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Deſtruction, 
By what Act or Thing. 
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In Dower. X. 2 
In Ward, and how. X. 3 
When an Infant is vouch'd in Ward, in 
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Con ſide ration. ; 
Neceſſary, in what Caſes, G. 4 
Good, to raiſe an Uſe. 
Againſt Law, or otherwiſe. 
Where the Conſideration is mixt. 
What Conſideration in one Capacity 
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A Stranger. 
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To what Uſe it ſhall be ſaid to go. 
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Too general. Averment. 

Ariſe. 
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At what Time. 
Relation. 
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* hat Conſideration in one Capacity will 
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Limitation of Uſe. 
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Of what Things an Uſe may be limited. 
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In futuro. Ia 
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Good. 
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Second or ſhifting Uſes. 
Contingent Uſe. 
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How 
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Declaration of Utes. 
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Uſes on a Fine or Recovery. JS 
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In Reſpect of the Perſon making it, 
and the Manner. 4 
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only. T. 5 
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Ceſſer of Uſes. N, * in what Caſes 


they may ariſe again. . 
Interrupted. Q. a 
Forfeited or barr'd. In what Caſes. K. a 
Chang'd. ' 

In what Caſes, S. a 
Determined. 

When the Uſes ſhall be ſaid to be deter- 
mined, in Reſpect of the Words of the 
Limitation. T. 

Reviv'd. V. a 
Statute. * ; 

1 R. 3. cap. 1. * W. a 

27 H. 8. cap. 10. And what is executed 
thereby. | ' X. a 


Reſulting Uſes. V. a 
Covenant to ſtand ſciſed 
What amounts to it. See (B. a) 
Good. In Reſpect of Eſtate of Cove- 
nantor, or Manner of the Covenant. Z a 
Particular Eſtate by Implication. In what 
Caſes, And in what Caſes Uſes by Im- 
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* 


! 


ffr— 


A TABLE of the ſeveral TITLES, 


Actions by or againſt Ceſty que Uſe. * E 
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Agreement. | 
By way of Annuity. 
pon a Hazard. 
Ex poſt Facto. 
Forfeiture or Avoidance. 
In what Caſes of the 
Security. 
Treble Value. | 
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Information &<c. 
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Pleadings. M 
Trial. 

Where. N 
Found. How, and in what Caſes it muſt 

be by Jury, or may be judg'd of by the 
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Utlawry, 
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at the Time. 
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At what Time one ſhall be ſaid ro be out- 

law'd. 
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I, what 122 ol Caſes 4 
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By Statute. 
Writ. 
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In 8 Caſes the King may ſeiſe, and 
when. 

Ot the different Writs of Seiſure, and 
their different Operations, and what 
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Proce's of Outlawry. 
Awarded by whom. X 
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Proceſs and Proceedings. Z 
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In general. 


Againſt one. In what Caſes another ſhall . 


O. b 


take Advantage thereof. And how. P. b 


Proceſs and Proceedings after the Out- 
law ry revers'd. How. 
Scire factas. | 


and P.cadings thereu pon. 
Reſtitution. * 3 
In what Caſes, and of what 
How granted or obtained. f 
Grantee of Outlaw, what Intereſt he has 


Q. b 
Neceſſary, in what Caſes, and Proceedings 8 
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T. b 
U. b 


after Reverſal, and who bound by ſuch 
W. b 


Grant. 


How to diſcover or get at the Effects of the . 


Outlaw. 

Executors or Adminiſtrators of Outlaw, 
their Power and Intereſt, and Pleadings 
by them. 


Wages. 


Servants W ages, recoverable in what Caſes, 

and how before rhe Statute of 5 Eliz. and 

Orders of Juſtices relating thereto ſince 
that Statute good or not. 


W hat ſhall be ſaid Waife. 
Who ſhall have it. 
Pleadings. 


Wales. 
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Error of Jud ts there. 
Juriſdiction allowed or not. 
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Acts of Demandant. 
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Deſtruction of the Game. 
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Difference. And Incidents tocither. 

Paſs ; by what Words a Warren will paſs 

Privileges and Powers thereof. 

Pleadings in Treſpaſs inWarrens. Sce Treſ- 


paſs (L) - 


Prohibition at Common Law. 

To the Clergy. 

Againſt Eccleſiaſtical Perſons and others 
Of what Things ſimply it may be. 
What Act ſhall be ſaid Waſte. 
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Of what Things 
Simply without Collateral Reſypect 
Annex 'd to the Frankrenemenr. 
For collateral Reſpect. 

For collateral Reſpect. 

Acts of | 
ow 

tran 1 
Him Gor has Right. | 
uſtifiable or excuſable as to Trees, 


In what Caſes. 

In reſpect of the 
Time of its being done. M. 3 
Petrineſs. N 

Wafte or Treſpaſs &c. lies. M. 4 

For whom. | . 
And for Waſte done before his own 


Time. 
In Reſpect of his Eſtate. 
Againſt whom. 
n ＋ of his Eſtate. 
ec. 
Executors &c. 
Brought; at what Time. 
Impediments of the Action. 
Pleadings 
How brought. 
In the Tenet. 
In the Tenuit. 
De illo Tener. 
Ex cujus Dimiſſione or otherwiſe. 
Ex Aſſignatione. 
Ex Hereditate. 
Fecit vaſtum, in the ſingular Number. 
To the Diſioheritance of whom. 
Spiritual Corporation. 

HERS of the Writ. Ly A. 
unt. And where ral or ſpecial 
though the Wrir — 

Proceſs and Proceedings. 
Pleadings. 
Bar 


By Releaſe of whom. 
By Diſpenſation by whom. 
If Leffor See (G 
or a 
Of EA. * 
In Law. 
Diſcharge or Determination of the Action. 
By Act of Leſſor. 
Without Impeachment of Waſte. 
How ed. 
Trial. 
Where. , G a. 3 
Judgment. 
By Statute. Land recovered. In what 
Caſes at the Common Law. H. a 
Recovered. What 
Thing ſhall be 
The Place waſted. 
— 
mages. 
By and againſt whom. 
Writ of Inquiry 
Awarded in what Caſes, and how the En- 
uiry ought to be. N. a 
eturn thereof; Good or not. O. a 
Joinder in Waſte. 
by and what ſhall be recovercd ; and 
w. 
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Voluntary or negligent, What. And of 
what. | 


Equity. 
Injunction granted. In what Caſes, 
Relief. 


watch and Ward. 


Water⸗Courſes. ; 
The Original of them; and in what Caſes 
they may be diverted. 
Action. What Action lies of a Water- 
Courſe, or for ſtopping or diverting it. 
Declaration and Pleadings. Good or not. 
Wa + 
How it may be. 
By whom Waver may be. And of what. 
Plc . What ſhall be ſaid a Waver in 
Pleadings. 
Of Pleadings. In what Caſes a Man may 
waive the Plea or Iſſue and plead another, 
or the General Iſſue after Plea entered. 


Weights and Mealures. 


Qa] 
R. a 
S. a 
A 
| 
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Bear, Day, and Waſte, 


Windfalls; 
Woods. 
Wreck. 5 
Goods caſt overboard or wreck'd, how to be 
ordered, and to whom they belong. 
Pleadings. 


Neceſſary. In what Caſes. And what muſt 
be done by Writ, or may be done by 
Bill, Commiſhon, &c. 

The ſeveral Sorts of Writs. And what an 
original or a judicial Writ, 

Altered. The Effect thereof. : 

Special or general. In what Caſes. And in 
what Caſes the Writ ſhall be general and 
the Count ſpecial. 


Variance between the Writ and the Re- 
giſter. 
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Niverſity. 


Chancellor of the Univerſity. 
How conſider'd. 
Power and Privileges of the 


> 


Univerſities before the Charter of 14 H, 


8 -and by it, and fince. 


Vice-Chancellor's Court as to Suits there, 


and of certifying &c, the ſame. 
Privileges of the Univerſities. 
Favour'd, 


To preſent to the Livings of Popiſh Re- 


cuſants; and whom. 
Prevented. 


By what. 
By Truſts; and How to be diſ- 


cover'd. 
De veſted. 
Avoided. 
Plcadings. N 


Juriſdiction claim'd and allow'd. And 


Pleadings. 
Void and Voidable. 
Volre dire. 
Voluntary Convepances. 
What are, and 
Paſſes by them, what. 
Binding to 
The Party. 
Perſons claiming under him. 
Creditors, Sec Fraud. 
Fraudulent. 


In what Caſes they ſhall be ſaid to be ſo. 


See Fraud, 
Set aſide. 
In Favour of Purchaſors or Creditors. 


Not as fraudulent but for other Reaſons. 


Poſtpon'd. 
Favour'd or Reliev'd. 
How far, and againſt whom. 
Supported or made good 
acto In what Caſes. 


by Matter ex poſt 


plied. In what Caſes Defe&s therein 


hw 
all be ſupplied. 
Voucher. 
Warranty. 
Perſonal. 


In Law. 


In what Caſes the Law will create a 


Warranty. 
By what Words. 
1 ex thereof 
xpreſs Warranty. 
of! Lands F 


A. 2 


R. b 


B. 2 


And Chattles, Good. And what mm. 
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to It. 
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Several TITLES, with their Diviſions and Subdiviſions. 


Good or not. Commencing by Diſſei- 
fin ; and why fo called. B. 
Bound by it. 
Who. Heir &c. B. g 
What. Title happening of later Time. 
To what Eftate, or on what Conveyance 
it may be annex'd or created. B. 6 
Operation and Effect of the Warranty. B. 7 
Attach In what Caſes it ſhall not attach. B. 8 


Extent thereof. 


To what 
Titles it ſhall not extend. 
Eſtate. 
Not more largely than the Eſtate. 
As to Heirs. Gavelkind &c. 
Created, upon what Conveyance, 
Suſpended. In what Caſes. 
Divided, 
Defeated, avoiled or determined 
By what Act. 
Deſtruction. 
By what Act or Thing, 
Act of God. 
Act in Law. 
Extinguiſhment. 
By Act of him that has it. 
Of all, or Part only. 
Pleadings 
Bar. In what Actions. 
Collateral. 
What is. 
Original Intention thereof. 
Bar, in what Caſes. U. b. 2— 
Of what Eſtates and Heirs, Gavel- 
kind &c. 
Defeated. ' 
Lineal, with Aſſets. 
Bar, in what Caſes. And whatis a li- 
neal Warranty. 
Aſſets, what 
Thing ſhall be. 
Eſtate. | 
Aſſets in Formedon. 
W hat ſhall be. 
In Reſpect of the Value. 
Pleadings. 
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Voucher. 


What it is, and the ſeveral Sorts, 
What Perſons may vouch, and How. 
By what Names. 
In reſpect of their Eſtates. 
Being but a Chattle. 
Perſons. In of other Eftates. 
Upon Warranty in Law, 
As Heir. | 
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x TABLE of the 


ſeveral TITLES, 


Upon what Warranty it may be. 
Warranty in Law. M 
In Reſpect of the Words, and the Ex- 
tent of them. M. 2 
As Aſſignee. 
Warranty. 
In Deed. 

In Law. 

Who ſhall be ſaid Aſſipnee, 
Upon what Conveyance it may be. 
In what Actions. 

For what Thing. 
In what Place. | 
Of what Perſons it may be. 
The King. 
Corporations, 
Infant. 
Villein. 
A Man's ſelf. 
The Demandant. 
Strangers. 
Baron or Feme, by each other. 
Parties. 
Heir, Reverſioner &c. 
Foreigners. See (B b. 2) 
Ot, or by what Perſons within the De- 


| 2 
OO Z 
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grees or Lien, or not. 8. 11 
How. 
As Heir. * 


In Reſpect of the Poſſeſſion. Ga- 
| | velkind, Borough Engliſh, Baſ- 


| tard. U 
Of a Perſon preſent, tho! it lies not in 

the Action. | X 

In Dower. > 2 

In Ward, and how. R. 3 
| When an Infant is vouch'd in Ward, in 

| whoſe Ward he ought to be vouch'd. Y 

| By the Statute. d ff 

When it may be. | 

After Aid. D. a 
In what Caſes a Man may vouch where 

he cannot have Aid. D. a. 2 

Jow. L a 

Without ſhewing Cauſe. E. a 

Sufficient Cauſe, what is, E. a 2 


Without ſhewing Deed of the Lien, 
or what Deed ought to be ſhewn. 
As — ; 


G. a 


Without ſhewing Deed of Aſſign- 
ment. H. a 
ointly. 
J Of 3 
Coparceners. L. a 
Survivor, and Heir. L. a. 2 
Or ſeverally. N. a 
By whom. M. a 
At large, in what Caſes. N. a. 2 
Vouchee. How he ſhall come in. 
Without Proceſs, or nor, T. a 
Counterplea. | 
In what Caſes. E. a. 3 
Of the Cauſe ſhewn. Good. F.a 


By Tenant or Demandant to the Perſons 


of the Vouchor or Vouchee. P. a 


| By Demandant. 
4 Good. Q. a. S. a 
| | To the Warranty. R. a 
| By Vouchee. 
To the Warranty. U.a 
At what Time. X. 
Eſtoppel. What is. X. a. 2 | 


1 


Penalty of Vouchee's denying the War- 
ranty. X. a. 3 
; Abatement. 
By what Act or Thing. 
Act of 
God. V. a. 
The Demandant. * 
Yen I. 
Revoucher. 
In what Caſes, Z. 
Where Voucher after a Voucher may be 
at large. A. b 
By what Name. | B. b 
Foreign Voucher, or Voucher of Foreign- 


ers. B. b. 2 
Entry into the Warranty. 

At what Time. C. b 

How it may be. D. b 

Pleadings. What he ſhall plead after 

Entry into the Warranty. G. b 

ien. 


When he comes in, by what Warranty he 
may be bound. 
Failer of Voucher. 


What, and the Effect thereof. E b. 2 
Who may be bound to the Warranty. 
One of the Vouchees only. F. b 
Judgment. 
Given in what Caſes. I. b 
Final 
In what Caſes. K. b 
On Pleading between Tenanz and 
Vouchee. Z 
Againſt whom. A. a 
How it ſhall be given. C. a 
In Dower, where there is a Recovery 


in Value. B. 
At what Time, in Writ of Dower: H. 
Recovery in Value. 
Againſt whom. L 
he King, and how. L. b. 
In what Caſes, and how and by what Per- 
L. b 


Judgment. How. In Dower. See (B. a) ; 
What Things ſhall be in Value, and of 


what Seiſin. L. b. 4 
By Reaſon of others. Mb 
For collateral Reſpect. N. b 
In Reſpect of the Place where, O. b 
What Eftate ſhall be recovered. P. b 
At what Time. Q. b 
After a former Recovery. 5. 2 
To what Time it ſhall relate. b 
To what Eſtate it ſhall go. R. b. 3 
In what Manner the Fhing recover'd 
ſhall be had. S. b 
Remed | 
For Recovery of the Value. S. b. 2 
Where more is recover d than ought. T. b. 2 
To what Value Recovery ſhall be. = 
In Reſpect of the Pleading. U. b 
Rebutter. 
What ĩt is. A. c. 3 
In what Caſes it may be. F. c 
How. 
Without ſhewing Deed of Aſſignment. B. o 
Who may be rebutted. Ge Ke 
Who may rebut. C, c. D. o 


He that is in of other Eſtate. G.c 
Proceſsand Proceedings in Voucher &c. H.c 


Pleadings 
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With their Diviſions and Subdiviſions. 
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les. | 
oY hat an Uſe is, and the Antiquity thereof. A. 3 


The ſeveral Sorts of Conveyances to Uſes, 
and their Operations. A. 4 

Ar Common Law. 

What Perſons ſhall be ſeiſed to the firſt 
Uſe, in reſpect of their Eſtates. 
Without Notice. 

With Notice. 

Averment of an Uſe. 

Seiſed to an Uſe, who may be. 

And Trufts now, and who ſhal! have them. 
By Deſcent. 

Ceſty que Uſe 

Diſpoſal thereof by him. | 
And how, and in what Manner and Na- 

ture he ſhall have it. 

His Power. 

As to the Feoffees. 
Implication 

W ho ſhall take by Implication of Law.. 
Without any Limitatian. See (O. 5) 
A particular Eftate by Implication by 

| Covenant. See (A. b) 
Con ſide ration. 

G. 4 

K 


— 7 
1 2 
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2} Pleadings by . 

4 Tenant. I. o 
5 Vouchee. | | K.c 
8 W here there is a Voucher over. L.c 
h Tenant after Voucher &c. c 
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Neceſſary, in what Caſes, 
Good, to raiſe an Uſe. 
Againſt Law, or otherwiſe. H 
Where the Conſideration is mixt. H. 2 
What Conſideration in one Capacity 
will raiſe an Uſe in another Capacity. 8 
To whom it may raiſe an Uſe. 
A Stranger. 
For a collateral Reſpect. 
To what Uſe it ſhall be ſaid to go. 
Averr'd in what Caſes. A: 2. 0 
Too general. Averment. 
Ariſe. , 
In what Caſes. 
By way of Uſe. By Bargain and Sale, 
Feoffment &c. O 
Tho ſome of the Uſes are void, or 
take not Effect. 2 
In Reſpect of the Intent. A. a 
Our of what Things D. a 
Eftate not in Eſſe. Sec (O. 6) pl. 5. 
to 11. 
At what Time. 
Relation. 
From what Time the Uſe ſhall be ſaid 
to ariſe. 
Out of what the Eſtate will ariſe. 
Where there is a Decd and a Will, F.a 


Rais'd. 

How. | d 7 
Without Deed. O. 2 
Upon what Conveyance. O. 3 

Improper Conveyance being con- 
rued as a proper, or other Kind 
of Conveyance. B. a 
By what Words. O. 4 


What Conſideration in one Capacity will 
raiſe an Uſe in another Capacity. See 


(S) 
To whoſe Uſe a Feoffment &c. may be. E. a 
Without any Limitation. See (O. 5) 
Rules relating to Uſes. 
Good or not. Upon what limited. 


. 


Limitation of Uſe. 
Upon what Conveyance. See (O. 3) 
Of whar Things an Uſe may be limited. 
See (D. a) 
In futuro. I. a 
To whom. See (E. a) | 
New Uſes, where well limited, upon a 
Revocation, or Power reſerv'd. K.a 
Upon a Fine, Feoff; 
pon a Fine, Feoftment, or Recovery. O. 
Fee after Fee. | : T L. : 
To bind a Feme Covert, T 
To whoſe Uſe it ſhall be without any Li- 
mitation. 0 
a Uſes = Uſes. M. a- 
pringing Uſes, what are ; and good. N. 
Second 4 ſhifring Uſes, O. 
Contingent Uſe. 
Good 
3 a Contingent, and not a ſettled 
e. 
Revok'd or Deſtroy'd. 
When the Contingent ſhall be ſaid to be 
happen'd to raiſe an Uſe. 
Revok'd. 
What Uſes or Eſtates may be. 
How 
And new-limited. How. See (K. a) 
Uſes contingent. See (S. 3) . 
Declaration of Uſes. 
W hat amounts to a Declaration of Uſes 
of a Feoftment. * 
Guided by the firſt Indenture, what AC. 
ſurance ſhall be. T. 3 
What ſhall be ſaid a Direction of the 


» 4 5 w 


gl NA 
nu S wa 


5 


Uſes on a Fine or Recovery. T. 2 
Good. 
In Reſpect of the Perſon making it, 
and the Manner. 3.4 
Being made by ſome of the Partics 
only. T.6 
Relation. Sce (X) 
Ceſſer of Uſes. How, and in what Caſes 
they may ariſe again. P. a 
Interrupted. Q a 
Forfeited or barr'd. In what Caſes. FT 
Chang'd. 
In what Caſes, S. a 
Determined. 


When the Uſes ſhall be ſaid to be deter- 
mined, in Reſpect of the Words of the 


Limitation. T. a 
Reviv'd. U. a 
Statute. 

1 R. 3. cap. 1. W. a 
27 H. 8. cap 10. And what is executed 

thereby. | X. a 

Reſulting Uſes. V. a 


Covenant to ſtand ſciſed 
What amounts to it. See (B. a) 
Good. In Reſpect of Eſtate of Cove- 
nantor, or Manner of the Covenant. Z a 
Particular Eftate by Implication. In what 
Caſes, And in what Caſes Uſes by Im- 
© plication are excluded. A 
Paſſes by it, what, and who ſhall take 
thereby, according to the Limitation. B. b 
Power to direct future Limitations there- 
by, where good. C. b 
* between a Feoffment to Uſes, 
and a Covenant to ſtand ſeiſed as to 
Uſes ariſing or Powers reſerv'd. D. b 
Actions. 
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Actions by or againſt Ceſty que Uſe. 


E. 
P lcadings. F. 
G. 


Equity. 
Ulury, 
In general. 
At Common Law. 
By Statute, 
What ſhall be ſaid Uſury. 5 
In Reſpect of the Communication or 
Agreement. 
By way of Annuity. 
4 a Hazard, 
Ex poſt Facto. 
Forfeiture or Avoidance. 
In what Caſes of the 
Security. 
Treble Value. 
Purg'd as to Aſſignees &c. 
Information &. 
Good or not. 
Pleadings. 
Trial. 
Where. | 
Found. How, and in what Caſes it muſt 
be by Jury, or may be judg'd of by the 
Courr. 
Sureties puniſh'd or favour'd. 
Relief. In what Caſes given. 


Utlawry. 
What Perſons may be outlaw'd. 
In Reſpect of the Place where they are 
at the Time. 
Who ſhall not be ſaid outlaw'd. Feme. 
At what Time one ſhall be ſaid to be out- 
law'd. 
By whom the Judgment ſhall be given. 
In what Actions or Caſes. 
At Common Law. 
By Statute. 
Writ. 
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Directed to whom to make the Return. A. 10 
Certified, How the Outlaw ry is to be. A. 11 


Forfeiture. 

In Reſpect of the Perſon outlaw'd. 

In Perſonal Actions. ; 
How the King ſhall take the Profits. 

Of Freehold Land &c. 

Of one, where it ſhall be Forfeiture as to 
another, 

Who ſhall have it. 

How much. 

W hoſe Goods may be taken. 

Stranger's Goods. 

Stranger's Title affected by it. How far. 
Prevented or ouſted by Alicnation &c, 
Actions. 

What are forfeited, and what Actions 
the K ing may have in reſpect of the 
Outlaw. 

W hat Actions Patentee may have. And 

in whoſe Name he muſt ſue, 

Value How to be conſidered on an Ex- 
renr. 

Relation to what Time. 

In what Caſes in general. 

Advantage thereof, How to be taken. 

Remedies to get at it. 

Seiſure. 

Or Office neceſſary in what Caſes. And 
in what Caſe the King ſhall be ſaid 
ſeiſed by Office. 
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In * Caſes the King may ſeiſe, and 
when. 

Of the different Writs of Seiſure, and 
their different Operations, and what 
may be taked by them. 

Proceſs of Outlawry. 
Awarded by whom. 
Upon what Return it ſhall iſſue. 
Proceſs and Proceedings. 
Where there are ſeveral Defendants. 
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A 
Againſt a Feme who has a Baron. B 
Capias Utlagatum. C. 

D 
E. 


Ex1gent 
Ie novo awarded, in what Caſes. 
Superſeded. 
Pleadings. 
How the Outlawry ought to be pleaded 
or ſet forth. 
Record ſhewn, how and when. 
In Bar or Abatement. 
In what Caſes, and to what. 
To whoſe Suit it ſhall be a Bar. 
Art what Time. 
In what Courts. 
Where Strangers Goods are taken. 
By Officers in ſuſtification. 
Good, in Avoidance of Outlawry, 
As No ſuch Vill &c. or Dwelling at 
&c. | 3 
Miſnoſmer, or wrong Addition. 2 
Other Pleas. R 
In Support of the Outlawry in Advan- 
tage of the King. R. 
Replication to Pleas of Outlawry. 0. 
S 
y 
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Effect of Outlawry. 
Diſcharg'd by Pardon. 
Diſability 
As to Actions. 
Of whom, and how far. U 
Of one, how far it ſhall diſable ano- 


ther, Wa 
What Actions the Outlaw cannot 
bring 


X. 2 
As to other Matte rs than Actions. Y. a 
Charg'd in Cuſtodia. 
In what Caſes one outlaw'd for Crimes 


may be. 
c of Outlaw. mw 
How far favour'd or affected. A.b 
Revers'd. 
What muſt be done in order to get an 
Outlawry revers'd. B. b 


By Attorney M hat muſt be done in Per- 
ſon, or may be done by Attorney, as 


to Reverſal. G4 
At the Plaintiff's own Charge. 
In what Caſes. D. b 
By L the Judgment &c. on which 
c. 
By whom. 
Executor, Heir &c. - F. b 
By Writ of Error, or by Plea, 
In what Caſes G. b 
In Reſpect of Appearance or Superſe- 
deas H. b 
For what. | 
Variance. L b 
Wrong Abbreviation. K b 
Falſe Latin. L. b 
Error. 
In the Proceſs and Proceedings. NM. b 
In the Proclamations. N. b 
In the Return. A 
Uncertainty in the Time. A 2 
In 
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In general. | 
Againſt one. In what Caſes another ſhall 


take Advantage thereof, And how. P. b 
Proceſs and Proceedings after the 5 Qb 


. lawry revers d. How. 
Scire facias. N 


Neceſſary, in what Caſes, and Proceedings A0 


and P. eadings thereu pon. 
Reſtitution. a 


In what Caſes, and of what | T. b 


How granted or obtained. 
Grantee of Outlaw, what Intereſt be has 


after Reverſal,and who bound by _ L 


Grant. 


How to diſcover or get at the Effects of the _ . 


Outlaw. | | 
Executors or Adminiſtrators . of Outlaw, 


Servants Wages, recoverable in what Caſes, 
and how before the Statute of 5 Eliz. and 
Orders of Juſtices relating thereto ſince 
that Statute good or not. 


fe, 
What ſhall be ſaid Waife. 
Who ſhall have it. 
Pleadings. 
Wales. 
What Proceſs goes into Wales. 
Trials there. 
Error of Judgments there. 
Juriſdiction allowed or not. 


Warrantia Chart 


ies. 
8 ages To 
what Warranty. 
1 hat Caſes. 
At what Time. 
Cauſe to have it. What is good. 
Who ſhall have it. 
Brought 
How it ſhall be. 
Where. 
Counterplea. 
Abatement by what. 
Acts of Demandant. 
Writ and Counr. 
Abatement. 
Plea. 
What a good Plea. 
Ju t 


ow; and recovered, What ſhall be. 


Warren. 

Ancient Grants thereof. 

What Perſons may create a Warren. 

Deſtruction of the Game. 

Diſ-warren'd. 

By Preſcription or Grant ; their Extent and 
Difference. And Incidents to either. 

Paſs ; by what Words a Warren will paſs 

Privileges and Powers thereof. 

Pleadings in Treſpaſs in Warrens. See Treſ- 


paſs (L) 


Prohibition at Common Law. 

To the Clergy. 

Againſt Eccleſiaſtical Perſons and others 
Of What Things ſimply it may be. 
What Act be ſaid Waſte. 


With their Diviſions and Subdiviſions. 
— 


their Power and Intereſt, and * 
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Of what Things. | 
Simply without Collateral Reſpect 
Annex'd to the Franktenemenr. 
For collateral.Reſpe&. 

For collateral Reſpe 

Acts of 
2 

trangers. 
Him that bes n 
12 or excuſable as to Trees. 


ies | 
In 'what Caſes. M. 2 


In reſpect of the 
Time of its being done. M. 
Pertineſs. | 


Wafte or Treſpaſs &c. lies. M 4 


For ;whom. 

And for Waſte done before his own 
Time. | 

In Reſpect of his Eſtate. 

Againſt whom. 
n = * of his Eſtate. 

cc. 
Executors &c. 
Brought ; at what Time. 
Impediments of the Action. 
Pleadings. 

How brought. 
In the Tenet. 
In the Tenuit. 
De illo Tener. 
Ex cujus Dimiſſione or otherwiſe. 
Ex Aſhgnatione, 
Ex Hereditate. 
Fecit vaſtum, in the ſingular Number. 
To the Diſinheritance of whom. 

Spiritual Corporation, 

8 of the Writ. A. 
unt. And where ral or ſpecial 
though the Writ — las 

Proceſs and Proceedings. B. 
Pleadings. B. 
Bar. 
By Releaſe of whom. 
By Diſpenſation by whom. 
By Act 
Of Leſſor See (G. a) 
Of Leſſee, | 
In Law. 
Diſcharge or Determination of the Action. 

By Act of Leſſor. 

Without Impeachment of Waſte. 
firued. 
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How con 
Trial. 
Where. x G. a. 3 
Judgment. | 
By Statute. Land recovered. In what 
Caſes at the Common Law. 
Recovered. What | 
Thing ſhall be 
The Place walted, 
Eſtates. 
Da 


uiry _ to be. N. 
eturn thereof; Good or not. 
Joinder in Wafte. | 
Who; and what ſhall be recovered; and 
How. P 
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"of the ſeveral TITLES, &c 


Windfalls. 


I TABLE 


Voluntary or negligent. What. And of 


what. Q a | 1poods. c 
N InjanRtion nted. In what Caſes, Ra teck. 4 
| R lief En S a | Goodscaft yas agg. 28 how to be Fe 
a | d, and t long, 85 
| Watch and ward, A 5 
f MWater-Courles. ; | 1 | 5 
, The Original of them; and in what Caſes Neceſſary. In what Caſes. And what mu 9 
i they may be diverted. _ A be done by Writ, or may be done by 1 
Action. What Action lies of a Water- „ Dill. Commiliinai in 1 
Courſe, or for ſtopping or diverting it. B e Wis Ani wia as = 
Declaration and Pleadings. Good or not. C original or a qudicial Writ * 
Waver. | Altered. The Effect thereof. | 8 
How it may be. | A | Special or general. In what Caſes. And in 8 
2 whom Waver may be. And of what. B what Caſes the Writ ſhall be general and 8 
Plea, What ſhall ſaid a Waver in the Count ſpecial. | | he 
Pleadings. C | Variance between the Writ and the Re- 2A 
Of . In _ _ a Man _ gilter. -Y 
waive the Plea or Hue and plead another 1 
| or the General Iſſue after Pleacntered. : D | Year, Day, and Waſte, 9 
: Weights and Mealures. A $ 
b 
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UNIVERSITY. 


n tt. 


(A) Univerſity. Power and Privileges before the Charter 
of 14 H. 8. and by it, and ſince. 


I. HE Univerſities have a Charter to impriſon for Incontinency ; but 

this their Charter is void. They have alſo an A& of Tarlia- 
ment to enable them to do this, viz. 32 H. 8. 10. and this is the Rea- 
fon that the Proctors in Oxford and Cambridge may impriſon for Incon- 
tinency ; Per Coke Ch. J. 3 Bulſt. 110. Mich. 13 Jac. The King v. the 
Univetlicy of Cambridge. 

2. In the 8th of H. 4. a Charter was granted to both the Univerſities This Patent 
of Oxford and Cambridge, to enable them in their Proceedings. They, vs void. 
by Force of their Charter, did 8 in temporal Cauſes in a Civil e 
Manner, their Power being firſt by this Charter. Afterwards, by the 155.—Jenk. 
means of the Earl of Leiceſter, they in 13 El. obtained a Confirmation 117. 35.— 
from the Queen by Act of Parliament, by which their Charters were - the Grant 
confirm'd, and that they 4 proceed by Force of their Charter, as 5 2 
before they had done, their Proceedings before by their Charter being to Bold Plea 
againſt the Law of the Land. Popham was very much, and ſtrongly ot all Cauſes 
againſt this; but atrerwards, when he faw that the Act of Parliament ariting with- 
was paſs' d tor them, then he wiſh'd that they would prove honeſt Men SE of 
in their Proceedings. Per Coke Ch, Juſt, 3 Bulſt. 212. Trin. 14 Jac. cording ws 
Anon, | the Courſe of 


; | | Gals the Civil . 
Law. And all the Judges of England were then of Opinion that that Grant was not » becauſe the 


King could not by his Grant alter the Law of the Land. With this Caſe agrees 37 H. 6. 26. 2 E. 4 
16. and 7 H. 7. But now by ſpecial Act of Parliament made 13 Eliz. (not printed) the Univerſities 
have Power to proceed and judge according to the Civil Law; Per Coke Ch. J. Godb. 201. pl. 287. in 


Caſe of peer of York v. Sedgwick. —Caſes of Maibem, Life and Freehold, are excepted in the ſaid 
Act. Jenk. 117. pl. 33. | 


The Univerſity had an old Charter, which they ſurrender'd, and took a new Charter inconſiſtent in ſome 
Parts with the old one; ſo that the Act of Parliament which confirm'd the Charter, went only to ſo 


much as conſiſted with the new-granted Charter; for it could not be a Confirmation of a Repugnancy. 
Gibb. 295. Trin. 5 Geo. 2. C. B. Chapman v. Wiſh. : 


3. A Prohibition was mov'd for to a Suit in the Vice-Chancellor's Court 
againſt certain Brewers, for ſelling ill Beer and falſe Meaſure ; and the par- 
ticular Exceſs of Juriſdiction ed was, the exafting juratory Caution; 
and infiſted, that tho they have the Aſſiſe of Bread and Beer by Charter, 

et a Power to puniſh by Fine, and to proceed according to the Civil 

aw, cannot be by Charter. Holt Ch. J. ſaid that before the 14 H. 8. 
the Univerſity had the Juriſdiction of a Leet, and exerciſed it in the 
Vice-Chancellor's Court; but the Charter of the 14 H. 8. grants them 
Power of Treſpaſſes, and that over all Perſons whatſoever, if a Scholar be 
Party. Adjornatur. Salk. 343. pl. 2. Trin. 1 Ann. B. R. Ruſh v. 
The Chancellor and Scholars of Oxford. | 


B | (A. 2) Char 


5 


(A. 2) Chancellor of the Univerſity. How conſider'd. 


1. IN Treſpaſs, two ſeveral Grants were pleaded from two ſeveral Kings, 

to F. F. Chancellor of the Univer/ity of Oxford, and his Succeſſors ; and 
admitted for good. And therefore it ſeems that the Chancellor is incor- 
porated. But quære inde ; tor it ſcems to be only an Office &Cο Br. Cor- 
porations, pl. 25. cites 8 H. 6. 18. 19. 


— —_— 


(B) Power and Privileges of the Vice-Chancellor's Court, 
as to Suits there ; and of certifying &c. the ſame. 


I. HE Chancellors of the Univerſities of Oxford and Cambridge may 
certify Excommunication ; tor they do it by the King's Charter. 
8 Rep. 68. b. in Trollop's Caſe, cites F. N. B. 64. (C) 

2. The Defendant pray'd his Privilege, and produc'd a Certificate 
frem the Chancellor, that he was a Commoner of Exeter College, as appear'd to 
him by a Certificate of P. Rector of that College. This Certificate, was ob- 
jetted to, as not being poſitive. Afterwards the Chancellor certified 
that he 1s now a Commoner of Exeter College, but did not ſay that at the 
Time of the Attion brought he was. But the Privilege was allow'd. 
Godb. 404. pl. 485. Paſch. 3 Car. B. R. Fryer v. Dew. 

Litt. Rep. 3. By the Charters granted to the Univerſity of O. they may inquire of 
80. S. C— 4 Treſpaſſes, Injuries, and of all Pleas and ©uarrels Sc. (* except of 
12 (bis) Eranktenement) where a Scholar 6c, is one of the Parties &c. Aa 
* SP. Per Scholar, call'd the Wife of B. (Principal of a Hall there) Old Bawd, and 
Lord Keeper call'd his Daughter Scurvy W hore and Jade; for which they ſued him 
North,Vern. jn the Vice-Chancellor's Court. W. pray'd a Prohibition; but the 
Hill - Court agreed that the Privilege of the Univerſity, as to Conuſance of 
36 Car. 2. Pleas, extends to Caſes where Una pars eff Scholaris 3 and tho* the De- 
Stephens v. fendant, who was the Scholaris, did not deſire that Privilege, but would 

or _ oppoſe it, and pray'd the Prohibition, yet the Cauſe was remanded. 
"Ye the Cro. C. 73. pl. 1. Trin. 3 Car. C. B. Wilcocks v. Bradell. 


Freehold 

ns come in Queſtion, as in Treſpaſs Quare Clauſum fregir, & Domum intravit &c. Litt. R. 252, 
Paſch. 5 Car. C. B. Criſp v. Webb.—Nor to Replevin. Gibb. 153. Mich. 4 Geo. 2. 294 Trin. 5 Geo. 
2. C. B. Chapmin v. Wiſh. 


Litt. Rep. 4. The Univerſity of Cambridge claim'd by their Charter to be Clerks 
296. * cf the Market, and that they had Power by their Office to make Orders, and 
ef ng em . zo execute them; and they made an Order that no Chandler ſhould fell 
Candles for more than 4d. Haltpenny the Pound; and becauſe one R. 

ſold for 5 d. the Pound, they impriſon'd him. A Prohibition was 

granted; tor that they could not impriſon without Courſe of Law, and 

as Clerks of the Market they had nothing to do but with Victuals, which 

Candles are not. Her. 145. Trin. 5 Car. C. B. The Univerſity of Cam- 

bridge's Caſe. . 

5. Bill in Chancery to be reliev'd againſt a Bond of the Penalty of 

100 J. given by the Plaintiff's Father to the Detendant, who pleaded his 

Privilege that he is a Doctor in Divinity, Scholar, and Reſidentiary 

Student in the Univerſity of Oxford, and that he ought not to be ſued 

but before the Chancellor of the faid Univerſity, or his Deputy or Com- 


miſſary 
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miffary for the Time being; but the Plea, on Debate, was over-rubd. 
Fin. R. 45. Mich. 25 Car. 2. Williams v. Roberts. 

6. Bill to have a Bond delivered up of loo I. Penalty, the Money be- 
ing paid. Defendant pleaded that he is a privileg d Perſon of the Univer- 
ſity of Oxford, viz. a Doctor of Laws, and Reſident there; which the 
Chancellor certified, and demanded Conuſance of the Matter in pion, 


as determinable before him, or before the Vice-Chancellor, his Deputy 


or Commiſtary, and nor elſewhere. The Court diſmiſs'd rhe Bill, 
and allow'd the Plea, Fin. Rep. 162. Mich. 26 Car. 2. Busby v. 
Croſs. "s Son | ket 120 

7. Bill by Adminiſtrator for an Account of Inteſtate's Eftate, which 
Defendants had got into their Poſſeſſion on Pretence of ſome Debts due 
to them from the Inteſtate. Detendants pleaded they are privileged Per- 
ſons, and Members of the Univerſity of Oxtord, and there Reſident; 
which the Chancellor certi#ed, and demanded Connuſance, as examinable 
before him, his Vice-Chancellor, Deputy, or Commiffary, and not. 
elſewhere. Plea allow'd. Fin. Rep. 292. Paſch. 29 Car. 2. Powell v. 
Hine and Adams, — | 

8. A Bill was brought, ſetting forth a Contract under Seal with the 
Defendant, for making a Leaſe of certain Lands in Middleſex, and to 
have Execution of the Agreement. The Defendant pleaded the Privi- 
leges of the Univerſity, to proceed in all Quarrels in Law and Equity, 
except concerning Freehold ; and concluded to the Juriſdiction of the 
Court. But Ld Keeper Guiltord over-ruPd the Plea, becauſe in this 
Caſe they cannot ſequeſter Lands in Middleſex, and ſo can give no Re- 
medy ; and becauſe the Charter of the Univerſity of Oxford, impower- 
ing them to proceed in all Pleas and Quarrels in Law and Equity &c. 
ought properly to be extended to Matters at Common Law only, or to Pro- 
ceedings in Equity that might _ in ſuch Caſes, and not to meer Matters of 
Equity, which are originally ſuch, as to execute Agreements in Specie. 
2 Vent. 362. Hill. 35 & 36 Car. 2. Draper v. Crowther. 

9. Upon a Motion for a Prohibition tothe Univerſity of Cambridge, in 
a Suit there in the V ice-Chancellor's Court, for keeping a Tavern, it was 
faid that the Charter of the Univerlity (tho it be enacted is not confirm'd) 
and it does not extend to ſue there for the Penalty of an Af of Parliament; 
but this Suit ought to be in the King's Court, and a Recovery or Judg- 
ment there is not pleadable in Bar in the Courts here. After, in Hill. 
Term 9 W. z. there having been a Prohibition granted to the Univerſity 
in a Proceeding againft P. tor keeping a Tavern, and a Prohibition exe- 
cuted, it was now mov'd for a Superſedeas to the Prohibition, or a Con- 
ſulration 3 but the Court ſaid that they ought to declare, and plead their 
Privilege, as was done in Fletcher's Cale in the Exchequer ; for ir he- 
ing a Caſe not yet reſolv'd, they would have their Privilege thewn ; bat 
when it has been pleaded, then they would take Notice of it upon a Motion ; 
and ir being ſaid that they had not declared, the Court ſaid that they 
ought to appear and demand a Declaration. And Rule was given, that 
they declare in a Week. Skin. 665. Mich. 8 W. 3. B. R. Univerſity 


of Cambridge v. Price. 


(C) Pri- 
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(C) Privileges of the Univerſities favour d. 
1. HE Privilege of the i r e ought to be main- 
I tin d, and not intring'd by this Court; Per Cur, Chan. Rep. 
86. 10 Car. 1. Byat v. Pickering. ws 54844; 

2. A Painter that had dwelt long in Oxford, and had been for many 
Years of the Corporation, was choſen into an Office in the Corporation ; but 
he refuling to hold, Debt was brought againſt him for the Penalty. It 
was mov d to allow him the Privilege of the Univerſity, and a Certificate 
was produc'd from the Chancellor, that he was matriculated and regiſter'd in 
the Univerlity, and a Servant to Dr. Iriſh, But it appearing to the Court 
that he was regiſter d but two Days before his Election, and that he was 
no Servant attending Dr. Iriſh, but had his Dwelling-houſe, and kept Shop, 
in the Town, and that his getting himfelf admitted was to hinder the 
Remedy the Town had againſt him tor [not] holding his Office; the 

Privilege was denied by the whole, Court. 2 Vent. 106. Mich. 1 W. & 
M. in C. B. The City of Oxtord's Caſe, 


—KB 


(D) Privilege. To preſent to the Livings of Popiſh Re- 


cuſants, and whom, 


If one grants I. 3 Fac. 1. LNacts, That every Popiſh Recuſant convitt, Auring the 
a next cap. 5. Lime that he ſhall remain a Recuſant convit#, ſhall from 
poi x = and after the End of this preſent Seſſion of Parliament, be diſabled topreſent te 

any Benefice or Eccleſiaſtical Living, or to nominate to any Free School, Hoſpi- 


ſon, and | : : 
y ers rds tal, or Donative ; and ſhall likewiſe be diſabled to grant any Avoidance to 
becomes Recu- any Benefice. 


fant, and is 


convicted, the Grant is void, and the Univerſity ſhall have the Preſentation ; for the Act has a Retro- 
ſpect to the Commencement of the Seſſions of the Parliament 10 Rep. 53. b. 55. a. 56. Trin. 11 Jac. 
Ghancellor of Oxford- Univerſity's Caſe. ——And it ſhall not be preſum'd in Law, unleſs it be expreſily 
averr'd that his becoming Recuſant afterwards was by Covin, to avoid his Grant; nor will the Court 
adjudge the Grant to have been made to any other Intent, than is found by the Jury. Ibid. 56. a. 57. b. 

S C. cited by Hutton J. Winch. 97. in Caſe of Woodley v. the Biſho Exeter and i 
And cited per cundem Jo 26. in the Caſe of Standen v. the Univerſity of Oxford and 


ring. 
Whitton, 


S. 19. The Chancellor and Scholars of the 2 Fl Oxford, hall have 
the Preſentation c. to every ſuch Benefice, School, Hoſpital, and Donati ve, 
in the Counties of Oxford, Kent, Middleſex, Suſſex, Surry, Hampihire, 
Berkſhire, Buckinghamſhire, Glouceſterſhire, Worceſterſhire, Stattord- 
ſhire, Warwickthire, Wiltſhire, Somerſetſhire, Devonſhire, Cornwall, 
Dorſetſhire, Herefordſhire, Northamptonſhire, Pembrokeſhire, Carmar- 
thenſhire, Brecknockſhire, Monmouthſhire, Cardiganſhire, Montgomery- 
thire, the City of London; and in every City and Town, being a County 
of itſelf, within the Limits of the Counties aforeſaid. 

S. 20. The Chancellor and Scholars of the Untverſity of Cambridge, ſpall 
have the Preſentation Sc. to every ſuch Benefice, School, Hoſpital, and Do- 
native, in the Counties of Hertfordſhire, Cambridgethire, Huntington- 
thire, Suffolk, Norfolk, Lincolnſhire, Rutlandthire, Leiceſterſhire, 
Derbyſhire, Nottinghamſhire, Shropthire, Cheſhire, Lancathire, York- 


thire, 
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ſhire, Durham, Northumberland, Cumberland, Weſtmorland, Rad- 
norſhire, Denbyſhire, Flintſhire, Carnarvonſhire, Angleſey, Merioneth, 
Glamorganſhire; and in every City and Town, being a County of itſelt, 


lying within the Limits of the Counties laſt mentioned. | 
S. 21. Provided that neither of the Univerſities ſhall preſent to any Bene- Cawley's : 
Ice any ſuch Perſon as ſhall then have any other Benefice with Cure of Souls; LE. Rea 
and ſuch Prefentation ſpall be void. , | q IP ſays, 3 
| SGT. tare | ' 57 4 . | Sine Cura is 
a Benefice, and yet the Univerſity may preſent or nomĩnate one that has a Sine Cura; That a Donative of 
the King's may be Cumcura animarum. And ſo is the Church of the 'Tower of London. Cro (C.337. 361] 
Mich. 9 Car. Mackallar v. Todderick. And the Univerſity cannot preſent or nominate him that hath 
ſuch a Donative Notwithſtanding what is faid by Sir Edw, Coke, 3 Inſt. 355. it ſeems that a Deanry, 
Archdeaconry, Prebend &c. are not Benefices with Cure of Souls; nor had they been comprehended 


under the Name of Benefices with Cure of Souls, within the Statute of 21 H. 8. Pluralities, altho' the 


ſpecial Proviſo in that Act had been omitted; for that Proviſo is ex abundanti, and there is no ſuch to 
except them out of the Statute of 13 Eliz. cap 12. of reading the Articles; and yet if a Dean, Arch- 
deacon, or Prebendary, read not the Articles within the Time limited by 13 Eliz. his Promotion is not 
void by that Statute; and the Reaſoh is, becauſe it is a Benefice with Cure of Souls. The Opinion of 
Juſtice Tirrel at Lincoln Afhſecs, in Lent 1668, ho in the Caſe of Dr. Sanderſon denied the Arch- 
deacon of Lincoln to be lawful Archdeacon, for that he had not read the Articles within the Time ſo li- 
mited ; and aftirm'd an Archdeaconry to be a Benefice with Cure within 13 Eliz. being contrary to Law, 
and to the received Meaning of that Statute. - And as for a Prebend, the Reaſon given for the Opinion 
in Bland and Maddox's Caſe, B. R. Mich. 29 & 30 Eliz. is expreſsly againſt what is ſaid by Sir Ed. 
Coke; for it was there agreed, that a Layman may be preſented to a Prebend Quia non habet curam 
arftmarum. Cro:-Eliz. 79 And for the ſame Reaſon a n, Archdeacon, Prebendary 8c. may be, in 
this Caſe, preſented or nominated by the Univerſity ; for their Promotion is not a Benefice with Cure 
of Souls. 


2. The Univerſities ſhall preſent to the Livings of Popiſh Recuſants 3 Lev. 332. 
Convict; but ſhall not preſent a Perſon already beneficed Per 3 Jac. 1. Trin 4 W. 
5. See the Pleadings on this in 2 Lutw. 1100. Ld. Petre v. the Uni- 2285 
verſity of Cambridge and Woodroſſe. = | SC 


(E) Privilege to preſent to the Livings of Recuſants. 
Prevented by what. | 


1. IN Quare Impedit by the Univerſity of C. againſt P. and W. & al' Hob. 126 
the Plaintitt counted that P. had an Advowion, and was convicted to S. C. 
'2 Jac, of Recuſancy ; after which the Church became void, and that A of 


thereupon itbelong'd to the Plaintiffs to preſent by the Statute 3 Jac. cap. 5. 41 


W. pleaded that the Advowſon was appeadant to the Manor, and that 2 Parts Cambridge 
of the Manor were ſeiſed into the King's Hands by Proceſs out of the Ex- v. Wal- 
chequer, according to the Statute 28 Eliz. and that the King granted the 8 cg 
2 Parts to VM. cum Pertinentiis, and alſo all Hereditaments ; but without any Inquiſition 
ſpecial Words of Advowſens ; and that thereby the Preſentation belong'd and Sciſure 
to him. Bur all the Court contra, for want of the Word Advowſons, no Mention 
or of Adeo plene & integre, & in tam amplo Modo & Forma prout &c. 8 
as P. had the ſame Manor; and ſo Writ to the Biſhop was awarded for ſon ſpecially, 
the King. Mo. 872. pl. 1214. Trin. 14 Jac. C. B. The Chancellor &c. yer 2 Parts 
of Cambringe v: the Biſhop of Norwich &c. a 4 
follow 2 Parts of the Manor, and then the King will preſent alone; but becauſe the Want of Words in 
the King's Grant was not ſufficient to carry the Advowſon from him to W. but ſerv'd only to prove the 
King's Title againſt the Defendant, the Court would not award a Writ to the Biſhop for the King (he 
being no Party to the Action) except his Title were clear againſt all the Parties to the Action; where- 
upon the Plaintiffs were demanded why a Writ to the Biſhop ſhould not go for the King, 1von his 
Title appearing by the Defendant's Plea, who now confeſs'd the ſame, and diſclaim'd their 'Tirls fer 
forth in their Dockiration ; and thereupon e was given for the King, and a Wri: awarded to 
a the 


— 4. Mat 


6 Dniverſity. 


the Biſhop, that notwithſtanding the Reclamation of the Defendants, he ſhould remove the Incumbent, 
and admit idoneam Perſonam ad preſentationem Domini Regis. 


a6 —— 


Bur Ibid. 26. 2. If Patron Recuſant grants the Patronage in Fee to another, in ſuch 
8, C Per Caſe the Univerlity ſhall. not have the Preſentment. And in the ſame 


Hated J. Manner, if he grants it i Tail for Life or Years, during the Continuance 


makes a of this Grant, he is not Patron in Poſſeſſion; and therefore the Univer- 
Leaſe for {ity ſhall not preſent by the Words of the Statute. of 3 Jac. 5. ber ones 
Mears of an J. Jo. 19. Hill. 20 Jac, C. B. in Caſe of Standen v. the Univerſity of 


22 Oxtord and Whitton. 


wards be- | $5 11 = 
comes a Recuſint, the Univerſity ſhall have the Preſentation as a future Intereſt given to them. 
$» if it be by Cvin, the Univerſity all have it. Arg. 10 Rep. 56. a. in Chancellor of Oxford's Caſe - 

So Grant for Years in Truſt, the Court inclin'd that it was void. 4 Le. 245. Anon. —Godb 216. pl, 


309. 


3. If a Patron acknowledges a Statute Merchant, and after becomes Recu- 
ſant Convict, and then the Statute is extended, the Univerlity notwith-= 
ſtanding, ſhall have the Preſentment; Per Hutton J. Jo. 26. in Caſe of 
Standen v. Oxtord- Univerlity and Whitton. 


A 


(F) Privilege to preſent to the Livings of Recuſants. 
Prevented by Truſts 5 and How to be diſcovered. 


1. JD7 the 1W. & M. cap. 26. F. 2. Every Perſon refuſing to make, or te 
appear for the making, the Declaration againſt Tranſubſtantiation, and 
whoſe Name ſhall be recorded at the Ouarter-Seſfions, is diſabled to make 
any Preſentation, Donation, or Grant of Avoidance Ll any Eccleſiaſtical Liv- 
ing, as fully as if he were a Popiſh Recuſant Convits, and the Chancellor c. 
ef the Univerſities ſhall have the Preſentation in the reſpective Limits men- 
tion d in the Ad 3 Fac. 1. cap. 5. | | 
S. 3. Truſtees of Recuſants are diſabled tv preſent or grant any Avoidance 
of any Eccleſiaſtical Living, Free School, or Hoſpital, and the reſpective Uni- 
dere are to have the Preſentations. 
And if any Truſtee, Mortgagee, or Grantee of any Avoidance, fhall pre- 
ſent Ec. to any ſuch Eccleſiaſtical Living Ec. where the Truft ſhall be for any 
Recuſant Convitt, or diſabled without giving Notice of the Avoidance in Writ - 
ing to the Vice-Chancellor of the Univerſity, to whom the Preſentation ſhall 
belong, within three Months after the Avoidance, he ſhall forfeit 500 I. to the 
Univer/ity to which the * mc5* bo Ec. ſhall belong, to be recover'd in any 
of their Majeſties Courts of Record, by Action of Debt Ec. 
F. 7. Perſons making the Declaration, and taking the Oaths before the 
Fuſtices at the y deter where their Names were recorded, ſhall be 
diſcharged of the Diſability. 
* See the 2. 12 Ann, Stat. 2 cap. 14. S. 1. Papifts and their Children, under the 
Preamble. Age of 21 Years, not being Proteſtants, * tho" not convicted, to loſe their Pre- 
1 and their Traftees diſabled to preſent ; but the reſpetFive Univer- 
ty Hall. | | 
Pf Preſentor to be examined by the Ordinary, whether he be a Papiff 
or a Truſtee for ſuch. ted 
S. 3. Preſentee to be examined upon Oath by the Ordinary, if he knows or 
believes the Preſentor to be a Papi, or a Truſtee for a Papiſt, or for the Chil- 
dren of ſuch, or any other Perſon ; and if he anſwers not directly, the Pre- 
ſentation to be void, | 


. 4. 


ſuch Grantee ſhall be deem 
| ſentees ſhall be compelFd to make ſuch Diſcovery relating to ſuch Grants and 


© * * - 
- 
4 *4 
7. 2 


a 


S. 4. Univerſities and their Preſentees may bring a Bill in Chancery for 
Diſcovery, and upon neglecting to anſwer, the Bill to be taken ProConfeſſo. *_ 
Provided that all Perſons having fully anſwered, and not knowing any 
thing of ſuch Truſts, ſhall be intitled to Cs. a 6 | . 
K. 5. Patrons and their Clerks conteſting the Right of the Univer/ity in of _ 

, v by” 4 , „ Impedit, it 
Dnare Impedit, may be examined is Court, or by Commiſton or Affidavit, as N ; 
the Court ſhall think proper, as to ſecret Truſts; and if, upon Diſcovery who that the 
is the Ceſty que Truſt, he ſhall,” upon a Rule made for him to rome into Court, Plaintiff 
or before 4 — to make the Declaration againft Tranſubſtantiation, claiming the 


neglect ſo to do, he ſhall be effeen'd Cuil in reſpect to his Preſentation. Right otPu- 


* 
might be examined upon Oath touching ſecret Truſts for Papiſts, purſuant to Stat. 12 Ann. cap. 14. 
and a Commiſſion for ſach Examination was order'd to iſſue, directed to the 3 Prothenotaries, or % 


them. Barncs's Notes in C. B. 2. Trin. 11 & 12 Geo, 2. King v. the Biſhop of Carliſle, and the 
and Scholars of the Univerſity of Cambridge. | | 
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S. 6. Aud the Anſwer of ſuch Patrons, and the Perſons for whom they are 
intruſted, and his and their Clerks, and their Kxaminations and Affidavits 
taken as aforeſaid, by Order of any Court, or by the Ordinary, fhall be allow d 
as Evidence againff ſuch Patron ſo preſenting, and his Clerk. 

S. 1. Provided that no Bill, or any Diſcovery made by the Anſwer there- 
to, or to any ſuch Examination, ſhall ſubjet# the Perſon making ſuch Diſ> 
covery, or not anſwering, to any other Penalty than the Loſs of the Preſen- 
tation. | 

S. 8. No Lapſe ſball incur, nor Plenarty be a Bar, till three Months 
after the Anſwer put in, or the Bill taken Pro Confeſſo, or the Proſecution 
deſerted, provided ſuch Bill be exhibited before any Lapſe tncar'd. 

b 2 Upon Confeſſion or Diſcovery of Truſt, Deeds may be inforc d to be 

roduc d. 
8 3. 11 Geo. 2. cap. 17. S. 5, Enacts, That every Grant of any Advowſon 
of any Eccleſiaſtical Living, School, Hoſpital, or Nonative, and every Grant 
of any Avoidance thereof, by any Papiſt, or Perſon making Profeſſion of the 
opiſp Religion, or any Mortgagee or Perſon intrufted for any Papiſt Ec. ſhall 


be void, unleſs ſuch Grant ſhall be made Bona fide, and for a full Confidera- 


tion, to a Proteftant Purchaſer, and only for the Benefit of Proteſtants; and 
1 7. a Truſtee for a Papiſti, and they and their Pre- 


Preſentations, as by the Ad 12 Ann. Stat. 2. cap. 14. is directed. And 
every 2 to be made by any Papiſt of any ſuch Advowſon Ec. with Intent 
to ſecure the Benefit thereof to the Heirs or Family of ſuch Papiſt, ſhall be 
void; and ſuch Deviſees, and Perſons claiming under ſuch Deviſees and their 


Preſentees, hall be compell'd to diſcover whether ſuch Deviſes were not mad 
with the ſaid Intent. 
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(G) Privilege to preſent to Livings of Recuſants. 
Deveſted. 


1 HEN once the Preſentation hac vice is vgfled in the Univerſſty, 


tho the Recuſant conforms himſelf afterwards or dies, yet the 
Univerſity ſhall preſent. 10 Rep. 58. a. Trin. 11 Jac. in the Chancellor 
&c. of Oxford- Univerſity's Caſe. ir 
2. If Recuſant is attaint of Felony or Premunire, the Intereſt of the 
Univerſity ſhall not be deveſted ; Per Hutton ]. Jo. 26. in Caſe of 
Standen v. the Univerſity of Oxford and Whitton. | | 


9. 1 


——. 


8 Univerſity. 
Fit by Sta- 3. It A. be a Popiſh Recuſant Convif, and by Pardon that Conviction 
2 3 4 is pardon d (as jt has. been held it may be) and then the Church becomes 

Papiſts bor vod, Dr. Watſon, ſays, Watſ. Comp. Inc. 3vo. 169. cap. 11. that he 

convicted, or Conceives that the Univerſity ſhall not have this Preſentation, ſor that 

not in ſuch the Patron was no Recuſant Convict at the Time the Preſentation became 

Airacteg bey void, his former Conviction being taken away by the Pardon; for the 

has . Pardon hath not only pardon'd, the Conviction, but alſo reſtor'd the 
| Statutes, Party to his Ability, notwithſtanding .thert, he do not conform; for. the 
. are to lole Word Convict is to be underſtood throughout the whole Statute, altho' it be 
| carat ny leſt out in the Middle of the Sentence in the ſaid Statute, which enacts 

See the Pre. that every Perſon who ſhall be a Recuſant Convitt during the Time that 
| amble of he ſhall remain a Recuſant (and ſays not Convict) ſhall be diſabled to 
| the ſaid preſent to any Church &c. and cites Trin. 4 W. & M. C. B. The Lord 
| Statute, Petre v. the Univerſity of Cambridge and Woodrofte. - 3 Lev. 332. And 
ſays, indeed, no Perſon, ſtrictly ſpeaking, can properly be ſaid to be a 
Recuſant, before he be convicted of it; for it is the Conviction which 
in Law is che Proot and Evidence of his Recuſancy. 
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(H) Preſentation to Livings of Recuſants. Avoided. 


—— — — — — — — 2 


1. 1 W.& M. Nacts, That the Benefice to which Perſons are preſented 

Self. 1. 26 by the Univerſities for the Recuſancy of the Patron, 
ſpall become void in Caſe of Abſence from the ſame above the Space of 60 Days 
in any one Tear. 


: * — 


(I) Pleadings. As to Preſentments to Livings of 
Recuſants. 


1. IF a Quare Impedit be brought upon the Statute 3 Fac. 1. cap. 5. by 
1 either of the Univerſities, it muſt be alleg d in the Count tat the 
Patron was a Recuſant Condict at the Time of the Avoidance; tor without 
that they do not enable themſelves to take Benefit of the ſaid Act; bur 
they need not aver that he yet continues Recuſant. 10 Rep. 53. b. 57. b. 

58. a. Trin. 11 Jac. The Chancellor &c. of Oxford Univerſity's Caſe. 
| 2. Quare Impedir to preſent to the Church of H. The Univerſity 
i pleaded the Statute 23 Eliz, cap. 1. of Forteiture of 201. a Month for 
not coming to Church; and alſo another Statute 28 Eliz. cap. 6. which 
| enacts, that when an Indictment is found againit him, Proclamation 
| ſhall be made that he render himſelf before the next Aſſiſes; which, if 
he do not, that Neglect ſhall be a ſufficient Conviction, as if it had 
been by Verdict that all this Was done, but that he did not render him- 
ſelf to the Sheriff at the next Seſſions, and ſo was convicted, then they 
a plead the Statute 3 Jac. 5. that a Popiſh Recuſant Convict ſhall be diſ- 
N abled to preſent to a Benefice, but that the Chancellor &c. of both 
; Univerſities ſhall preſent within the reſpective Counties limited by that 
| Act; and that the Plaintiff being a Popiſh Recaſant Convict, the Church 
betame void by the Death of the Incumbent ; per quod the Defendants preſented 
i IV. who pleaded in Abatement the ſame Statute Ec. but did not conclude * 
| lea 
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Plea with the Record 1 the Con viction hic in Curia prolat' &c. The Plain- 
riff replied the general Pardon of Jac. 2. as to the Plea of the Univerſity, and 
demurr'd to the Plea of W. And upon arguing the Demurrer, this Plea 
was held ill, becauſe the Statute 28 Eliz. was miſrecited, that being that 
the Perſon uw render himſelf to the Sheriff before the next Aſſiſes ; and the 
Plea is, that he did not appear at the next Aſſiſes ; beſides, he did not ſbem 
any Record of Conviction by the Words hic in Curia prolat?. And that was 
held a good Cauſe of Demurrer, 3 Lev. 332. Trin. 4 & 5 W. & M. 
C. B. Lord Petre v. Cambridge Univerſity. 


(k) Juriſdiction clain'd and allow'd. And Pleadings. 


; HE Clerks of Oxford preſcrib d to have Principalities of Hoſtels be- Br. Preſerip- 
fore any other, where Clerks have been before, and to hold thereof tion, pl 2 

Plea; and the other purchas'd Prohibition and Attachment thereupon, Br jurif- 

and the Clerks obtain'd Conſultation. And it was held in a Manner dickion, pl. 

(that becauſe they did not claim to hold this Plea as of Franktenement, but 4. cites S. C. 

as Occupiers for the Time) that therefore the Prohibition does not lie; and 

this was of Plea held thereof betore the Chancellor of Oxford, by their 


Privilege. Quære. Br. Attachment ſur Prohibition, pl. 2. cites 40 E. 


3. 17. 

2. Treſpaſs againſt T. C. of Goods carried away in O. T. C. defended the 

Tert and Ferce, and demanded judgment it the Court would take Conu- 
ſance; for Xing H. 4. granted to A. B. Chancellor of Oxford, and his Suc- 
ceſſors, that they ſhould not be impleaded by any Attion of Things which they 
dia, by reaſon of their Office, which they have us'd to do in Oxford; and it 
has been us'd, that every one who has a Houſe there, ſhould make the Pave- 
ments before his Houſe to the Kennel, when it is ruinous ; and if he wil! 
not, that the Chancellor ſhall warn him to do it by a certain Day, which, 
if he does not do, the Chancellor ſhall do it, and then diſtrain him, and retain 
the Diftreſs till the Party has made Gree thereof; and the Plaintiff is re- 
maining in Oxford, and the Pavement before his Houſe was ruinous, and 
T. C. Chancellor warn'd him to do it by a Day, and he did not do 
it; by which the Chancellor did it at his own Coſts, and diſtrain'd 
him by the ſame Goods; Judgment it the Court will take Conuſance. 
Per Corr. Juſt. 7ou have juftified, theretore have affirm'd the Juriſdiction 
of the Court; for you ought to have pleaded the Grant, which is, that you 
Hall not be impleaded &c. and demanded judgment fi Curia cognoſcere ve- 
lit; and yet upon ſuch Plea it is not good, becauſe the King ſhall do a Tort 
to none; for a Grant, that a Man thall not be impleaded, is void. And 
after Rolf waiv'd the Plea to the Juriſdiction, becauſe the Opiniori 
of the Court was againſt him. Br. Juriſdiction, pl. 39. cires 8 H. 
6. 18. 

3. William Lowgher appear'd and anſwer'd, but Robert Lowgher If an Action 
claim'd the Privilege of the Univerſity of Oxford; bur becauſe the ſaid be brought 
Doctor Lowgher was join d with William Lowgher in the Bill, who was again * 
not ſubjet to the ſame Furiſdiction, there fore ordered Proceſs to be aber who 
awarded againſt him, to ſhew other Cauſe why he ſhould not anſwer. is not one, in 
Cary's Rep. 19. cites 18 & 19 Eliz. White v. Robert Lowgher Dr. of chi, — the 
Divinity, and W. Lowgher. pre 


1 
| | ing join 
with him) ſhall not have the Privilege or Benefit of the Charter. Arg. Het. 28. (bis) in cl ilcock's 
Caſe, cites 14 H. 4. 21. Litt, Rep. 4t. cites 8. C. accordingly, 
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Nelſ. Abr. 
Tit. Privi- 
lege 1299. 

(F) pl. 2. 

cites Same 
Book; and 
ſays it was 
adjudg'd on 
Demurrer 

that he was 


not capable. 
Brownl. has 


only the 


4. In Debt on Bond made at C. in the County of Surry, the Defen- 
dant pleaded the Privilege of the Univerſity of Cambridge granted by 
Queen Eliz. for Scholars &c. and their Servants upon Contracts made 
within the Univerſity; and ſhews that the Bond was made in Cambridge, 
and that he was a Servant of the Scholars, viz. Bailiff of King's College in 
that Univerſity, and inhabiting within the Town of dern Fg and 
PrecinEts of that Uniyerſity; and therefore a privileg*d Perſon of the 
ſame : And upon reading the Record, it ſeem'd that the Defendant be- 
ing a Bailiff of the College, is not capable of the ſaid Privilege. 
Brownl. 74. Trin. 13 Jac. Carrell v. Paske. 


Word (Seem'd) as here. 


8. C. cited 


by Hale Ch. 


B. Hard. 
07. in 
Patch. 21 
Car. 2. in 
Caſe of 
Caſtle v. 
Litchfield, 
and ſaid 
that this 


5. In Treſpaſs for an Aſſault and Battery at B. in Com. Hartford, the 
Detendant pleads that he was Servant to a Scholar of St. John's College in 
Cambridge; that they are to have Conuſance there, and not to be drawn out 
of the Univerſity 3 and ſhew'd their Charter for Cambridge and for Ox- 
tord, and the Act of 13 Eliz. tor Confirmation of the Charter for Oxon 
and tor Cambridge. The Plaintiff demurs, becauſe the Deſendant takes 
no Traverſe, which he ought to have done with an Ab/que hoc, that he 
was In 4 in any Place extra Ini verſitatem Cantabrigiæ, that ſo they 
might have taken Iſſue. The whole Court clear of Opinion, that the 
Detendant here ought to have concluded his Plea with a Traverſe ; and 
ſo by the Rule of che Court, Judgment was given tor the Plaintiff. 3 
Bullit. 282. 14, Jac. Payn v. Worth. 

6. In Fjeftment for a Houſe in Oxford, the Defendant pleaded the Pri- 
vilege of the Univerlity, and that he ought to be ſu'd before the Vice- 


Chancellor, according to their Courſe of Proceedings there; and ſer 


forth their Charter, whereby they had Conuſance of all Suits, Contracts, 
Covenants, Quarrels (except concerning Freehold) and that this being 
a perſonal Action, they ought to have Conuſance thereof. Bur all the 
Court held, that the Vice-Chancellor had no Juriſdiction in this Caſe, 
becauſe in this Action he ſhall recover Poſſeſſion, and have an Hab. fac. 
Poſſeſſionem, and ſo he that has a Freehold may be put out of Poſſeſſion; 
But in an Action of Covenant; where the Plaintiff ſhould recover Da- 
mages only, it ſeems it would have becn otherwiſe. Cro. Car. 8. pl. 9. 
Mich. 3 Car. B. R. Halley's Caſe. | | 

J. On a Bill in Equity in the Exchequer, as Debtor and Accountant, 
againſt F.S. who had the Privilege of the Univerſity of O. he pleaded his 
Privilege, and ſer forth their“ Charter of Exemption &c. Hale Ch. B. 
ſaid, that the general Privilege of a Perſon, as Member of the Univer- 
ſity, does not toll the particular Privilege of this Court, and that an 
Accountant has a more particular Intereſt in his Privile ** a Debtor, 
becauſe by 1 R. 3. cap. 13. an Accountant is not ſuable elſewhere, and that 
here the Privilege of the Univer/ity has not theſe Words, Licet tangat nor; 
and ſo the Privilege was difallow'd. Hard. 188. pl. 15. Paſch. 13 Car. 


Caſe of Wil- > Wilkins v. Shalcroft. 


kins was 


no Precedent for that Caſe of Caſtle v. Litchfield, as it was cited by the Counſel to be, becauſe he 

ſaid it was declar'd that the Conuſance was not allow'd, both becauſe of the Laches of the Defendant, and 

upon a particular Reaſon of Cy f | 
See the Caſe of Caſtle v. Litchfield at pl. 9. 


8. The Vice-Chancellor, and not the Chancellor, demanded Conuſance, 
and yet the Conuſance was allow*'d ; for the Court here is to ſuperſede 
upon Notice of the Patent. Hard. 504. 510. Paſch. 22 Car. 2. in the 
8 Caſtle v. Litchfield. 

9. Aſſump/it was brought in the Exchequer by Que Minus. The Uni- 
verſity of Ox ſord demanded Conuſance by Charter of 14 H. 8. and con- 
firm'd by Parliament 13 Eliz. which gives them Conuſance of all Suits 


ariſing 


2 I IEET_Y 


Univerlity. _ II 


ariſing any where againſt any Scholar, Servant, or Miniſter of the Univer- 
ity depending before the Fuſtices B. R. C. B. and others'there mention d, 
and before any other Fudge, tho the Matter concerns the King; but the 
Court of Exchequer is nat mention'd in that Clauſe; but in the Clauſe which 
gives them all Fines impos'd upon them in any Court, there the Court of Ex- 
chequer is nam d. Hale Ch. B. held, that the Privilege extends to a 
Quo Minus; tor the Privilege of a Debtor only intitles himſelf to the 
Court, but is no Bar to any other Privilege; and that it alſo extends to 
the Court of Exchequer, becauſe the Grant begins with Superior Courts, 
as B. R. &c. and then deſcends to other Interior Courts &c. and theſe 
Words are ſufficient ro W uy" the Court of Exchequer, which is 
not ſuperior to B. R. or C. B. And Conuſance was allow'd according- 
ly. Hard. 504. Paſch. 21 Car. 2. in Scacc. Caſtle v. Litchfield. 

10. An Indebitatus Aſſump/it was brought againſt the Preſident &c. of a 
College in Oxford, for 60 J. due for Butter and Cheeſe ſold to them. The 
Chancellor demanded Conuſance, by reaſon of its being a perſonal Action 
where Scholars are concern'd ; and the Demand was allow'd. Mod. 
163. pl. 2. Mich. 25 Car. 2. C. B. Magdalen College's Caſe. 

11. A Bill was brought againſf a Tutor in Oxford, for an Account of In Treſpaſs 
Monies received on Account of his Pupil. The Chancellor, by Inſtrument r * x 
in Writing, ſet forth the Privilege of the Univerſity Charters, and Con- N 
firmation &c. by Act of Parliament; and that the Detendant was & again the 
Scholar, and that they had a Court ot Equity, and pray'd that Defen- Vice Chan. 
dant be diſmiſs'd. The Lord Keeper did not allow the Claim, and ſaid m— _ 
that Cognizance of Pleas in Equity could not be granted, tho' Precedents Char 
were ſhewn of the ſame Claim allow'd in Q. Elizaberh's Time. He ga Co- 
ask'd if any could be thewn in Lord Elſemere's or Coventry's Time; but m/ſance by 
none could be ſhewn ; and ſo difallow*d the Claim, ſaying it muſt be put — _ 
in by way of Plea ; but declar'd it ſhould be ſufficient to aver the Defendant of a ut 


Privileges of 

to be a Scholar Reſident &c. without Oath. Chan. Caſes 237. Mich. 26 he Uetves. 

Car. 2. Prat v. Taylor. = Bang 
rm'd by 


Act of Parliament, which diretled it to be allouꝰ d upon any Notification or Signification of ſuch their Privi- 
lege; but the Court rejected ir, becauſe he bad no Warrant of Attorney in Latin, under the Seal 4 the 
Chancellor; for it ought to be claim'd either in Perſon, or by Attorney, or otherwile there is no Party 
in Court to claim it. Show. 352. Trin. 4 W. & M. Parker v. Edwards & al. 


12. Caſe was brought againſt the Deſendant, a Member of the Uni- 10 Mod 125. 


verſity, inhabiting within their Juriſdiction. The Bill was of Eafter- S. C. by the 


Term 11 Ann. and the Detendant had an Imparlance till the firſt Day of The Uni- 


Trinity-Term following; atter which, and before Plea pleaded, the Uni- verſity of 
verſity of Cambridge, by their Attorney, demanded Conuſance, and ſet Cambridge, 
out the Letters Patent, and Act of Parliament of Queen Elizabeth before beld accord- 
mention'd ; and the Claim was difallow'd, becauſe it was not made the — Nag ns 
firſt Day. Cited 2 Ld. Raym. 1339. in Caſe of the King v. Cambridge that the Act 
Univerſity, alias Dr, Bentley's Cafe, as 1o held Hill. 11 Ann. B. R. of Parlia- 


Perne v. Manners. —_ 2 
as to the Time and Manner of claiming, and therefore is to be govern'd by the Rules of Law; and 
that there is no Reaſon why the Rules of Law ſhould not govern the Time of Pleading, as make ir 
neceſſary to be pleaded at all. ———No Claim can be by the Univerſity after Imparlance ; Per Holt 
Ch. J. Show. 352. Trin. 4 W. & M. in Caſe of Parker v. Edwards & al'——S. P. Per Cur. 
Barnard. Rep. in B. R. 66. Trin. 2 Geo. 2. in Caſe of Boot v. Graham. —— But notwithſtanditg 
_ n the Privilege was allow'd Per Curiam. Godb. 1404. pl. 485. Paſch. 3 Car. B. K. 
ryer v. Dew. 


13. A Bill being brought in this Court, for a Diſcovery of the Perſonal 
Eſtate of Dr. Aldridge deceaſed, and an Injunction granted thereupon, 
the Univer/ity of Oxford claim d Conuſance of che Cauſe, for that both Plain- 
tiff and Defendant were Scholars of the Univer/ity. Upon hearing KE. 

| | 4 


| 
by 


JJ Vowdvo 


{el ſeveral Times, and View of Charters, and the Statute of Eliz. and 
Precedents, Harcourt C. order'd the Bill to be diſmiſs'd, and allow'd an 
exclufive Conuſance in Equity, touching Chattels, to the Univerſity ; 
Per Harcourt Chanc. MS. Rep. Trin. 12 Ann. in Canc. Alderidge v. 
| oo, OT OTST OLE "A 

Ibid. 65. 14. Exception was taken to the Manner of the Chancellor's Claim of 
Trin. 2 Geo Conuſance, the Defendant's Re/idence being only certified by the Chan- 
_ = cellor, and not verified by Affidavit. \ The Court ſeem'd to be of Opinion 
Opinion that that this Exception had a good deal of Weight in it; for they ſaid a 
the Aﬀida- ] udge cannot certity a Matter of Fact of this Sort, which will final, 
vit was ne- hut only Matters appearing upon Record; and they ſaid that the bare 
ee being upon the Matriculation Roll will not be enough in this Caſe, but it 
went off, by is equa ly neceſſary that ſuch Perſon ſbould be reſident in the Univerſity. 
Reaſon of So upon this Exception it ſtood over to another Day. Barnard. Rep. in 


11 B. R. 49. Paſch. 1 Geo. 2. Boot v. Graham. 

taken by | : 3 

Page J. viz. that the Demand of Conuſance ought to have been entered on the Roll before they came to 
apply to have it allow'd. And all the Court were of that Opinion, and that it ought not to be allow'd to 
be enter'd Nunc pro tunc; for Bars to the Juriſdiftion ought to be ftriftly purſued ; and this, they 
ſid, is the Reaſon why you cannot make ſuch an Application as this after Imparlance. 


For more of Univerſity in general, See other Proper Titles. 


(A) Void or Voidable. 


Br. Baron 1, BOND of a Feme Covert, Monk, and Infant, are void; and where 


_ Feme, ſuch Perſon and another is bound the other ſhall be ſued alone, 
Wis nes and the Writ ſhall not abate. Br. Obligation, pl. 26. cites 14 H. 4. 30. 
and 33. 


2. Things void, or determin'd, cannot be made good, but muſt have 
a new Creation. Br. Bar, pl. 27. cites 21 H. 6. 24. 
Bar if on 3. Void Things are good to ſome Purpoſe. Fin. Law 8vo. 6g. 
Act be made 


void by Act of Parliament, it ſhall avail to no Intent or Purpoſe at all; As a Simoniacal Preſentation 


does not ſo much as amount to A Claim. Arg. Hard. 47. in Caſe of Jones v. Clerk, cites Co. Litt. 


I 20. 


4. Leaſe by the Husband of the Wife's Land ; the: Husband dies, the 
Leaſe is not void, but voidable by the Wite's Entry. Arg. 3 Bulſt. 
272. Fe Pl. C. 25 8 5 * PRA 
On . Preſentation, Inſtitution, and Induftion of a Layman, is not void 
85 . Per 'M. only voidable ; Per Popham. Cro. E. 315. Hill. 36 Eliz. B. R. in 
Cur. in Caſe of Pratt v. Stocke. ä l 
_ C. . 6. That which is void as 4 Statute, cannot be good as a Bond. Cro, 
© * C. E. 319. Fulthaw v. Aſcue. Contra Ibid. Hollingworth v. Aſcue. 
7. A Feeffment once effectual, cannot be made void by any Words in 
it, without Entry; and it is not like a Bargain of Goods, or a Boad, or 


a Leaſe for Years, which by Words in it (as that it ſhall be void and of 
d 


and made of no Eflect, becauſe that as by 


no Etfect) may be ditloly 
the 


Void or Voidable. 13 
the ſealing a bare Contract, it may be made perſect and effectual with- 
out other Circumttances, ſo may it be defeated by ſuch bare Means, 
without other Circumſtance. Bur it is not ſo in Calc of an Inheritance 
or Freehold, which can't be effectual by the bare Delivery of a Deed, 
unleſs Livery be made thereupon ; Per Popham Ch. J. and Fenner J. 
Poph. 100. Mich, 37 & 38 Eliz. in Caſe of Goodale v. yat. 2 
8. Bond void in Part by a Statute Law, is void in toto; but at Common 
Law tis good as to the legal Part, and void as to the illegal. 3 Rep. 

82. b. 83. a. in 'Twine's Caſe, cites 38 Eliz. C. B. Lee v. hill, 

9. A fraudulent Gift of Goods is not void by the Statute 13 Elis. 
againſt all, bur only againſt his Creditor; bur e againſt 
himſelt; Per Anderſon. Cro. E. 445. in Caſe of Upton v. Baſſet. 

10. Feoffment upon Maintenance or Champerty is not void againſt the 
Feoffor, bur againſt him that hatch Right; Per Beamond J. Cro. E. 

445. in Cafe ot Upton v. Baſſet. | 

11. Of a void Act or Deed every Stranger may take Advantage, but not 
of a voidable one; As it there are 2 Jointenants within Age, and one 
makes a Leaſe for Years, and dies, the other ſhall avoid ir, becauſe the 
Leaſe is utterly void; but if the one leaſes for Liſe, and makes Li- 
very in Perſon, and dies, the other thall not avoid ir. Per Wray Ch. 

J. 2Le. 218. in Humphreſton's Caſe. ) 

12. Adminiftration by the inferior Ordinary, where there are Bona Nota- 
bilia, is void. Noy 96. in Cale of Croſsman v. Hume. 

13. Infant makes a Feoffment or a * Leaſe, and delivers it with his * 2 Le. 216, 
Hand, it is only voidable ; bur it it be executed by Letter 2 it 3 
is a Diſſeiſin to him. 2 Brownl. 248. in Caſe of Plomer v. Hockhead. per Gude 
J. that i 


he reſerve a trifling Rent, as 1d. where the Land is worth 1001. per Annum. it is void. His ſay- 
ing, when of Age, to Leſſee, God give you Joy of it, is an Affirmance ; Per Mead J. 4 Le. 4 pl. 15. 


14. Where the Statute of Weſtm. 2. 13 E. r. cap. 1. ſays that Finis 
ipſo Hop fit nullus, it is not void againſt the Party nor his Iiſue, nor him 
ina Reverſion; bur the Iſſue and he in Reverſion have Remedy to avoid 
it. Arg. Roll. Rep. 158. 159. in Caſe of Warren v. Smith, alias Mag- 
dalen College's Cale. 
15. So where the Statute of Additions ordains, that if any be ontlaw'd 
without Addition, the Outlawry ſhall be clearly void, and of no Effect; yer 
ir ſhall not be void without Writ of Error. Arg. Roll. Rep. 159. in 
Caſe of Smith v. Warren. | : 
16. Void Things cannot be confirnd, but ſuch Confirmation is void. 
Arg. Litt. Rep. 213. 
17. Void Things are as 20 Things; as a void Award is as no Award. Void Cu. 
See Hard. 12, and 41 Arg. tom, and 


; | no Cuſtom 
at all, are both alike, Hard. qr. Arg. Arg, Litt. Rep. 25. 


18. A Thing may be ſaid to be void in ſeveral Degrees. iſt. Void fo 
as if never done to all Purpoſes, ſo as all Perſons may take Ad vantage 
thereof. adly. Void to ſome Purpoſe only. 3dly. So void by Operation 
of Law, that he that will have the Benefit of it may make it good. Cart. 
19. in Caſe of Keite v. Clopton. Ie 

19. Conſent of the Heir makes good a void Deviſe. Chan. Caſes 209. 
Trin. 23 Car. 2. Lord Cornbury v. Middleton. 

20. Deviſe void by Miſnoſmer of Corporation was ſupplied in Equity, 
as a good Appointment of a charitable Uſe. Chan. Caſes 267. Mich. 29 
Car. 2. Anon. 

21. A Parol Promiſe was made by an Executor on certain 'Terms, to pay 
a Debt of Teſtator's, and alſo a Delt of his own, But adjudg'd for Deten- 


dant; for the Promiſe as to the _ art, Viz. the Teſtator's Debt neg 
. vol 


— 


14 Voire dire. 
void by the Statute of F rauds being not in Writing, it cannot ſtand good 


for the other; for it is an intire Agreement, and the Action is brought tor 
both the Sums, and indeed could not be otherwiſe without Variance from 


the Promiſe, 2 Vent. 223. Mich. 2 W. & M. in C. B. Lord Lex ing- 


ton v. Clerk & uxor. Sk. | 
Any the 22. Leaſe by Tenant in Tail not warranted by the Statute, is not void, 
Ifſue's ng but voidable. Arg. Per Holt Ch. J. 2 Salk. 619. 620. in Cafe of Ma- 
N chil v. Clerk. 


is made 


good. Arg, 3 Le. 271. in Caſe of Butler v. Baker. 


23. Bond by Infant or Non compos, is void, becauſe the Law has ap- 
pointed no Act to be done to avoid it; and the only Reaſon why the 
Parry cannot plead Non eſt Factum, is becauſe the Cauſe of Nullity is 
extrinſick, and does not appear on the Face of the Deed. 2 Salk. 67g. 
Thompſon v. Leach.—And tho? it be for Neceſſaries, yer it it be with 
a Penalty it is void. Noy 85. Delavel v. Clare. But Bond of 1 
to an Arbitration, ſeems only voidable. See Noy 93. Stone v. Knight. 


For more of Void and Voidable in many See Eſtates, Faits, 
Grants, and other Proper Titles. 


(A) Voire dire. 


t. Leven were ſworn, and becauſe the vw was in the Vill, the ele- 
ven wete charg'd upon Voiredire of the Value of the Land per 
Ann. by which they ſaid 108. and he was amerc'd in this Sum. Br. 
Challenge, pl. 109. cites 20 Aſſ. 11. 
2. Inqueſt was demanded, and 11 appear'd, and the Court examin'd the 
Jurors upon Oath, if any other came to Weſtminſter for the ſame Cauſe, and 
if they had any more Hundreds than one, tho* it was not formal; & ita 
lactum eſt. Quod nora. Br. Enqueſt, pl. 7. cites 47 E. 3. 24, 25. 
S. P. For 3. In Aſſiſe Foinder of the Fury of two Counties was awarded upon the 
tho a 82 Iſſue, and 16 of the one County came, and one FA the other ; by which the 
of one Eon? 16 and the one were ſworn upon a Voire dire by Belknap, Candiſh, 
cannot have : 
Conuſance of Inglefield, and Tank, , there were more in the Vill of the other County, or 
an Act done no ; for the Jury ſhall be taken by ſix of the one wg and ſix ot the 


? other . 1 1 Ci 
1 by. 2 ; ant irton did not aſſent. — Challenge, pl. 213. cites 48 


is local, yet a 


ST the Perſon of the Jury of another County, becauſe they are tranſitory. Br. Jurors, pl. 4. 
cites 48 E. 3. 30. | 
4. Thoſe that produce an Evidence, ought to examine him in chief 
only ; bur 8 againſt whom he is brought, may examine him upon a 
Voire dire, if they pleaſe, whether he is concern'd in Iatereſt. 10 Mod. 
15. Paſch, 12 Ann. B. R. Bewdley Corporation's Caſe. 


5. An 


10 Mod. 15m. 152. Paſch, 12 Ann. B. R. 


— — 
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Voluntary Conveyances. 15 
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5. An Iſſue was, which Charter the Corporation was to att by, whether 
by the ancient one, or one of later Date? A Witneſs brought to eſtabliſh 
the ancient Charter, was excepted againſt, as being a Mortgagee under 
the old Corporation ; which they prov'd by an Anſwer of his to a Bill in 
Chancery. Bur this Anſwer being ſo uncertainly penn'd, as that it 
might be true, and yet his Mortgage of ſuch a Nature as not to prevent 
his Evidence, it was inſiſted that he might be call'd to explain the Am- 
biguity of his Anſwer. And the Court was of Opinion he might, fince 
his Anſwer depended upon his Veracity as much as the Evidence he 
could then give; and if the one be to be credited, why not the other? 
But afterwards his Evidence was rejected upon another Conſideration, 
viz. That in his Anſwer he lays the whole Streſs of his Defence upon 
the Matter then in Iſſue, viz. t 121 the preſent Corporation. 

| wdley Corporation's Caſe. 
6. Whether Evidence for the Crown may be examined upon a Voire dire. 
See 10 Mod. 192. The Queen v. Muſcot. 


For more of Voire dire in general, See Trial, and other 
Proper Titles. 


Voluntary Conveyances. 


& a. 
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(A) at are fo. And what paſſes by them. 


1. DEED made purſuant and in order to the Marriage Agreement, On a Mar- 
and on juſt and good Conſiderations of Marriage, ths not ſo en- riage agree- 


preſs'd in the Deed, and ot natural Affection, and Settlement of an Kr 


Eſtate on his Poſterity, and no Fraud therein, ig not a voluntary Deed. be 5 
Chan. Rep. 163. Thinn v. Thinn. | Are, — 
ife's Fa- 


ther gave Bond to pay 1500 1. bis making a ſuitable Jointure Settlement on the Wife, ſaying nothing as 
to the Iſſue. Afterwards 147 l. per Ann. Lands were ſettled in a ſtrict uſual Manner. The Maſter of 
the Rolls held the Settlement good, and not voluntary or fraudulent againſt Bond-creditcrs ; and tliat 
the Words of the Bond would bear ſuch Conſtruction. Chan. Prec. 520. pl 321. Mich. 1719. Bruni. 


den v. Stratton. a 


2. A. ſeiſed of a Rever/ion in Fee of a Copyhold, agreed on Marriage f 
M. her Daughter to B. to pay B. 500 l. and to arrender the Copyhold, withi 

two Months after it come into Poſſeſſion, to the Uſe of B. and M. and the 
Heirs of their two Bodies, Remainder to the Heirs of H. But contrary to 
ſuch Intention or Agreement, A. ſurrender'd it to the Uſe of B. in Fee, (or 
at leaſt the Remainder, inſtead of being limited to M. was limited to 
B. in Fee.) Upon diſcovering the Miſtate, B. as well as A. and M. was 
willing to rectify it, but to do it in ſuch a manner as that it might not 
come to his Father's Knowledge, who had ſettled handſomely on the 
Marriage, but was very paſſionate and ſevere towards B. his Son. 


W hereupon B. executed a Deed, reciting the Surrender and the M 
| an 


Voluntary Conveyances. 


Afterwards 


K. the Hus- 
bandbrought 


a Bill, pur- 
ſuant to 


and then covenanted to and ſeiſed of the Premiſſes in Truft for himſelf and 
Wife for their Lives, Remainder in Truſt for the Heirs of their two Bodies, 
Remainder in Truſt for M. and her Heirs, with a Covenant from B. 10 
convey the ſame to thoſe Uſes, But B. having made a Surrender to the Uſe 
of his Will, his Father prevail'd on him to deviſe the Premiſſes to him 
and his Heirs; which B did, and died. On a Bill by A. and M. againſt 
the Father, Lord C. King ſaid, he did not think this a meer voluntary 
Conveyance ; tor that when B, under his Hand and Seal declares and re- 
cites all this, he muſt take B.'s Intention to be as himſelf recites it; and 


it ſo, and that the Surrender was made differently by Miſtake, it was 


but Juſtice in him to rectify it, and ſettle it as was firſt intended. And 
decreed the Father to ſettle the ſame accordingly. 2 Wms's Rep. 464. 
pl. 148. Trin. 1928. Randal v. Randal, | 

3. A. on Marriage ſettl:d a conſiderable real Eftate on his firfl and other 
Sons in Tail, but no Proviſion was made therein for younger Children. A. 


had B. his eldeſt Son, and ſeveral younger Children, and à little before 


his Death he requeſted B. that as his perſonal Eftate would little more than 
pay his Delts, B. would give 200 J. to his younger Brothers and Siſters out 
of the real Eftate that would come to him on As Death; which B. promis'd 
to do. A. died, leaving G. the Defendant his Executor, who requeſted 
B. to give ſuch Bond; bur he retus'd, till upon G.'s giving him 30 l. out 
of A.*s perſonal Eſtate, B. gave Bond for 120 J. for his Brothers and Sifters. 
B. afterwards died indebted. On a Bill brought to poſtpone the Payment 
of this Bond till B's juſt Debrs be * the Court was of Opinion that 
this Bond given by an eldeſt Son, by way of Proviſion tor his younger 
Brothers and Siſters, cannot be call'd a voluntary Bond; and order'd 
accordingly. Barnard. Rep. in Canc. 397. Hill. 1740. Eales v. Gee. 


(B) Voluntary Conveyances. Binding the Party. 


i: On the Marriage of his Son ſettled ſeveral Lands in this manner, 
e viz. As to Part, to the Uſe ot himſelf for Life, and after to the 
Uſe of his Son for Life, then to his fir/ft and other Sons in Tail; and for 
Want of ſuch Iſſue, to the Uſe of the Plaintiff, who was his Brother, and 
his Heirs ; and as to other Part ot the Lands, to the Uſe of the Sor for 
Life, and after to the Uſe of the Wife for her Fointure, then to the fr 
and other Sons in Tail; and for Want of ſuch Iflue, to the Plaintiff and 
his Heirs. The Son and Wife died without Iſſue in the Lite-time of A. and 
atter their Deaths A. got the Settlement, and cut it in Pieces; but the 
Counter-part was intire, and in the Hands of A. and the Bill was 
brought to diſcover it, and have it preſerv'd ; and the Counter-part being 
conteſs'd in the Anſwer, the Plaintiff obrain'd an Order at the Rolls to 
have it brought into Court, and a Motion was made to have that Order 
diſcharg'd ; tor that the Remainder to the Plaintiff was meerly volun- 
tary, and therefore heought not to have any Aid from a Court 8 
But the Court would not diſcharge the Order, but made the Deed to be 
brought into Court, there to remain, and thereby hinder A. from om the 
Estate from the Plaintiff Abr. Equ. Caſes 168. Trin. 1691. Brookbank 
v. Brookbank. | 
2. A Widow had a conſiderable Jointure, and à real Eftate of her or 
purchaſing, and allo 1000 I. Sourh-Sea Stock, conveys Part of the rea! 
Eſtates to Truſtees to the Uſe of herſelf during ber Widewhood, Remainder 
i6 8. C. her 2d Son in Tail, Remainder over, and covenanted to trans 


the 


1 
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5 the Libert 
to her ſaid ad Son ; but the Stock never was transferr'd. There were Da- 1 
plicates of rhe Deeds, and they were derer d into her Attorney's Hands, p27 the 
with a Charge not to part with them; and oſten declar d the had done this cree, in or 
for the ſake of her Children. Afterwards fbe married K. Whereupon der to fer 
S. C. brought a Bill to have theſe Lands and Stock, and mean Profits :ſide thoſe 
ſince the ai and the Deeds to be deliver'd to him. The Widow N 
ſwore ſhe never gave Notice to K. ot theſe Wricings, and K. ſwore that Wife a 

he had no Notice of any ot them before bis Marriage with her. Lord Party; but 
Chancellor ſaid, as to the Widow, it ſhe had kept theſe Deeds in her it being now 
own Hands, and they had been got thence, or out of the Hands of her — hey 
Agent, he thought ſhe ſhould not be bound by them; but there being on: by his 
Duplicates, and Evidence that the declar'd her Intention to be to put Lady, were | 
this out of her Power, he ſaid he thould make no Difficulty to decree before 
againſt her, were ſhe the Survivor, and the only Defendanc ; bur as ſhe — : _ 
was in Polleſſion, and viſible Owner, it is hard to decree againſt K. who with K w, 
had no Notice of the Deeds; and that he inclin'd to give no Relief. begun, and 
Afterwards, upon the Plaincitt's praying no Decree againſt his Mother # 4 2»6- 

or K. but only as to the Detendants who had the Deeds, that they might wel annoy; 
be deliver'd him, his Lordthip decreed accordingly, and that the Plain- herſelf de. 
tiff might ſue in the Truſtee's Name, without Prejudice to any Relief fir'd they 
that K. might have on his Bill, and the Bill to be diſmiſs'd as to the might be 
Mother and K. without Colts, 2 Wms's Rep. 358. pl. 103. Trin. 


1726. Cotton v. King. 


the Sout h-Sea Stock to Truftees for herſelf for * Widow hood, 2 N 


PUDIICK ; 
that ſhe made 
. an Enter- 


tain 
for ſeveral of her Tenants, whereat being preſent, ſhe acquainted them her younger Son Stephen "Ma 


to be their Landlord, in caſe ſhe married again; and if ſhe married, her zd Husband ſhould mar 

her for Love. And it appearing that ſhe had relerv'd to herſelf out of theſe voluntary Settlements her 
original Jointure made by Sir Thomas Cotton, her former Husband (being 420 l. per Ann. Rent- 
charge ;) that ſhe had nine younger Children by her ſaid former Husband, who at beſt were very 
flenderly provided for; and farther, that the Plaintiff K. when he married her, was in very mean Cir- 
cumſtances, an Half-pay Lieutenant in Ireland, had 2 Sons by a former Wife; and that he had a con- 
ſiderable Sum of Money with this Lady, as ſhe had been Executrix and Reſiduary Legatee of her for- 
mer Husband Sir Thomas; So that it was evident there had been no Fraud or Impoſttion on K. the Plain- 
tiff, abo did not ſo much as pretend he could make any Settlement or Jointure on Lady Cotton. For theſe 
Reaſons the Lord Chancellor diſmiſs'd Ks Bill, as to that Part of it which ſought to ſet aſide any of 
the Settlements made by the Wife in Truft &c. And as to the South-Sea Stock, tho* there was no ac 
tual Aſſigament by Deed, but only a Covenant to transfer, yet this was ſuch an Aſſignment as would 
bind K. for it was not like a Bond from her to pay Money, ſince here K. was to pay none, nor to part 
with any thing which was his; it was only a Proviſion made by her before her Marria e-treaty with 
the Plaintiff, that in caſe of her Marriage ſuch a Part of her Eſtate ſhould go to her Children, which 
was but reaſonable. 2 Wrms's Rep. 606. pl. 190. Trin. 1732. King v. Cotton. 


3. Sir G. Rivers, by Settlement after Marriage (recited to be in Purſuance 
7 Articles before, but not prov d) conveys Land zo the Uſe of himſelf for 
ife, Remainder to his Wife for Life for her Fointure, Remainder to their 
firſt and other Sous in Tail; and from and after Failure of ſuch Iſſue Male, 
to Truſtees for o Nears, Remainder to himſelf in Fee. The Truſt of the 
Term was declar'd to be, that if there ſhould be one or more Daughters, 
the Truſtees ſhould or might, either by Rents, Iſſues, and Profits, after 
the Commencement of the Term, or by Demiſe, Sale, or otherwiſe, 
when, and in ſuch manner as the Truſtees ſhould think fit, raiſe and 
pay particular Portions to the Daughters, at 19 or Marriage, and Mainte- 
nance in the mean Time, after the Death of Sir &. or his Wife. And there 
was a Proviſo in the Settlement, that if the Daughters ſhould be under Age, 
and not properly educated, Truſtees might raiſe Money for their Education. 
The Wife died, Sir G. is ſtill living, and there is no Iſue-male. In 1729 
G. and his Wife (one of the Daughters of Sir G.) bring a Bill rocompel a 
Sale of the Truſt-rterm, to raiſe the Portion provided by the Settlement, 
notwithſtanding Sir G. the Father was ſtill living. Lord Chancellor 
faid, The Maintenance here is — provided to begin upon Failure 
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of Ifſue Male, and upon the Death of either Father or Mother; and 
there can be no way of railing it, but by Sale; wherefore &c. and this 
ſtrengthened by the Proviſo touching the raiſing Money for Education 
&c. And as to the Settlement being made after Marriage, and the Ar- 
ticles precedent not proved, he declared Sir G. was eſtopped; and could 
not ſay the Settlement was voluntary, though as to Creditors it might 
be otherwiſe; and decreed the Term to be fold &c. MS. Rep. 
Mich. 4 Geo. 2. in Canc. Goodall v. Rivers. | 


(C) Binding to Perſons claiming under the Party. 


1. PON Evidence in a Trial at Bar, the Caſe was, That A. 6 

Nov. 1645, conveys by Indenture to VM. R. and N. S. in Fee ; and 

levies a Fine accordingly, without any Con/ideration And 13 March 1645. 

A. covenants to ſtand feiſed to the Uſe of himſelf for Life, Remainder to 

his /ir/# Son in Tail, who is the Leſſor of the Plaintiff, and levies a Fine 
accordingly. The 28th March 1653, A. and his Wite, with N. R. and 

V. H. join in à voluntary Conveyance by Fine to F. N. and his Heirs. A. 

having lilue B. (the Leſſor ot the Plaintitt) dies. J. N. makes his Will, 

and C. and D. Executors, and deviſes the Lands to be ſold by them. They 

the 19th March 1657, fell to E. and F. for 2000 J. who convey to G. 

and his Heirs. And it was reſolved by the Court, That altho* E. and 

F. paid a valuable Conſideration, yet the Eſtate to J. N. being volun- 

tary, if the Conveyance of 6 Nov. 1645 was forged, the Plaintiff hath good 

Title; But the Jury found the firit Conveyance good, and found for 
mTOR Raym. 25. Mich, 13 Car. 2. B. R. Eden v. Chalk- 

all. 

2 2. A. made a voluntary Conveyance to B. and aſterwards à Mortgage 
7 Cr 2 Of the ſame Lands. The tirit Deed, on a Trial at Law, is found fraudu- 
at the Rolls, lent. B. exhibited his Bill to redeem the Mortgage. It was decreed 
S. C. and in That tho? the Deed to B. was fraudulent, becauſe quoad the Mortgage- 


almoſt the . : 
Ln Work: Money, and Pro tanto it was voluntary; yet it was good as to the 


but adds chat Equity of Redemption, and would paſs it; tor a voluntary Deed is good 
the Matter againſt the Party that makes it, and his Heirs, tho not againſt the Mort- 
was compro- gagee. Nell. Chan. Rep. 101. 16 Car. 2. Rand v. Cartwright. 


miſled. 


But where 3. A voluntary Conveyance precedent, is fraudulent as to a Marriage- 
3 Agreement ſubſeguent. Chan. Caſes 99. Hill. 19 & 20 Car. 2. Douglaſs 


Years with- V. W ad. 
out Conſi- þ 
deration, and afterwards convey'd the ſame to his Wife for a Joiriture after Marriage, it was reſolved, 


by the 2 Ch. Juſtices, and 3 other J. that becauſe this laſt Conveyance was voluntary, without valuabl 
Conſideration, the Wife could rot avoid the former Leaſe by averring that ir 2 — Cited 


by Beamond, Cro. E 445. in Caſe of Upton v. Baſſet, who ſaid he was privy to this Caſe. 


S. C. cited 4. A. on a Ouarrel with his eldeft Son, made a Settlement of 1001. a 
7 Year on his Wife, in Augmentation of her Fointure ; and after, being re- 
41% conciled to his Son, cance//'d the Deed ; and ſo it was found at his Death. 
On a Trial at Law, the Deed being proved to be executed, was adjudged 
good, though cancell'd ; and the Son, on a Bill brought here, was diſ- 
miſs d by Ld. Somers. Cited by Lord Keeper Wright. Chan. Prec. 
235. as Lady Hudſon's Caſe. | 
5. A. makes his Will ꝙ Lands, and afterwards made a voluntary Con- 
veyance of the ſame Lands. No Relief againſt the Conveyance, though 


made for a particular Purpoſe only, which never took Efle&, Cited by 
| Ld. 


F ———— 
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Ld. Keeper Wright as the Lord Lincoln's Caſe. 2 Vern. 475. in Caſe 
of Clavering v. Clavering. | 
6. A voluntary Deed cancelPd, and the Lands deviſed for Payment of B. who was 


- 


Debts, and Debts paid under the Will: Quzre, If Equity will relieve only be 
in ſuch Caſe, ſince the Teſtator himſelf could not avoid ſuch a volun- 2 Held 
tary Deed Vern. 132. pl. 118. Hill. 1682. Franklin v. Thornbury. by Leaſe 

from an Hoſe 
pital in Leiceſter for 3 Lives, a little before his Death, by a little Scrap of Paper at an Alebouſe, but 
under Hand and Seal, ſettled this Term to the Plaintiffs his Couſins to pay his Debts, and gave them the Sur- 
plus. Afterwards being diſſatisfied with this Settlement, which he had delivered to a Creditor, he de- 
viſed this Term, by Will in Writing, to his Half-Brother, ſubje# to Payment of his Debts. The Queſtion 
was, Whether the Deed or Will thould prevail, Lord Chancellor held, That there was no Colour for 
ſetting the Deed aſide to make way for the Will; That if a Man will improvidently bind himſelf u 
by a wr yy Deed, and not reſerve a Liberty to himſelf by a Power of Revocation, this Court will 
not looſe the Fetters he has put upon himſelf ; but he muſt lie down under his own Folly. For if you 
would relieve in ſuch a Caſe, you muſt conſequently eſtabliſh this Propoſition, viz. That a Man can 
make no voluntary Diſpoſition of his Eſtate, but only by his Will, which weeks be abſurd. Vern. 100. 
pl. 87. Mich. 1682 Villers v. Beaumont & al See Chan. Rep. 165. the Dutcheſs of 4 amil- 
ton v. the Counteſs of Diriton and Lord Cranborne, where a Deed or Grant, and Declaration of 
Intention, was held good againſt a Codicil of a Will, 1654. 


— 


J. The Plaintiff Allen, being a Servant to Defendant's Grandmother, 
married one of her Daughters, who brought him a Portion of 6004. with 
Part of which he purchaſed the Copybold Lands in Queſtion, which were 
ſurrendered to the Uſe of the Plaintiff and his Wite, and the Heirs of 
their 2 Bodies; the Remainder to himſelf in Fee. The Wife ſoon after 
died, without Iſſue; and the Plaintiff, with reſpect to her Memory, and in 
Kindneſs to the Defendant her Nephew, did, in a Fit of Sickneſs, volunta- 
rily ſurrender the Lands to the Uſe of himſelf for Life, with Remainder to 
the Defendant in Fee ; and the Defendant was admitted to the Remainder in 
Fee, and paid 5 l. Fine. The Plaintiff afterwards married again, and 
made a Settlement thereof, before his 24 Marriage, on his 24 Wife and her 
Iſſue. The Bill was to be relieved againſt the firit Surrender, as obtained 
by Surpriſe, and without Conſideration. The Cauſe was ar Iſſue, but 
no Surpriſe proved. Both the Plaintift and Defendant died, and the 2d 
Wite and her Son brought a Bill, in Nature of a Bill of Revivor; And 
it was inſiſted, that the firſt Surrender, being made in A.'s IIIneſs, it 
mult be intended by him not to bind in caſe he recovered ; and that this 
appears by his after ſettling it on his 2d Wife and Iſſue, who are to be 
taken as Purchaſors. But Lord Chancellor diſmiſs'd the Bill, no Fraud 
a" appearing in the Caſe. Vern. 365. pl. 358. Hill. 1685. Allen v. 

rme. 

8. A. made a voluntary Settlement of Lands, ſubjef to ſome Annuities Chanc. Prec 
in Truſt for his Grandſon and his Heirs. And ſome Years afterwards he 235 Pl. 197. 
made another voluntary Settlement of the ſame Eſtate to the Uſe of his eldeſt . 1 
Son for Life, and to his firſt and other Sons in Tail, Remainder over; and A Father, in 
by Will gave a conſiderable Eftate to his Grandſon, It was proved, that A. 1684. makes 
always kept the firſt Settlement in his Cuſtody, and never publiſhed it; but r 
it was found after his Death amongſt waſte Papers; and the Aſter- Deed hi ele 
was often mentioned by him; and he told the Tenants, that the eldeſt Son and his 
Son was to be their Landlord, after his Death. Yer the Bill was dif- Heirs, with- 
miſs'd, as to any Relief againſt the firſt Deed ; but decreed the Pay- Paal . 
ment of the Annuity and Arrears; and afterwards this Decree was pg... 


afirmed in Parliament. 2 Vern. 473. Hill. 1704. Clavering v. Cla- and after- 
vering. wards makes 
another Ser- 
tlement of the ſame Lands to his 2d Son for Life, with Remainder to his firſt and other Sons in Tail 
Male, and dies. After his Death the firſt Deed came to the Hands of his eldeſt Son's Heir, and the 
other to the Hands of the ſecond Son; who brought a Bill to ſet aſide the firſt. [Nothing is mentioned 
in the Report itſelf, as to any Order or Decree of the Court in this Caſe : But in the Margin it is added 
thus, viz.] Per Cur. Both Deeds being voluntary, the Proviſion for a younger Son is no ſuch Conſidera- 
tion as to induce the Court to ſer aſide the firſt Deed. And Abr. Equ. Caſes, 24. (C) pl. 6. has 
the S. C. as from a MS. accordingly. 
9. A. 


* 
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S. C. at the 9. But where A. made a voluntary Settlement on her Nephew B. and kept 
ſame in her own Poſſeſſion ; bur it was without any Power of Revocation, 
The Maſter and ſome time after the Nephew's Father, by Stealth, and without the Pri- 

held, that vity of A. get at this Settlement; and having an atteſted Copy thereot, put 

the Plaintiff yp the Deeds (there being 2 Parts) where they were betore placed by A. 

3 ce and A. burns theſe Deeds, and ſettles the Premiſſes on C. another Nephew. 

| yrs > B brought a Bill to eſtabliſh the firſt Settlement, which was diſmiſs'd 
ing under a With Colts. And after C. claiming under che Atter-Settlement, brought 
| voluntary a Bill to have the atteſted Copies delivered up, and it was decreed ac- 
Conveyance; cordingly, becauſe it was indirectly gained. 1 Vims:'s Rep. 577. pl. 168. 


for tharme Mich. 1719. Naldred v. Gilham. 


and Deſtroy- | 

ing the Deed was a Fraud, tho done by the Grantor herſelf, and tho' the Defendarit was not aiding 
nor abetting to it; and that a Volunteer ſhall be aided in a Court of Equity againſt a Fraud. And de- 
creed, that the Plaintiff be quiered in the Poſſeſſion, and the Title Deeds delivered to him. MS 
Rep. | 


— 


* 


* 


* 
+=. 


2 1 — 
f . * * ve F- ' Zo . > r 3 a 2 . 1 
2 1 A IE — Y- « dV * r . it Fe: Nr I 
, $* \ id off * . 2 x By + m6 LS e 
r . 3 . e n 2. AA ton 2 


10. B. and C. two Brothers. Lands are conveyed to C. and his Heirs, in 
Truft for F. F. a Stranger, for his Life ; Remainder to B. in Tail; Remain- 
der to C. in Fee, During the Lite ot J. S. (the Tenant for Life) C. in 
Conſideration of 5 s. conveys the Rederſion to B. and his Heirs in Fee. B. 
ſuppoling he had an abſolute Fee in him, deviſes the Lands to his Execu- 4 
tors, to be ſold for Payment of Debts and Legacies ; and makes his Brothey * 
C. and another Perſon Executors, and dies without Iſſue. C. bargains and MA 
ſells the Lands to the Defendant Arnold, who had Notice of all theſe 0 1 
actions &c. The Queſtion was, It the Defendant, being a Purchaſer for | 


| a valuable Conſideration, ſhall avoid the Conveyance from C. to B. ot 
ll the Reverſion in Fee, (being voluntary) it being, at the Time of the 
Conveyance, a dry Reverſion in Fee Expectant upon an Eſtate Tail, and 
ot no Conſideration in the Eye of the Law. Cowper C. was of Opinion, 
That the Conveyance of the Reverſion in Fee, from C. to B. cannot be avoided 
| as fraudulent by a ſubſequent Purchaſer ; becauſe, at the Time of the Con- 
| veyance, it was of no Value, being barrable by the Tenant in Tail by 
a Recovery, with Conſent of the Tenant for Lite; yet he granted a 
Trial at Law, upon the Importuniry of Counſel, MS. Rep. Trin. 2 
Geo. in Canc. Buckley v. Arnold. 
| | 11. A Surrender was made to a Feme Covert of Copyhold Lands, with 
a Power reſerved to her to ſurrender it to ſuch Uſes as ſhe, by Writing or laſt 
Will, in the Preſence of 3 Witneſſes, ſhould direct or appoint. She made a 
| Will, in Purſuance of her Power, executed in Preſence of 3 Witneſſes, 
and gave it to her Daughter and Heir. Atrerwards the made a Surren- 
der, together with her Husband, to the Uſe of the Husband and his 
Heirs. Bur this was made in the Preſence of 2 Witneſſes only, who 
ſubſcribed their Names as Witneſſes. But the Deputy-Steward, who 
took the Surrender, had ſer his Name to it. On a Bill by the Husband, 
alter the Wife's Death, ro eſtabliſh this Surrender, who would have the 
Steward to be conſidered as a 3d Witneſs, the Daughter, the Defendant, 
leaded a Title by the Will, and alſo demurr'd, for that the Plaintiffs 
| Title, it any, was only at Law, and he might bring Ejectment. Lord 
| Chancellor ſeemed to think the Plea good, as a Plea of the Detendant's 
Title; and the Demurrer good likewiſe, as a Demurrer to the Plain- 
: tiff's Title. But at laſt he over-ruled the Plea, and allowed the De- 
murrer. Abr. Equ, Caſes, 42. Trin. 1728. Cotter v. Layer. 


(D) en 
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2 th. 


(D) Set aſſde in Favour of Purchaſors or Creditors. 


= HE Plaintiff bowght e Manors of T. B. deceaſed, who ( before 
the Plaintiff 's Purchaſe) had convey'd the ſame by Fine and Reco- 
very to the Defendant, and his Heirs Male; which being done without 
Confideration, was adjudged and decreed to the Plaintitft; Toth. 257. 
cites Standen v. Bullock, 38 Eliz. Ii. A. fo. 713. and 42 Eliz. Ii. B. fo. 
299. 
4 The Father makes a voluntary Conveyance in Tail of Lands, reſerving 
an Eſtate for Life, and atter ſells the Wood's _ the Lands 7o 4 Stranger, 
Decreed that the Vendees of the Woods ſhall have the Woods, notwith- 
ſtanding the Conveyance of the Lands. Toth. 258. cites 25 Jan. 9 Jac. 
Curſon v. Blackhall. | 
3. A Man conveys Land, for Preferment of his Children. 'This ſhall 
be good againſt a Purchaſer, it he was not in Debt at the Time of the firit 
Conveyance to the Children: Bur it he was in Debt at that Time, it is 
then otherwiſe. D. 294. b. Marg. pl. 8. cites Paſch. 11 Jac. C. B. Hol- 
crott's Cale. 
A. made a Conveyance to [ Truſtees for] his Son; and afterwards 
articled to ſell the Lands to B. who had tender'd the Purchaſe-Money ; 
and brought his Bill to be relieved. The Court, with Aſliſtance of the 
Judges, declared the Conveyance fraudulent; and that it was juſt that 
the Son ſhould be in the ſame Caſe as his Father, had he never made the 
Conveyance: And Decreed the Articles to le performed; but nat to im- 
peach the voluntary Conveyance, as between A. and his Sen; tor any Ad- 
vancement, or any other Thing thereby ſettled on the Son, other than 
making good the ſaid Articles ; but the Truſtees to be paid their Debts 
and Engagements out of the Purchaſe Money, Chan. Rep. 146. 16 Car. ' 
1. Leach v. Dean. 
5. T. fold to C. an Eſtate which he claimed as Heir to his Father by 
Virtue of a Marriage Settlement upon the Marriage of his Father with 
his Mother in Law M. being the Lands of the ſaid M.—B. as Heir under 
that Sertlement, brought a Bill ro diſcover the Title of T. and C. and 
alſo to compel the ſurviving Truſtee in a former Settlement in the Fa- 
mily, to convey to B. as Heir under the Settlement. Cowper C. de- 
clared he would not decree the Truſtee to convey the legal Eſtate to 
the Ceſty que Truſt, ro compel him to ſuffer the Ceſty que Truſt to 
bring an Eje&ment in his Name againſt C. becauſe he was a Purchaſor 
without Notice of this former Settlement, and Ceſty que Truſt was a 
Voluntier; and ſaid it was a conſtant Rule in Equity, never to aid an 
Perſon who claims by a voluntary Settlement, againſt a Fair Parchafer 
without Notice: As in Caſe of a Diſſeiſor [as it now appear'd that it 
was] who conveys away the Lands upon a valuable Conſideration, this 
Court will not compel the 'Truſtee to convey the legal Eſtate to Ceſty 
ue Truſt, ro enable him to recover the Poſſeſſion at Law againſt the 
urchaſor, but the Truſtee may do it himſelf if he think fit; but this 
Court will not compel him to it. Tho? *. o. Jekill and Mr. Vernon 
inſiſted ſtrongly for it, and ſaid the Poſſeſſion of the Truſtee was the 
Poſſeſſion of the Ceſty que Truſt, and that it was a Breach of Truſt in 
the Truſtee not to convey at any Time to Ceſty que Truſt upon Re- 
queſt. But in this Caſe Ld. C. decreed that T. ſhould account for the Pro- 
Fits of the Eſtate from his Entry to the Time of the Conveyance to C. for he 
was a Diſſeiſor, tho“ T. had 2 VerdiQts for him in Eje&menr ; but this 
old Settlement was diſcover'd after thoſe Trials. MS. Rep. Paſch. 1 
Geo. Canc. Turner v. Buck & al. & e contra. 
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6. A. being indebted to 2 ſeveral Perſons by Bond, and ſeiſed of Fee- 
Farm Rents charged with an Annuity for Lite of M. for natural Love to H. 
his younger Son conveyed the ſame to B. and C. in Truſt, after the Death 
ot M. to ſell, and with the Money to buy a Place for the ſaid my his Life, 
and i H. died before any Sale, in Truſt for himſelf and his Heirs. Alter 
this Settlement A. becomes indebted to others on Bond, and died not leaving 
Aſſets for Creditors. Mr. Vernon had given his Opinion, That if there 
had been no Bond-Creditors at the Time of the Conveyance, it might 
have created a Doubr, whether it had been done to deteat Bond-Credi- 
tors; but there being Debts then owing by Bond, he thought it would 
be void even againſt Bohd-Debrs contracted after, or that if it were 
otherwiſe, it would come to the ſame thing, ſince the Eſtate in Que- 
{tion is not ſufficient to anſwer the Bond-Debts, prior to the Convey- 
ance ; and if neceſſary, the later Bond-Creditors would be admitted ro 
{tand in the Place of the Prior Bond-Creditors, and the Aſſets ſo mar- 
ſhalled, that all might receive a Satisfaction as far as the Aſſets will ex- 
tend. And agreeable to this Opinion 22 Feb. 1716, the Court decreed, 
that the Fee-Farm Rents would be ſold for the Benefit of the Bond- 
Creditors, and that the Truſtees ſhould all join in any Conveyance to 
be made for that Purpoſe. Comyns's Rep. 255, 256. pl. 141. Hill. 
3 Geo. 1. in Scacc. James St. Amand v. Counteſs Dowager of Jerſey. 
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18 Jac. Grant v. Edes. 


| 

| (E) Voluntary Conveyances. Set afide (uot as frandr- 

If 

lent) but for other Reaſons. 

[1 a In ſuch Caſe 1. Voluntary Conveyance of a Leaſe for Years in Truft for his Wife 

ji | the _— and Children was decreed at his own Suit to be broke in upon 

| 5 on Account of his Neceſſities and Debts, and the Truſtee to join in the 

1 convey. Sale, and the Reſt to be ſecured to the Children. Per Ld. Coventry. 

ray Kg N. Ch. R. 35. [ ſeems to be about 11 Car. 1.] Jones v. Baugh. 
My CICS III. 


2. A voluntary Conveyance made &y one of a weak Uunderſtanding, to 

a Couſin German, was fer alide at the Suit of one in the ſame Degree of 

Kindred, tho* no Proof was of Lunacy. She eould read and write, and 

2 a Child to read. 2 Ch. Caſes, 103. Paſch. 34 Car. 2. White v. 
mall. 


; 55 (F) Poſtponed. 


I. Voluntary Conveyance made for a Proviſfon for younger Children, 

muſt. give Way to ſubſequent Fudgments for Conſidera- 
tions, and to a Mortgage; but after the ie and Jad ents ſatiſ- 
fied with Intereſt, the Reſt of the Money raiſed by Sale of the ſaid Eſ- 
tate, ought to ſtand ſecured for the Benefit of the Children, and be 
raiſed by Sale of another Eſtate, which was ſettled as a Collateral Security 
on the Mortgage to make good againſt the Children, becauſe of the ſaid 
voluntary Conveyance, and by Rents and Profits in the mean Time 
precedent to other Creditors not on Fudgment, and afterwards the Creditors 
to come in. 2 Ch. R. 262. 34 Car. 2. Girling v. Lowther. 
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Voluntary Conveyances. 23 


2. A. having no Land, covenants or enters into Bond to ſettle 100 /. 
Year in Land, or an Annuity but of Land of like Value on B. and ter 
purchaſes Land of greater Value. A. deviſes part of the Land to C. and dies 
without making ſuch ſettlement. The Land voluntarily deviſed to C. 
rogether with the other Lands not deviſed, but which deſcended ro A.'s 
Heir, ſhall be both liable ro the Annuity ; bur after the Annuity fatis- 
fied, C. ſhall be reimburſed out of the deſcended Lands. 2 Vern. 9). pl. 
go. Paſch. 1689. Tooke v. Haſtings. 


, 


—ů —— 


(G) Favoured or Relieved. How far, and againſt 
whom. 


1. NXT HERE there are 2 voluntary Conveyances executed, Chan- In ſuch Caſes 
cery will not relieve the latter againſt the former; but dif- he that has 


miſled the Plaintiff's Bill. Chan. Rep. 173. 1658. Goodwin v. Good. TH fate by 


win. hold it. Per 

Treby Ch. J. 
2 Chan, Rep. 432. 4W.& M. in the Caſe of Ld. Mountague v. the Earl of Bath S. P. Ibid 435. in 
S. C. by Holt Ch J. Where there are 2 voluntary Deeds, the firſt ſhall take place, unle/s the 
laſt be for Payment of Debts. Toth. 116. Hill. 5 Car. Darcie v. Allerton. 


2. Baron and Feme ſeiſed of Land in Fee in Fure Uxoris levy a Fine, 
and declare the Uſes to the Baron and Feme &c. Remainder in Fee to 
the Husband. The Husband by Will deviſes the Land to J. S. who 
by Bill prays Diſcovery of the Deed and to have the Uſe of ir. The Heir 
at Law inſiſts that the Fine was unduly gained, and the Deed was 
without Conlideration, and denies the having it. And ſo the Court 
would not relieve, but leſt the Plaintiff wholly to Law to help him- 
ſelf as he could. 2 Ch. Caſes, 133. Hill. 34 & 35 Car. 2. Anon. 


r — 


(H) Supported or made Good. By Matter Ex poſt s«(D)gl 5; 
Facto. In what Caſes, 


1. PO N an Afignment of a Mortgage made by Kendall 1659, and 
and after by divers mean Aſſignments veſted in Newport, Exe- 
cutor of Secretary Coventry. It was objected firſt, That it does not ap- 
pear that any Money was paid upon the original Mortgage, and therefore it 
was fraudulent, and it being fraudulent in the Creation, tho' Secretary 
Coventry paid a valuable Conſideration, yet this will not purge the 
Fraud and make it good againſt the Defendant, who was a Purchaſor 
bona fide, and for a valuable Conſideration ; ſed non allocatur ; for Holt 
Ch. J. ſaid, The firſt Mortgage was goud between the Parties, and bein 
ſo, when the firſt Mortgagee aſſigns for a valuable Conſideration, this 
is all one as if the firſt 4 had been upon a valuable Conſidera- 
tion; for now the ſecond Mortgagee ſtands in his Place, and therefore is 
within the Proviſo of the Stat. of 27 Elia. cap. 4. that no Mortgage bona 
fide, and upon good Conſideration ſhall be impeached by Force of this 
Act; but ſhall ſtand in ſuch Force as before the Act made. Skin. 423. 
Paſch, 6 W. & M. in B. R. Andrew Newporr's Caſe. 
2. K 
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24 Voluntary Conveyances. 


S.P.Sid 133 2. A Settlement voluntary at firſt may become good by Matter Ex poſt 


Paſch.15Car. F,20, as where a Father going. Preſident to the Bay of Bengal, does 
L , before his Voyage convey Land for raiſing a Portion for his Daughter, 


Langham — and A. atterwards marries her in Confidence ot this Settlement. Ch. 
As A. injeefſs Prec. 377. 380. Paſch. 1714. * E. Ind. Company v. Clavel. 

B. by Govin 1 8 8 | 7 

SY B. inferfs C. uhon caluable Conſideration, and then A. enters and enfecff's D. pon valuable Con- 
ſideration, ſhall retain the Land againſt D. For tho” the Eſtate of B. was in 1cs Creation Covinous, and 
40 voidable yet when B infeoffed C. upon valuable Conſideration, ſhall be preferred to D. Apreed 
per Cur, and faid it was adjudged lately in B. K. Sid. 134. Paich. 15 Car. 2. B. R. Prodgers v. Lang ham. 

* Gilb. Equ. R. 37. S. C in the ſame Words. 


3. S. having ſeveral young Children, and being much in Debr, con- 
eyed part of his Lands in Truft for the Payment of his Debts, and by ano- 
ther Pied conveyed other Part to Truſtees for the Maintenance of his Chil- 
dren. This laſt Conveyance being voluntary, was declared void as to 
Creditors, and ſtill liable to their Demands as betore ; bur it was good 
againſt S. himſelt, and ſhould bind him; and therefore it his Creditors 
iLould fall upon thoſe Lands for a Satistaction of their Debts, and rhere- 
by trip the Children of their Maintenance, the Children thould haye 
a Recompence out of the Reſidue of the Eſtate which S. had reſerved 
to himfelt tor his own Maintenance ; for tho* the Conveyance was vo- 
Juntary in the Father, yet he is bound by Nature to provide for his 
Children; and it is a fort of a Debt. Per Ld. C. Cowper. MS. 
Rep. Mich. 4 Geo. Canc. Sneed & al". v. Lord and Lady Culpeper, 
& e contra. 

4. Ihe Father covenants with his younger ſon in Con/ideration of Na- 
tural AﬀetFioa, and for Advancement in Marriage &c. to leave a Moiety of 
his Perſonal Eftate to him by his Will; the father has ſeveral other 
Children; atterwards the ſaid Father, on a then intended Marriage, 
ſettles part of his Real Eftate on his ſaid Son and N. and the Iſſue of that 
Marriage, and atterwards the Son releaſes to the Father all Covenants Ec. 
Per King C. the Covenant being in Prejudice of the Reſt of the Cove- 
nanter's Children, is not to be tavoured ; and as the Releaſe is volun- 
tary, ſo is the Covenant. For the ſubſequent Settlement is plainly the 
Conſideration of the Marriage; fo that the Queſtion is, Wbecher this 
Court will take away any Defence the Party has at Law againſt a voluntary 
Deed ; which Ld. Chancellor ſaid he would certainly do, had the Co- 
. | venant appear'd to be tor a good Conſideration. And fo diſmiſſed the Bill, 
| and ſent them to Law, and that after Judgment there, they might re- 
| | ſort back. Gibb. 105. Mich. 3 Geo. g. in Canc. Praund v. Turner. 
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(I) Supplied. In what Caſes De ect therein mall be 
applied. | e en 


2 Ch. R. 218. 1. H O' generally a Defect in a voluntary Conveyance ſhall * not 
8. 5 — be ſupplied in Equzty, yet it is otherwiſe if made tor a Provi- 
Ira - on and Maintenance for Children. Vern. 40. pl. 38. Paſch. 1682. Tom- 
Car. 2. Anon. ſon v. Atfield. 1 ” 
* S. P. Yet | eil . I 
where there has been a Covenant to and ſeiſed to the Uſe 'S a Relation, tho tis a voluntary Settlement. 
et this Court in the Ancient of Times always executed ſuch Uſes. Per Ld. Wright. 2 Vern 4-6. 
Mich. 1704. in Caſe of Clavering v. Clavering, cites Lady Hudſon's Caſe. — A firmed in the Huuy's 
of Lords. Wt 3. $2 an. | 


2. 'The 


— 


Voucher. | 25 '4 


2. The Court of Chancery will never help a Defective Conveyance 
without Conſideration ; As it a Man voluntarily makes a Conveyance to 
another of his Eſtate, and it proves defective; ſecus if it be for Money, 
Marriage, Fointure &c. and whereas it was affirmed at the Bar that Equi- 
ty would compel an Execution of a Truſt declared expreſsly without Conſi- 
deration. The Kd. Keeper anſwered, that he did not think fo truly. 
12 Mod. 603. Mich. 13. W. 3. Anon. 

3. One Fointenant of a Church Leaſe being taken ſick in a Journey, to ſever 
the Fointure, and provide for his Wife, ſends for the School-Maſter of the 
Town (who was the only Perſon he could ger ro come at him) and ac- 
quainred him with his Intentions, and deſired him to prepare an Inſtru- 
ment for that Purpoſe. The Schoolmaſter drew a kind of Deed of Gift of 
the Leaſe from the Sick Man zo his Wife, which he executed, an4 died. 
And this being to the Wife, and void in Law, ſhe would have made it 
good here; but was diſmiſſed, being voluntary, and without Conſide- 
ration. Chan. Prec. 124. pl. 108. Mich. 1700. Moyſe v. Gyles. 


For more of ua ap Conveyance in General, ſee Creditors, 
Faits, Fraud, Grant, Ules, and other proper Titles. 


Voucher. F 7 


There is no 
(A) Varranty perſonal. Eu. 
(4) yp . 

Diviſion. 


Obli 
In this Cale, in an Action upon this ]Irointſe, it is a good Allign⸗ 


t he ought to pay the without any Reference to A. ich. 7 

ar. B. R. between Mic hael and Carden adjudged, this being mov d 
in Arreſt of Judgment. | 

2. Upon a Communication between A. and B. touching a Marriage to Cro C. 202. 
be had between A. and one C. a Feme ſole, and upon this B. affirms to pl 5. Mich. 
A. that C. had a Portion of 6001. for her Preferment in Marriage, A R. 
Viro qui maritum ſuum fore contigerit tribuendam & acquirendam ; Kjins:o. 
whereupon, in Conſideration that A. at the Requeſt of B. would s. C 4. 
marry with C. and other Conſideration there expreſs'd alſo, B. pro- judged ac- 


| P 
mis'd that he firmam facerer, Angltce, would make good to the ſaid rdingl.— 
N A. the 


—— — — 
— s 


26 


Voucher. 


NY pl. A. the ſaid 600 1. in Maritagio cum prædicta C. Jn Action upon this 
„8e. 
curdingly. 


The Letter 
in Roll to 
this Diviſion 


is (A) 


Fol. 739. 
See (M) 


LY. 


Writ of Error. 


]romile, it is a good Aſſignment ot the Breach that he married with 
C. and pet the ſaid B. pra dictas 600 l. vel aliquam inde partem præ 
fato A. huc uſque mine ſolvit nec aliguo modo firmam fecit, An- 
glice, hath made good Sectindum promiſſionem przdictain ; for if the = 
had ſo much for her Portion, then B. has made it good; and ik 
the had not, then he himſelk ought to pay it. P. / Car. B. R. be- 
tween Prunchard and King ſtene adjudged per Curiam, it being moved 
in Arreſt of Judgment; The which Jntratur Tr. 6 Car. Rot, And 
this Indgment was after affirm'd in the Exchequer Chamber in 

3. In Treſpaſs the Defendant intitled himſelf to a Leaſe for 60 Nearg, 
and pleaded a Confirmation with Warranty of the Plaintiff ; Judgment &c. 
Per Brudnell and Fineux Ch. J. Ir is no Bar, but he fall plead it by way 
of Covenant; tor by this Warranty he cannot vouch, becaule it is not 

but] perſonal ; but in Writ of Ward he may vouch, but here he is put 
to Writ ot Covenant, as in Waſte: Bur per 'Tremail J. it is a good Bar; 
which ſeems to be Law, that a Perſonal Warranty thall be a good Bar in 
an Aftion perſonal. Br. Treſpaſs, pl. 215. cites 21 H. J. 32. 

4. It a Man gives Lands in Fee with Warranty, and binds certain Lands 
ſpecially to Warranty, the Perſon of the Feoffor is hereby bound, and not 
the 8 unleſs he hath it at the Time of the Voucher. Co. Litt. 
102. b. 


(A. 2) Warranty in Law. In what Cafes the Law will 
create a Warranty. 


1. IF a Feme be endow'd in Chancery of the 3d Part of the Land 
of her Baron whereof he was ſeiſed in Fee, this creates 

a Warranty berween her and the Heir, in reſpect of two Parts which 
the Heir has, cho he has not the Reverſion of the 3d Part. 17 E. 3. 8. 
a, b. Time of E. 1. 69. b. 

2. So ſhall it be upon any Dowment. 17 E. 3. 65. b. Time of E. 
1. 66. b. 69. b. admitted by Iſſue. ; Contra 29 E, 3. 41. b. , 

3. If two exchange together, this creates a Warranty between 
them of the Land which each of them gives to the other. 22 E. 3. 
3. 45 Al. 6. Admitted and adjudged. 


J P. And that it is good Cauſe of Voucher. But where the Exchange does not take Effe# in forma 
Juris, it is no Warranty. Br. Garranties, pl. 12. cites 45 E. 3. 20. | 


Exchange is a Warranty in Law, which is as ffrong as Warranty in Deed. Br. Gar ranties, pl. 39. 


Cites 14 


i: | 


4, 18 E. 1. Liber Parliamentorum, it is there ſald for the Rea- 
fon of a Judgment, Quod Excambium naturaliter vult in ſe War- 
rantlam. 


(B) Warranty 


—_—— a... 


Voucher. 


. e york 
nes in Law 

1. IFa Yan grants a Ward to another, this ſhall create a Warranty zj* creates 
in Law of the Ward. 21 E. 3. 11. 22 E. 3. 6. 30 E. 3.6. b. Worn Ya 
Adjudged 14. Dubitatur 29 E. 3. 48. b. blech 
ar- 


ranties in Law, becauſe in Judgment of Law they amount to a Warranty without this Verb Warran- 
tizo. Co. Litt. 384. a. 


(B) Warranty“ in Law granted. By what JYords. 
\ 


2. Warranty by Dedi & Cuceſſi does not hold Place but between the If a Man 
Feoffor and the Feoffee, by fome ; Quere inde. Br. Garranties, pl. 8 1. Fires Lands 


cites 6 E. 2. and Fitzh. Voucher 258. by Deed pos 


i theſe Words, 
Dedi, conceſſi, &c. now he is bound to warrant the Lands to the Feoffee, by thoſe Words, And if the 


Feottee be impleaded, he ſhall have a Writ of Warrantia Chartæ againft the Feoffor, by theſe Words, 
Dedi, conceſſi, &c. but not againſt his Heir; for the Heir ſhall not be bounden unto a Warranty made 
by his Father, wnleſs he bind him and his Heirs to Warranty, by _—_ Words in the Deed; as to ſay, 
Ego & her:d* mei omnia predict” terras &c. warrantizabimus &c. F. N. B. 134. (H) 


3. Warranty was by theſe Words, Ego & Heredes mei acquictabimus & 
defendemus, and did not ſay Quis, nec cui warrantizabunt ; and yet well 
Per Cur. Br. Voucher, pl. 8 1. cites 6 E. 2. and Firzh. Voucher 258. 

4. And likewiſe there was a Clauſe of Warranty made, Er ego & Hæ- 
redes mei Tenementa pred warrantigabimus; and did not ſay Cui illa 
garr'. And yet well Per Cur. Br. Voucher, pl. 8 1. cites 12 E. 2. Fitz. 

oucher 262. 

5. In Præcipe quod reddat, if two make Warranty by Dedi, and the The beſt 
one dies, the other Who furvives, who is vouch'd, hall be bound to the Mar- Dn On 
ranty, and ſhall render in Value only; tor the Heir of the other who is —— . 
dead ſhall not be bound to the Warranty, nor to render in Value by this a Cmcey;, 
Word Dedi, by the Statute of Bigamis, unleſs Rent or Service be reſerved. is good War- 


Br. Recovery, pl. 39. cites 39 E. 3. 26. l 
Biganiis, which mentions in the End Ratione proprii feodi. But contra of * Conceſi only, vere ; for 
Racetord contra. Br, Garranties, pl. $5. cites 11 H. 4. 41. Dedi is a Warranty in Law to the 


Feotfee and his Heirs during the Life of the Feoffor. Co. Litt. 384. a. Hut upon an Exchange and 
Homage Anceſtrel, the Warranty extends veciprocally to the Heirs, and againſt the Heirs of both Parties. Co. 
Litt. 384. a. b. And before the Statute of Duia emptores terrarum, if a Man had given Lands by 
this Word Dedi, to have and to hold to him and his Heirs, of the Donor and his Heirs by certain Ser- 
vices, then not only the Donor, but his Heirs alſo, had been bound ro Warranty. Bur if betore that 
Statute a Man had given Lands by this Word Dedi to a Man and his Heirs for ever, to hold of the 
Chief Lord, there the Feoffor had not been bound to Warran: y but during his Life, as at this Day he 
1s. Co. Litr. 384. a. ; 

* Conceſh in a Feoffment or Fine implies no Warranty. Co. Litt. 384. a. The Queſtion was, 


W bether Conceſſi did imply a Warranty in Caſe of a Freehold. Et adjornatur, to be argued. Freem. Rep. 
339. pl 421. Trin 1673. Browne v. Hony wood. 


6. Where a Man is bound upon Condition to warrant and defend Land Br. Condi- 
to W. S. the Warranty is where he is impleaded ; but the Defending is de: pl oe” 
to ſave the Party, that no Stranger enters upon him. Br. Garranties, © = 
pl. 60. cires 2 F. 4 us. © 

7. Neither Defendere nor Acquietare do create a Warranty, but War- 
rantizare only, Co. Litt. 384. a. (d) 


(B. 2) Expreſs 


EE OI r 


28 SI Voucher. 


(B. 2) Expreſs Warranty. 


8. P. For it [1] 2. F a Man makes a Grant in Fee cum Clauſula Warrantiæ, 


ought to have by ſuch Words no Warranty ſhall be created, 11 H, 
theſe Words, 6. 4 b | 


Duod ipſe & 
heredes ſui ? a 
WW arrantizabunt to the Donee & Fleredibus Cc. Br. Garranties, pl. 8 5. cites 11 H. 4. 41. 


$o of Grant of Rent, with Clauſe of Diſtreſs, he ſhall not diſtrain without more. Br. Garranties, pl. 
85. cites 11 H. 4. 41. 


There bez 2. 4 E. 1. cap. 6. In Deeds where is contain'd Dedi & Conceſſi tale Tene- 
8 mentum * without Homage, 

i5 « 7H . 
two Conſequents thereupon ; the firſt Branch is, that where Dedi is contain'd in a Deed (albeit there 
be no other Warranty) to hold of the Donor and his Heirs (as at the making of this AR, viz. in 4 Ed. 
1. a Man might have done) there the Feottor and his Heirs had bfen bound to ir 4 And this 
was the Common Law ; for where Dedi is accompanied with a perdurable Tenure of the "Feoffor and bis 
Heirs, there Dedi imports a perdurable Warranty for the Feoftor aud his Heirs, to the Feo ce and his 
Heirs ; and herewith agrees Glanvill. 2 Inſt. 275. cites Glanv. I 7. cap. 2. and Bracton, lib. 5. fol. 

88. b. 

8 And in thoſe Days regularly the Donee did held of the Donor, unleſs there were a ſpecial Limitation to 
the contrary. And when the Feottment was by this Word (Dedi) to hold of the Donor and his Heirs, 
then he and his Heirs are bound to Warranty. 2 Inſt. 275. 

* Sec Warrantia Chartæ (B) pl. 4. 


The _ Or without a Clauſe that contains Warranty, 
ing of theſe 
ords is, That Dedi doth import a Warranty in Law, albeit there be an expreſs Warranty in 
the Deed ; for if a Man makes a Feoffmenr by Dedi, and in the Deed doth warrant the Land againſt 
J. S. and his Heirs, yet Dedi is a general Warranty during the Lite of the Fecffor; and ſo was the 
tarute expound in both Points Hif 14 El. in C. B. which Lord Coke ſays he himſelf heard and ob- 
ſerv'd. Co Litt. 384. a. And if a Man makes a Leaſe for Life reſercing a Rent, and adds an ex- 
preſs Warranty, here the expreſs Warranty does not take away the Warranty in Law ; for he has Election 
to vouch by Force of either of them. Co. Litt. 384. a. S. P. 2 Inſt. 255. 


So it i e Aud to be holden of the Givers and their Heirs, by a certain Service, it is 
— P * agreed that the Givers and their Heirs ſhall be buunden to Warramty ; 

tick or In- 

corporate had by Deed, wherein Dedi was contain'd, infeoff d another to held of him and his Succeſſors, this 
had created a like Warranty, as in this Act is mntion'd. 2 lalt. 276. 


This 2d And where is contain d Dedi & Conceſſi Sc. to be holden of the Chief 
Branch 13, Lords of the Fee, or of other, and not of Feoffors or their Heirs, reſerving no 


oe —— Service without Homage, or without the foreſaid Clauſe, their Hers ſhall not be 


tained in the boden to Warranty, notwithſtanding * the Feoffor during his own Life, + by 
Deed, to Force of his own Giſt, ſhall be bound to warrant. | 

hold of the 

Chief Lord, and not of the Feoffor, there, altho' there were no other Warranty in the Deed, the Feoffor 
jhall be bound to Warranty during Life. But then Dedi binds none to Warranty, but him that made the 
Gift. 2 Inſt. 275. | | | 

And it is to be known that ſince the Statute 4 Quia emptores 18 E. 1. the Feoffee in Fee- ſimple doth 
hold of the Chief Lord; and therefore at this Day in that Caſe the Feoffor is andy bound to Warranty during 
his Life; but if a Man at this Day gives Lands in Tail by the Word Dedi, the Donor and his Heirs are 
bound to Warranty; and ſo it is of a Leaſe for Life, reſerving a Rent, tho" it be without Deed. 2 
Inft. 275. 

The Conſequent hereupon is, that albeit there be in this Caſe of the 2d Branch, an expreſs War- 
ranty, the Feoffee may take Advantage of the one or the other, as upon the firſt Branch has been ſaid. 
2 Inſt. 275. | 

* The Lomer of this Act extends only to the Feoffor upon a Feoffment made, but if Dedi doth enure 
by way of Releaſe or Confirmation, it imports a Warranty during the Life of him thar makes the Deed. 
So it is if a Reverſion expectant upen an Eſtate for Years, Life, or in Tail, be granted by this Word Dedi, and 
Attornment hag, here Dedi doth import a Warranty, tho' the State paſſes not by way of Feoffment. $0 
it is of a Rent, of an Idvceuſon, or the like. 2 Inſt. 276. 


ſons, and not in Warranty of Voucher; and therefore no Cauſe of Aid 


th ” RY * — 


Voucher f 


If a Man by Dedi lets Land for Life, by this the Leſſee ſhall vouch the Leſſor (tho' the Reverſion be gramt- 
ed ac tad yet the Laſſor is not properly Feoffator. 2 Inſt. 276. cites Bracton, li 5. 2 389. 48 E. 


2. 2. a. 14 H. 6. 25. fed 

” + Albeit in two Places before in this Act, Dedi & Conceſſi are coupled together, yet theſe Words 
R atione doni preprii do appropriate the Warranty to Dedi only; and agreeable ro this Expoſition in our 
Books, is the common and conſtant Opinion of, learned Men at this Day. 2 Inft. 276. S. P. Co, 


Litt. 384. a. (f) 


* -— be, — 
* 
„ 


— — 


"3. Land was given to a Man, his Heirs and Aſſigns; and the Deed 
will'd turther, And I the aforeſaid V. and my Heirs, will warrant all the 
aforeſaid Lands and Tenements againſt all Men in Form aforeſaid. Per Nor- 
ton, It is not expreſs'd ro whom the Warranty ſhall go; and therefore 
void. Bur per Hank. Ir ſhall have Relation to rhe Words of the Gift before 
to the Feottee, his Heirs and Aſſigns; and fo is the Form in a Fine, and 
ſo it is rul'd tempore E. 2. which all the Juſtices affirm'd that the War- 
ranty was good by the Manner. Br. Garranries, pl. 23. cites 14 H. 

13. 
hs 1 Warranty is a Covenant real annex d to Lands or Tenements, 
whereby a Man and his Heirs are bound to warrant the ſame; and either 
upon Voucher, or by Judgment in a Writ of Warrantia Chartæ to yield 
other Lands and Tenements (which in old Books is calPd in excambio) 
to the Value of thoſe that ſhall be evicted by a former Title, or elſe 
may be us'd by Way of Rebutter. Co. Litr. 365. a. 

5. Warranty in , Or an expreſs Warranty, 1s created only by this 
Word Warrantizo. Co. Litt. 384. a. 

6. A. releaſes with Warranty for him and his Heirs, to B. and his Heirs, Godb. 152, 
without ſaying Contra omnes Gentes. Agreed per Cur. that this is a gene- 1 
ral Warranty, and a Warrantia Chartæ lies upon ir. Noy 146. Ballard 5, oh 6 
v. Ballard, by C. by 


Name of 
Ballet v. Ballet; but there it is, that upon a Releaſe for one and his Heirs, to another and his Heirs 
with Warranty Contra omnes Gentes, a Writ of Warrantia Chartæ lies. 


7, Covenant was brought on the Word Grant in a Feoffment ; the De- 
tendant jdemurr'd. And per Curiam, 'This is no Warranty of a Free- 
hold, but only in Caſe of a Leaſe for Years ; and cited 5 Rep. Spen- 
cer's Caſe. And judgment for the Detendant. 3 Keb. 617. pl. 84. 
Hill. 27 & 28 Car. 2. B. R. Brown v. Hey wood. 


(B. 3) Warranty of Lands or Chattles. Good, and 
| evhat amounts to it. 


1. IF the King grants Land to me aud my Heirs, and that if I am evictea, 

or my Heirs, by Title, that he ſhall make in Value ot other Lands. 
Per Wich and Finch, this is no Warranty, but that the King ſhall make 
in Value if &c. which ſounds in Covenant, if it was between common Per- 


of the King in Lieu of Voucher, and yet the Aid was granted of the 
* And ſo it ſeems there to be good Cauſe to have in Value againſt 
the ing. Br. Recovery in Value, pl. 32. cites 39 E. 3. 12. | 

2. Warranty of a Chattle muſt be at the Time when the thing is ſold. Cro. J. 4. 
Per Windham J. Godb. 3 1. pl. 40. cites 5 H. J. 3 
v. Lo Cro. J. 630. in Caſe of Pope v. Lewin.—8. P. Per Holt Ch. J. Comb. 143. Mich. 1 
W. & M. B. R. Croſs v. Gardiner. 


1 3. Warranty 


20 Voucher. 


3. Warranty will not bind a Man in a thing which is apparent, as to 
warrant that a Horſe has both Eyes where he is apparently blind of one. 
Arg. Lev. 102. in Caſe of Ekins v. Treſham. 

i 


Ld. Raym. W here Seller has the Poſſeſſion of Goods, the bare affirming them to 
Rep. 593. be his makes a Warranty. Otherwiſe if out of Poſſefjon. 1 Salk. 210. 
* Trin. 12 W. 3. B. R. Medina v. Stoughton, | 
Cro. J. 196. F. But ſuch Affirmance makes no Warranty of Lands in any Caſe. 1 
Roſwell'v. Salk. 210. Medina v. Stoughton, 

4 an 


(B. 4) Warranty of Lands. Good or not. Com- 
mencing by Diſſeiſin. Aud why ſo called. 


t. II is called a Warranty that commences by Diſſeiſin, becauſe regu- 
| larly the Conveyance, whereunto the Warranty is annexed, works a 

Diſſeifu. Co. Litr. 366. b. | 
Ent ſee Paſch. 2. In Aſſiſe, it was ſound that a Man and his three Couſius purchaſed 
MILES J'- jointly in Fee, and the Anceftor alien d the Whole with Warranty, and died; 
__ "11 he. and 2 of the others died; and the fourth recovered the three Parts, quod 
uſtices ſaid, mirum! For the Warranty was collateral to one of them, as it ſeems, if 
hat if the any of them was Heir to him; and if all three were Heirs to ſuch An- 
Father be ceſtor, then all three ſhall be barred of their Parts, and his own Part 


l is gone by the Alienation. Br. Jointenants, pl. 26. cites 13 Aſſ. 6, 


and aliens all | ; * ; 
with Warranty, as to the Moiety, this Alienation is a Diſſeiſin, and the Son may enter; and ſo it ſeems 


that the firſt Warranty is commenced for three Parts by Diſſeiſin, and therefore no Bar to the three 
Parts. Br. Jointenants. pl. 26. 


3. If Guardian for Cauſe of Nurture aliens the Land of the Heir 
with Warranty, and dies, whoſe Heir the Demandant is, this is a War- 
ranty which commences by Diſſeiſin, and ſhall be avoided by Plea. Br. 
Garranties, pl. 78. cites 43 E. 3. 7. 

* Warranty 4. In Formedon the Tenant pleaded a Feoff ment of the Grandfather of the 
commencing T)emandant, whoſe Heir he is with Warranty, Judgment &c. The De- 
* 7 be Mandant ſaid, that the ſame Grandfather gave in Tail to his Father, and en- 
avoided; ferd upon him, and made the Feoffment with Warranty immediately; ſo 
but War- that the Warranty commenced by Diſſeiſin, Judgment &c. by which the 
ranty com- 'Tenant took other Iſſue; and fo lee that collareral Warranty, which 
Diſeiſn commences by * Difleilin, does not bind. Br. Formedon, pl. 16. cites 
_ Fo 49 E. 3. 6. 

in Feten Non on Fittherbert's Caſe. 

5. If A. diſſeiſe B. and enfeoffs C. with Warranty, and C. enfeoffs D. 
with Warranty, upon whom a Stranger entereth, in whoſe Poſſeſſion B. 
the Diſſeſee re/eaſeth bis Right, now all former Warranties are extin&t ; 
and albeit D. is impleaded, yet ſhall he not have Warrantia Chartæ, be- 
cauſe he is in of another Eſtate by Wrong. Weſt's Symb. S. 197. cites 
F. N. B. 135. (g) 21 H. 6. 41. 22 H. 6. 22 

6. If a Man diſſeiſes his Father, and makes a Feoffment without War- 
ranty, and the Father dies, the Heir cannot enter; and yet the Heir of the 
Heir may enter; but he who made the Feoffment cannot enter againſt his 
own Feoffment, tho Right deſcends by the Death of his Father, who 
was diſſeiſed; Per Priſot. Br. Entre Cong. pl. 47. cites 39 H. 6. 42. 

It was re- 7. Warranties commencing by Diſſeiſin have 4 Qualities; iſt, That 
— the Diſſeiſin is done immediately to the Heir that is to be bound; and yer * 
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Voucher. 31 
:# the Father be Tenant for Life, the Remainder to the Son in Fee: The vice, that 
ather, 7 Covin and Conſent, makes a Leaſe for Years, to the end that the — by way 
Leſſee ſhall make a Feoff ment in Fee to whom the Father fhall releaſe with — 1 
Warranty; and all is executed accordingly. The Father dies. This ranty; but 
Warranty ſhall not bind, albeit the Diſſeiſin was not done immediately it was not 
to the Son ; for the F eoffinent of the Leſſee is a Diſſeiſin to the Father, *Judg'd. 
who is Particeps Criminis. Co. Litr, 366. b. pe 5 Re 


, 7 
B. R. Firzherbert's Caſe. The ſame Caſe came in Queſtion again, Jo. 397. pl. 3. Mich. 12 Car. 
B. R. in Caſe of IA v. Leech; and it was reſolved by — * a the Caſe of f 
Rep. 79. b. was good Law; and that the Warrant ſhall not bind the Remainder in Tail, [as the Re- 
mainder was in that Caſe] becauſe it wasquaſh'd by Diſſeiſin, and Covin between the Parties.—Cro. C. 
483. pl. 7. Fitzherbert v. Fitzherbert & al”. S. Q. ſtares it, that the Father was Tenant for Life, Re- 
mainder to his Brother for Life, Remainder in Tail to the Son ; and that they both made a Leaſe for - 
Years to the Purpoſe mentioned; and that they, at diſtant Times, releaſed to the Leſſee's Feoffee with 
Warranty; and held, that they were all as one Act grounded upon this Fraud, and ſhall not bind him 
in Remainder. — Mo. 469. pl. 674. Mich. 39 & 40 Eliz Garraway v. Braybridge, S. P. and the 
Court inclined accordingly, and miſliked the Practice; but the Caſe was ended by Compoſition, 

Fo it is if one Brether makes a Gift in Tail to another, and the Uncle diſſeiſes the Donee, and infecffs another 
with Warranty, the Uncle dies, and the Warranty deſcends upon the Donor, and then the ce dies 
ithout Iſſue, albeit the Diſſeiſin was done to the Donee, and not to the onor, yet the Warranty 
Hall not bind. Co. Litt. 366. b. 367. a, 5 Rep. $0. cites 31 E. z. Warranty 105 


8. The ad is, That the Warranty and Diſſeifin are imm and ſemel, both -s P. Rep, 
at one and the ſame time; and yet if a Man commit a Diſſeiin, of Intent 79. b. in 
to make the Feoffment in Fee with Warranty, albeit he make the Feoffment Fitzhtr⸗ 
* many Tears aſter the Diſſei/in, notwithſtanding, becauſe the Warranty * o Tale, 
was done to that Intent and Purpoſe, the Law thall adjudge upon the 20 Years 
whole Matter, and by the Intent couple the Diſſeiſin and Warranty to- afcer. 
gether. Co, Litt. 367. a. 

9. The 3d is, That the Warranty commences by Diſſeiſin, by all theſe 
Examples, (if ir ſhould bind) it ſhould bind as a co/lateral Warranty, and 
therefore commencing by Diſſci/in ſhall net bind at all. Co. Litt. 367. a. 

10. The th is put tor an Example, and the rather for that it is moſt 

uſual and frequent, commences by Abatement or Intruſion, (that is, when 
the Abatement or Intruſion is made of Intent to make a Feoffment in Fee 
with Warranty) this ſhall not bind the right Heir, no more than a War- 
ranty that commences by Diſſeiſin, becauſe all do commence by Wrong. 
And /o it is if the Tenant dies without Heir, and an Anceſtor or the Lord 
enters before the Entry of the Lord, and makes a Feoffment in Fee with War- 
ranty, and dies, this Warranty ſhall not bind the Lord, becauſe it com- 
mences by Wrong, being in Nature of an Abatement. Et ſic de ſimili- 
bus. Co. Litt. 367. a. | 

11. The Father, the Son, and a zd Perſon, are Jointenants in Fee. The 
Father makes a Feoffment in Fee 1 Whole with Warranty, and dies. 

The Son dies. The 3d Perſon ſhall not only avoid the Feoffment tor 
his own Part, but alſo tor the Part of the Son; and he ſhall take Ad- 
vantage that the Warranty commenced by Diſſeiſin, tho* the Diſſeiſin 
was done to another, Co. Litt. 367. a. 


(B. 5) Warranty. Bound by it, Il ho. Heir &c, 


I. HE Heir ſhall never be bound by any expreſs Warranty, but where 4: if a Man 
the Anceſtor was bound by the ſame Warranty; for it the Anceſ- Takes a 

tor were not bound, it cannot deſcend upon the Heir, which is the Rea- — as 

ſon yielded by Littleton. Co. Litt. 386. a. binds bis 


— — 2 . . . H 
Warranty, this is void by the Warrant of this Maxim, as to the Heir, becauſe the Anceſtor himſ1f was 


not 


—_—y N 
* — —_ — 


32 Voucher. 


rot bound. Co. Litt. 386. a. So if a Man binds his Heirs to pay a Sum of Money, this is void. Co. 
Litt. 386. a. And of the other Side, if a Man bind himſelf to Warranty, and bind not his Heirs, 
they be not bound; for he muſt ſay, Ego & Heredes mei Warrantizabimus &c. And Fleta ſays, Nota 
quod Hæres non tenetur in Anglia ad debita Anteceſſoris reddenda, niſi per Anteceſſorem ad hoc fuerit 
obligatus, Præterquam debita regis tantum. A Fortiori in Caſe of Warranty, which is in the Realty. 


Co. Litr. 386. a. Ly 
x 

Ai if a Man 2. But a Warranty in Law may bind the Heir, altho' it never bound 1 

deviſe Lands the Anceſtor, and may be created by a laſt Will and Teſtament. C0. 

to a Man for fire 686. 2 WM 

Life, or in 380. à. 

Tail, re- 


ſerring a Rent, the Deviſee for Life, or in Tail, ſhall take Advantage of this Warranty in Law, altho' 
they be not named. Co. Litt. 386. a. 


3. The Warranty of the Predeceſſor ſhall not bind the Succeſſor. 2 
Inſt 155. 

4. Ku Grandfather, B. the Father, and C. the Grandſon, A. was 
Tenant for Life, Remainder to B. in Tail, Remainder over. A. and B. 
joined in a Feoffment of the 5th Part of the Lands 7o . MA. and his Heirs, 
with Warranty. B. died, and then A. died; and C. who was an Infant, A 
and the Iſſue in Tail, enter'd, and held this 5th Part, with the reſt of the 
Lands. The Queſtion was, Whether his Entry was lawful; and ad. 
judged that it was not; for whether this Feoffment was the Feoffment 
of the one or the other, viz. rhe Surrender of rhe 'Tenant for Lite to 
him in Remainder, and ſo the Feoffiment of him; yet ſince the War. MR 
ranty of B. deſcended on C. the Infant, it ſhall bind him; and he can never 
avoid it, unleſs his Entry was lawful, (i. e.) unleſs he had a Right to enter 
at the Time of the Warranty deſcended ; which he had not, becauſe the Mar- 
ranty was annexed to the Eſtate in Fee, which continued at the Time of the 
Death of the Father, and ſhall bind the ſaid C. the Iſſue. And. 286. pl. 
293. 34 Eliz. Minter v. Collins. 


IC Wide Rs; 2 


(B. 6) To awhat Eſtate, or on what Conveyance a War- 
ranty may be annexed or created, 


As a Man 1. Warranty may not only be annexed to Freeholds, or Inheri- 
CT wy rances Corporeal, which paſs by Livery, as Houſes and Lands, 


Rent &c, but alſo to Freeholds or Inheritances incorporeal which lie in Grant, as 
out of Land Advowſons ; and to Rents, Commons, Eftovers, and the like, which Iſſue 


5 ** in out of Lands or Tenements. And not only to Inheritances in Eſſe, 
Aer in 


Ee viz, bur alſo to Rents, Commons, Eſtovers &c. newly created. Co. Litt. 


Warranty; 366. a. 
for tho * 
can be no Title precedent to the Rent, yet there may be a Title precedent to the Land, out of which 
it iſſues before the Grant of the Rent, which Rent may be avoided by the Recovery of the Land, in 
12 * the Grantee may help himſelf by a Warrantia Chartæ upon the eſpecial Matter. Co. 
itt. 366. a. 
So a Warranty in Law may extend to a Rent c. newly created; and therefore if a Rent newly 
created be granted in Exchange fot an Acre of Land ; this Exchange is good ; and every exchange im- 


lies a 13 in Law. And ſo a Rent newly created may be granted for Oweliy of Partition. Co. 
itt. 366. a. | 


2. A Warranty extends not to any Leaſe, though ir be for many Thou- 
ſand Years, or to Eſtates of Tenant by Statute Staple, or Merchant, or 
Elegit, or any other Chattel, but only to Freehold or Inheritances. Co. 
Litt. 389. a. 
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3. It was ſaid, that a Warranty may be annexed to a Fine with Grant and *Paſch. 25E- 
Render. Carth. 141. and cites it as reſolved. * Cro. E. 15. Co. Ent. 579. a. liz. C. B. A- 
A Warranty cannot be annexed to a Copyhold Eftate; tor it is only Tres. 4 
an E/tate at Will, to which no Warranty can be annexed of Common Ten. 178.— 
Right, nor is any Eſtate leſs than a Freehold capable of ir. And a See Tir. Co- 
Surrenderee of a Copyhold comes in Eu le Pot by the Lord, and not En . (B. a) 


le Per by the Party. Treat. of Ten. 163. 


— 


n 


(B. 7) The Operation and Effect of a Warranty. 


1. ENANT in Tail of Rent purchaſed the Land in Fee, and made 

IT Feolf ment of the Land with Narranty, and this was pleaded in A- 
rowry againit the Iſſue in Tail, who avow'd for the Rent in Tail, and 
that Aſſets is deſcended. And per Kingſm. it the Land was charged at the 
Time of the Ferff ment with Warranty, the Feoflee ſhall hold it charged, 
and the Warranty ſhall not diſcharge it; tor he Warrants the Land as it 
is at the Time &c. and if it was diſcharged at the Time, tho it was not 
diſcharged in Right, as by Unity of Potteſſion of the Tenant in Tail of 
the Rent, or by Releaſe &c. tho' the Right remains, yet he may vouch 
of the Land diſcharged, and he who warrants, or his Heirs ſhall diſcharge 
it. Br. Garranties, pl. 40. cites 21 H. J. 9. 10. 

2. For it a Man makes Feoffment with Warranty of the Land charged 
with Rent Service, the Feoftee thall hold it charged, and the Feottor 
ſhall not diſcharge it by the Warranty; and contra where it was dif- 
charged at the Time of the Feoffment; quod nora Diverſitatem inde, 
Br. Garranties, pl. 40. cites 21 H. J. 9. 10. 

3. A Warranty thall never enlarge an Eftate, but may ftrengthen the S. P. per 


ſame. Per Williams J. Bulſt. 163. Trin. 9 Jac. in Caſe of Heywoood rn Ch. 
and Smith. J. Ibid. 
4. Nor ſhall it be of Force but ſo long as the Eſtate to which it is annex'd | 


has Continuance. Per Fleming Ch. J. Bull. 166. in Cafe of Heywood 
and Smith, cites Litt. S. 749. 

5. No Warranty extinguiſhes a Right, but only binds or bars it as «,, Nod 
lug as the Warranty continues in Force; for it the Warranty be releaſed, go, 91. pl. 


the ancient Right * revives, 2 Salk. 686. Paſch. 4 Annæ B. R. Smith 13. Trin; 
v. Tyndall. Hes — Ws | 


. — — — 
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(B. 8) Warranty. In what Caſes it ſhall zot attach. 


1. IF Tenant in Tail doth diſcontinue, and the Diſcontinnee is diſſeiſed, 

and Tenant in Tail releaſeth with Warranty tothe Diſſeiſor, the Diſ- 
ſeiſee entereth in the Lite oft Tenant in Tail, who atterwards dieth, 
the Warranty works nothing ; tor the Warranty deſcending atterwards, 
cannot attach upon the Poſſeſſion which was at the Time of the War- 
ranty made, which was by the Concluſion; which by the Death of Te- 
nant in Tail, is determined and removed by an Eign Title, viz. the En- 
2 Its 2 Le. 58. pl. 82. Mich. 30 Eliz. C. B. in Caſe of Ards v. 

mith. 

2, Tenant in Tail of Lands grants a Rent-Charge in Fee, and an An- 
ceſtor collateral releaſeth to the Grantee with Warranty and dieth, the Te- 
nant in Tail dieth; now the Iſſue is bound; but if Tenant in Tail dieth 
before him, who maketh the Releaſe, now the Rent is determined by the 
Death of Tenant in Tail, and then the Warranty cannot attach upon 
it. Arg. 2 Le. 58. pl. 82. in Caſe of Ards v. Smith. 

3. A. Tenant for Lite, Remainder to B. in Tail; A. leaſeth for Years, 
a Recovery is had again/t B. living A. the Recoverors enter and oult the 

K Leſſee 


Mm: Voucher. 


Leſſee for Years, the Son and Heir of B. releaſeth with Warranty to him 
to whom the Recoverors have aſſured the Lands; the Leſſee enters, B. 
gieth, the Releaſor dieth &c. It was holden that the Entry of the Leſſee, 
before that the Warranty had attached upon the Poſſeſſion which paſſed, 
had avoided the Warranty. Arg. 2 Le: 56, 57, 58. pl. 82. Ards v, 
Smith, als. Lincoln College Cale. 


(B. 9) To what Titks a Warranty ſhall not extend. 
I, O Warranty doth extend unto meer and naked Titles, as by 

Force ot a Condition with Clauſe of Re-entry, Exchange, Mort- 
main, conſent to the Raviſher, and the like, becauſe that tor theſe no Ac- 
tion doth lie; and it no Action can be brought, there can be neither 
Voucher, Writ of Warrantia Chartæ, nor Rebutter, and they continue 
in ſuch Plight and Effence, as they were by their Original Creation, 


and by no Ad can be diſplaced or diveſted out of their original Eſſence, and 
therefore cannot be bound by any Warranty. Co. Litt. 389. a. 


(C) Warranty. To what Eſtate it ſhall extend. It ſhall 
not extend more largely than the Eſtate. 


S. P. Co Litt. 1. Warranty ſhall not enlarge an Eſtate. 44 Af, 35. per 
. A Thorpe, | 
by Deed releaſes to his Leſſee for Life, and warrant the Land to the Leſſee and his Heirs ; yet this 


does not anlarge his Eſtate. 


S. P. Br. Gar- 2, Tf Leſſee for Lite be, the Remainder in Tail the Remainder to the 
ranties, pl. right Heirs of Leſſee, and Leſſee grants over his Eſtate to another and 


* — 2 his Heirs, and after releaſes to him in Fee with Warranty and dies 


E. z 1% and this deſcends upon him in Remainder in Tail ; pet this ſhall 
not bind him; tor the Warranty does not ertend but to the Eſtate 
whicy the Releſſee had at the Time of the Releaſe made. 44 All. 28. 
ged. 
8. P. Br. * Ita Releaſe be with Warranty to one, who has an Eſtate in Fee, 
Garranties, the Warranty ſhall extend to the Fee. 44 All. 28. 35. 
pl. 51. cites 4. Ik there be Letlee for Lite, the Remainder in Fee to another, 
ker Bain and an Anceſtor of him in Remainder releaſes to the Leſſee in Fee with 
Warranty, and dies, and this deſcends upon him m Rematnder, this 
Warranty ſhall not bind him; for it cannot enlarge the Eſtate of the 
Leſſee to * it ay ave, and therefore 1s determined by his 
+ + 35. . | x 

— E leaſes for Bears, or for Life, and after I releaſe 
to the Leſſee with Warranty in Fee, and then mp Anceſtor dies, by 

which the Reverſion deſcends to me, and then the Leſſee dies, 1 


* ſhall not bar me, becaule the Eſtate is determined, 15 

. 617, b. 

: 6. If a Man gives in Tail to Baron and Feme with Warranty, and they 

leaſe for Life, ſaving the Reverſion to them and tothe Heirs of the Feme, _ 
the 
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Voucher. 
the Tenant for Life is impleaded by one who is Heir to the Warranty, and 
makes Default after Default, and the Baron and Feme are received by this 
Reverſion in Fee, they may rebut by the Warranty of Tail; but it they 
vouch to deraign the Warranty, the Vouchee does not warrant but only 
the Eſtate Tail. Note the Diverſity. Br. Voucher, pl. 31. cites 45 E. 

18. | 
: n, A Warranty being a Covenant real Executory may extend to an Eftate As if a Man 
in futuro, having an Eſtate whereupon it may work in the Beginning. Life png 
Co. Litt. 378. a. Condition to 


| | | have Fee, 
and <varrants the Land in forma prædicta, and afterwards the Leſſee performs the Condition, whereby the 
Leſſee has Fee, the Warranty ſhall extend and increaſe according to the Eſtate. Co. Litt. 378. .o it 
is if Leſſor had died before the Performance of the Condition, the Warranty ſhall riſe and increaſe accord- 
ing to the Eſtate, and yet the Leſſor himſelf was never bound to the Warranty, but it has Relatios © 


from the firſt Livery. Litt. 378. a. | 


35 


8. But if a Man grants a Seigniory for Years, upon Condition to have Leaſe for 
Fee with a Warranty in forma prædicta, and after the Condition is per- —— 7 5 
form'd, this ſhall not extend to the Fee, becauſe the firſt Efate was but j, Fe, with 


for ears, which was not capable of a Warranty. Co. Litt. 378. a. b. Warranty, 

| the War- 
ranty ſhall go to the Fee increas d. Arg. Mo. 481. pl. 684 in Caſe of Loyd v. Wilkinſon, cites 32 
E. "4 F e pl. 30. and 31 E. 1. Fitzh. Voucher, pl. 285. 1 1 , 


9. And ſo it is, if a Man makes a Leaſe for Years, the Remainder in Fee, 
and warrants the Land in forma prædicta, he in the Remainder cannot take 
Benefit of the Warranty, becauſe he is not Party to the Deed; and imme- 
diately he cannot take, it he were Party to the Deed, becauſe he is 
nam d after the Habendum, and the Eſtate for Years is not capable of a 
Warranty. Co. Litt. 378. b. 

10. And ſo it is, if the Land be given zo A. and B. ſo Jong as they jointly 
together live, Remainder to the right Heirs of bim that dieth, and warrants 
the Land in forma preditia, A. dies, his Heir ſhall have the Warranty, and 
yet the Remainder veſted not during the Lite of A. for the Death of A. 
muſt precede the Remainder, and yet the Heir of A. has the Land by 
Deſcent. Co. Litt. 378. b. 

11. If Tenant in Fee-/imple, that hath a Warranty for Life, either by an 
expreſs Warranty, or by Dedi, be impleaded, and vouch, he Hall re- 
cover a Fee-/imple in Value, albeit his Warranty were but for Term of 
Life, becauſe the Warranty extended in that Cauſe to the whole Eftate of the 
Feoffee in Fee-/imple. Co. Litt. 387. a. 

12. It a Leaſe for Life be made to the Father, the Remainder to his next 
Heir, the Father is diſſeiſed, and releaſes with Warranty, and dies, this 
{ball bar the Heir, alcho* the Warranty doth fall, and the Remainder 
comes in Eſſe at one Time. Co, Litt, 388. b. (W) 9 

13. If there be Father and Son, and the Son hath Rent-ſervice, Suit to But if le 
a Mill, Rent-charge, Rent-ſeck, Common of Paſture, or other Profit that hath 
appreuder out of the Land of the Father, and the Father makes a Feoffment in — _ 
Fee with Warrant), and dies, this thall not bar the Son of the Rent, Com- Profit page 
mon, or other Profit apprender, quamvis clauſula ſpecialis Warrantiæ vel the Land in 
Acquietanciz in Chartis tenentium inſeratur, quia in tali caſu tranſit ter- 74il, 4/- 
Ta cum onere ; and he that is in Seiſin or Poſſeſſion need not to make 44, -: ug 
any Entry or Claim: And albeit the Son, after the Feoffment with War- yen þ — 
ranty, and before the Death of the Father, had been 1 eiſed, and ſo being makes a 
out of Paſſion the Warranty deſcended upon him, yet the Warranty ſhould Zeeffment of 
not bind him, becauſe at the Time of the Warranty made, the Son was in — | 
Poſfeſſion. Co. Lit. 388. b. | — pag 


| the Land to 
| the 
and his Heirs, 22 the Warranty doth extend to all things ifſuing out of the Land, that is 4 49 th 
warrant the Land in ſuch Plight and Manner as it was at in the Hands of the Fcotfor, at the Time of 
the 


- 
— — — ——— 5 


36 Voucher. 
the Feoffment with Warranty, and the 7 7 ſhall vouch as of Lands diſcharg'd of the Rem &c. at the 
Time of the Feoffment made. Co. Litt. 388. b. (y) 


14. H if my Collateral Anceſtor releaſes to my Tenant for Life, this ſhall 
not bind my Reverſion or Remainder, becauſe the Reverſion or Re- 

mainder continued in me. Co. Litt. 388. b. (y) 
The Re- 15. A. Tenant in Tail, Remainder to B. — A. made a Leaſe to 3 for their 
yore has a Lives, according to the Statute of 32 H. 8. with Warranty, and died 
2 without Iſſue, B. being his Brother and Heir, This Warranty ſhall not 
did „ir way. bind B. in Remainder ; for he cannot have the Rent reſerv'd, and then 
rant it for the Eſtate is determin'd, and the Warranty with the Eſtate, and ſhall 
him and his not bar him in Remainder. And Judgment tor the Plaintiff. Cro. E. 


Heirs, , boa. pl. 13. Hill. 40 Eliz. C. B. Keen v. Cope. 


reclicto he 
— it againſt him and his Heirs. And for this Reaſon alſo it was held, that it was a Warranty 
for his Life, and was determined by his Death. Ibid. 


16. A Warranty always follows the Eftate unto which it is annex d, and 
if the Eftate unto which the Warranty is annex'd be determin'd, the War- 
ranty alſo ſhall be gone and be determin'd, as appears by Littleton in his 
Chapter of Warranty, to. 16. 8. Pla. 138, 739. and 7herefore if a Leaſe for 
Life be made to one, with Warranty to him and his Heirs, if he be vouch'd 
by Reaſon of this Warranty, he ſhall only recover according to his Eſtate 
for Life; tor where the Eſtate is determin'd to which the Warranty is 
annex*d, if this Eſtate be determin'd, the- Warranty is gone, and at an 
End; Per Croke J. 2 Bulſt. 163. Trin. 9 Jac. Heywood v. Smith. 

17. When one makes a Gift in Tail with Warranty ſince the Statute, 

this Warranty, into whatſoever Hands it comes, cannot extend to bar 
the Reverſion in Fee; tor the Eſtate to which the Warranty extends, is 
determin'd by Death of the Tenant in Tail without Iſſue, and Feoffment 
or other Aët done by the Donee ſubſequent, ſhall not extend the War- 
ranty further than the Eſtate to which the Warranty at the Time of the 
Creation ot it was annex d. 10 Rep. 96. b. Mich. 10 Jac. B. R. in 
Seymour's Caſe. 


(C. 2) Warranty. Extent thereof, as to the Heirs. 
Gavelkind, Ec. 


Br. Garran- I. SSISE by 2 Brothers, The Tenant pleaded a Feoffment of their 

. * Father with Warranty againſt both ; and the Eldeft was compelled 

dates d. C to anſwer to the Deed; and the Aſſiſe was awarded againſt the youngeſt, be- 

cauſe it was pleaded againſt both, and the youngeſt is not Heir to the 

Warranty, for it was of Land in Gavelkind. And fo ſee, that the 

Feoff ment with Warranty of the Anceſtor of the Plaintiff is a Bar to him 

who is Heir to the Warranty ; but the Warranty is no Bar to the younge/t, 

and a Feoffment alone is no Bar in Aſſiſe. Br. Aſſiſe, pl. 22. cites 44 E. 

: 3. 16. : 

_ ng 76. 2, Every Warranty deſcends upon him that is the Heir to him that 

a. ſays this X 

* 4 Maxim made the Warranty, by the Common Law. Litt. S. 118. 

of the Common Law. Hob. 31. pl. 13. 10 Jac. in Caſe of Counden v. Clarke, ſays, Note that 

Warranties and Eſtoppels do always deſcend upon the right Heirs Roe, as being to ſimple Heirs. 

38 E. z. 22. If there be a Warrantor, who hath Lands in Garzelkind, the eldeſt Son ſhall be vouched 

alone; but the Tenant may alſo vouch the others for the Poſſeſſion ; and cites 32 E. [3] F. Voucher 

94. That the Heir general ſhall rake ſuch Advantage of ſuch Warranty, and no other, except he comes 

in as vouched for Poſſeſhon with the true Hcir.—A Warranty of Land in Borough Eneliſh, or G avel- 

kind, binds only the Heir at Common Law; Per Dyer. D. 343. b. pl. 55. Trin. 17 Elis. * 

ea 
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Voucher. 27 
Real deſcends only on the Heir at Common Law ; but Lien Perſonal binds all, as Heirs in Gavelkind 


&c. As if a Man oblige himſelf and his Heirs in an Obligation &c. Per Coke. Cro. J. 218. pl. 6. Hill, 
6 Jac. B. R. in Caſe of Game v. Symms. 


—ů—ů— 


(C. 3) Upon what Conveyance a Warranty may be Ses (r) 


created. 


1. IF a Leſſee for Nears, or Tenant by Elegit &c. or a Diſſefor inconti- 

nent, make a Feoff ment in Fee with Warranty, if the Feoffee be im- 
pleaded, he ſhall vouch the Feoffor, and aſter him his Heir alſo; be- 
cauſe this is a Covenant real, which binds him and his Heirs to recom- 
pence in Value, if they have Aſſets by Deſcent to recompence ; for there 
13 a Feoffment de Facto, and a Feoffment do furos and a Feoffinent de 
Fallo, made by them that have ſuch Intereſt or Poſſeſſion, as is aforeſaid, 
is good between the Parties, and againſt all Men, but only againſt him that 
hath a Right. Co. Litr. 367. a. 

2. Upon every Conveyance of Lands, Tenements, or Hereditaments, 
as upon Fine, Feoff ments, Gifts &c. Releaſes and Confirmations made to the 
Tenant of the Land, a Warranty may be made; albeit he that makes the 
Releaſe or Confirmation hath no Right to the Land H. Bur ſome do 
hold, that by Releaſe or Confirmation, where there is no Eſtate created 
or Tranſmutation of Poſſeſſion, a Warranty cannot be made to the Af: 
ſignee. Co. Litr. 371. a. b. 

3. An expreſs Warranty cannot be created without Deed, and a Will 
in Writing is no Deed ; and therefore an expreſs Warranty cannot be 
created by Vill. Co. Litt. 386. a. 


(C. 4) Warranty ſuſpended. In what Caſes, See (D) 


I, IE the Baron has Cauſe of Action to the Land of which his Feme is S. P. Br. Gar- 
bound to warranty, and the Baron brings Action, he ſhall be barr'd, Tanties, pl. 
and rebutted by the Warranty of his Feme, if the be alive at the Time A 
&c. Br. Voucher, pl. 131. cites 11 Aſſ. 10. 13 E 3. But 
2. And the common Opinion was, That it Feme ſole be bound to warrant Brooke 
Land to me, and he who has Cauſe of Action of it takes her to Feme, and Takes a | 
he impleads me, he ſhall be barr'd during the Coverture. Br. Voucher, * 
pl. 131. cites 11 Atl, 10. 
3. If Auceſtor Collateral makes Feoffment in Fee with een”: and after 
the Feoffee leaſes to the Anceſtor Collateral again for Life, or in Tail, or it he 
leaſes or gives the ſame Land for Life or in Tail, the Remainder over &c. 
there the Warranty is ſuſpended for the Time; Bur after the Leaſe or 
Tail extinct, he in Reverſion or Remainder may barr the Heir in Tail 
by this Warranty. And therefore ſee there, that it the Heir impleads 
the Uncle, or Anceſtor Collateral in his Lite, the Warranty ſhall nor 
ſerve. Br, Garranties, pl. 91. cices Litt. Tir. Garr. | 
4 M. ſeiſed in Fee, married A. and they by Indenture covenanted to 
levy a Fine to the Uſe of them 2 for their Lives, Remainder to A. and his 
Heirs, with Warranty, A Fine was levied accordingly. Aſterwards A. 


deviſed the Premiſſes to the Leſſor ＋ the Plaintiff, and died, and * 


* 


WW Voucher. 


tl. 
* 


tion; and that the Heir ſhall not be bound by it, but where the Anceſ- 
tor was. But it was reſol ved, that the Warranty made a good Title to 
the Leſſor of the Plaintiff, and it was but ſuſpended during the Life of 
M. that it one makes a Feoffment in Fee, with has to another 
and his Heirs, and the Feoſſee re-infeoffs the Feoffor for Life, the War- 
ranty here is only ſuſpended ; and when the Feoffor dies the Warranty 
will remain, and his Heir will be bound; that #f, in the principal Caſe, 
M. had taken back an Eſtate for Life, by way of Remainder, from the Conu- 
ſee, the Warranty could be only uff nded, and the Heirs of M. ſhould 
warrant theſe Lands to the Heirs of A. MS. Rep. Mich. 5 Anne, B. R. 
Smith v. Tindall. : | 

5. Ss if a Man levies a Fine, with Warranty to another and his Heirs, 
and the Conuſee renders back to the Conuſor for his Life, the Warranty is 
ſuſpended during the Life of the Conuſor; but when he dies, it ſhall de- 
ſcend upon and bind his Heir: For where the Warranty is more extenſive 
than the Eſtate taken back, the Warranty is only ſuſpended. MS. Rep. 
Mich. 5 Anne, B. R. in Caſe of Smith v. Tindal. ö 


(C. 5) Warranty divided. 


x, OTE, where two Parceners are, and the one aliens her Part, and 

the other is impleaded, there, becauſe ſhe cannot have Aid of 
her Coparcener, ſhe may vouch alone, and ſhall have the Warranty 
alone; Per Finch and Knivet. Quod non negatur in Formedon. And 


ſo note the Warranty ſever'd, and the 1hall have it alone for her Moiety. 
Br. Garranties, pl. 29. cites 38 1 20 
en 


Voucher, 2. Præcipe quod reddat. The Tenant in ſpecial Tail had Iſue a Daugh- 


Br 

pl * cites ter, and diſcominued with Warranty. The Feme died. He took another 
7 d Feme, and had Iſſue another Daughter, and died. The eldeſt Daughter took 
$ Rep. 5 1 — Baron, and ſhe and her Baron brought Formedon; and the Tenant vouc hed 
S. C cited the n Wite ot the Demandant, and the other Daughter by 
in Syms s a ftrange Name. The Feme Demandant appear d, and the other made De- 


> wy Wong fault at the Sequatur ; whereupon the Tenant rebutted againſt the De- 


ane Feme mandant by the Warranty, and Aſſets deſcended for a Moiety; and for 
were Te. the other Moiery the Demandant had Seiſin of the Land. Good nota ; 


nants in ſpe- for he cannot rebut for the Whole, becauſe the Warranty did not de- 
cial Tail io ſcend upon the Feme of the Demandant only. And fo ſee a Warranty 
them and the > 5 | ; 
Heirs of ſever'd. Br. Garranties, pl. 14. cites 45 E. 3. 23. 
their Bodies. - | : : LIN ; 
The Caſe of Syms's was a Formedon in Remainder, and counted of a Gift by W. to 8, his Son in ſpe- 
cial Tail, the Remainder to J. his Son in ſpecial Tail, the Remainder ro A. his Daughter, and her 
Heirs; and that S. and J. were dead without Iſſue. The Tenant pleaded a Fine levied by 8. with 
Warranty, and then J. died without Iſſue, and afterwards S. died without Iſſue; and that the Warran- 
thereupon deſcended the ſaid A. and alter her Death it deſcended upon the Demandant The 
mandant replied, that t r upon the ſaid A. and alſo upon B. another Co- heir of 
the ſaid 8 and ſhe w d how, and that the Warranty deſcended upon the Demandant as to a Moiety only. 
But notwithſtanding the Caſe of 45 E. 3. 23. above, it was refolv'd by Coke Ch. J. and the whole 
Court, that A. and her Heir (the Demandant) is barr'd for the whole; for the Warranty is intire, and 
extends to all the Land, and bars every one upon whom it deſcends, of all the Right in the Land, whe- 
ther the 24 be Joint or Several; And if one only has Right, and the other nothing, he that has 
Right will be barr'd of all; for to this Purpoſe the whole Warranty deſcends apon every of them. And 
they ſaid (Ibid. 52. a.) That the 45 E. 3. 4 a. b. did not warrant any ſuch Opinion as was inferr'd 
from thence ; for that the principal Caſe in the Book at large is, that in Præcipe quod reddat the Te- 
nant youch'd two as Heirs, and ſaid that one was within Age, and 4 that the Parol might demur. 
The Demandant replied that he was of full Age, and pray d he might be view 'd by the Court; where- 
upon Proceſs was to the Sequatur &c. when he came not, nor was any Writ return'd ; and the 
Demandant pray'd Judgment for a Moiety for the Default of one, and a Summons ad Warr' 


againſt 


M, died. It was ob ected, that the Warranty was deſtroy'd in its Crea- 
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Voucher. 


againſt the other, But to this it was ſaid, that Summons ad Warrantizandum he cannot have, becauſe 


39 


6 


he who is vouch'd is Demandant. Whereupon the Tenant ſaid, that the Anceſtor of thoſe 
who are vouch'd, did by Deed here produc'd infeoff one R. with Warranty, Que Eftare he 
dot if againſt the Deed &c. And further that he had Aſſets by Deſcent; to which 


has, judgment it 
the Demandant ſaid, that he had nothing by Deſcent, And the Court gave by ger for a Moiety 
or which Moiety he 


for Default of one of the Vouchees, which the Tenant had loſt by his Voucher, 
can plead Nothing : and for the other Moiety, tho“ he had vouched the Demandant by a ſtran 
Name, and ſo in a Manner pleaded in Chief, 2 inaſmuch as the Demandant had told him of this 
Voucher as to him, becauſe he is Demandant himſelf, he may — the Warranty and Aſſets in Bar for 
the other Moiety; And that upon this Plea no Judgment om in the Book, and therefore the 
Court paid no Regard to the Collection or Inference of the Ld. Brooke, the Book bein adjudged upon 
another Point, viz. upon Default of one of the Vouchees, _——— Cro. J. 217. pl. 6. Hit. 6 Jac. B. R. 
S. C. adjudged 5 by the Name of Game and Symms. Mod. 182. Paſth. 26 Car. 2. 
in C. B. in the Caſe of Fowle v. Doble, Vaughan Ch. J. ſaid he queſtion'd the Reſolution in 
S S's Caſe ; and ſaid that the Caſe cited in Symms's Caſe, out of 45 E. 3. 23. is expreſsly 
againſt the Reſolution of that Caſe, and that it is ſaid in the Reporte, that no Judgment was given 
in that Caſe ; which he ſaid is falſe; and alſo that the Caſe is not well abridged by Brooke; which 
he ſaid; is alſo falſe. And asked, if in a Caſe of Voucher a Man loſes his Warranty, that docs 
not vouch all that are bound, why ſhould not one that is rebutted have the like Advantage ? 
He ſaid, that there is a Reſolution quoted in Symm's Caſe, [Pag. 51. b.] out of 5 E. 2. Fitzh. 
Tit. Garranty, 78. upon which the Judgment is ſaid to be founded, being as is there ſaid a Caſe in 
Point, but he conceived it was not; For Harvey, that gave the Rule ſaid, there the Tenant may bar 

ou all; and conſequently may bar one only. In the Caſe there were ſeveral Co-heirs, and if all were 

emandants, all might have been barr'd ; and if one be Demandant, there is no Queſtion but ſhe may 
be rebutted for her Part, But Syrms's Caſe is quite otherwiſe; for the one Perſon is Co-heir to the 
Warranty, who is not Heir to any Part of the Land; In 6 E. 3. 50. there is a Caſe reſolved upon the 
Ground and Reaſon of the 45 E 3. And he ſaid, that for theſe Reaſons he could not rely on Symms's 
Caſe.— Freem. Rep. 159. pl. 175. S. C. and S. P. accordingly, by Vaughan Ch. J. 


3. If Father and Son make a joint Purchaſe in Fee, and the Father aliens 
the Whole with Warranty, and dies, the Son ſhall avoid it for a Moiety : 
Bat if the Purchaſe were to the Father and Son, and the Heirs of the Son, 
and the Father makes a Feoff ment in Fee with Warranty, it the Son entreth 
in the Life of the Father, and the Feoffee re-enters, and the Father dies, the 
Son ſhall have an Aſſiſe of the Whole; and ſo is the Book of 22 H. 6. 
to be underſtood. But if the Son had nt enter'd in the Life of the Father, 
then for the * Father's Motety it had been a Bar to the Son, for that * Bur ee 
therein he had an Eſtate ** —＋ and 4% Di — Warranty, as to that — N 
Moiety, had been collateral to the Son, and by Diſſeiſin for the Son's Moicty; ns; 
and 85 Warranty defeated in Part, and ſtand — Part. But if chi | 075 10 
Purchaſe had been to the Father and Son, and to the Heirs of the Father, 
then the Entry of the Son in the Life of the Father, as to Avoidance of 
the Warranty, had not availed him; becauſe his Father lawtully con- 
veyed away his Moiery. Co. Litt. 369. b. 
4 If a Man of full Age and an Infant make 4 Feoffment in Fee, with 
Warranty, this Warranty is not void in Part, and good in Part; but it is 
ous tor the Whole againſt the Man of full Age, and void againſt the 
nfant; for albeit the Feoffment of an Infant paſſing by Livery of Seiſin 
be voidable, yet his Warranty, which takes Effect only by Deed, is 
_—_— void. Co. Litt. 369. b. | 
5. If a Man, ſeiſed of a Rem by a defeaſible Title, releaſes to the Ter- 
tenant all his Right, and warrants the Land to him and his Heirs, it he be 
impleaded for the Rent, he ſhall vouch and recover in Value for the 
Rent; and if after he be impleaded for the Land, he ſhall vouch and 
recover in Value again for the Land, in reſpe& of rhe ſeveral Eſtates re- 
covered: But for one and the ſame Eſtate he ſhall never recover but once 


in Value; and tho' the Land recovered in Value be evifed, yer ſhall he never 
take Benefit of the Warranty after. Co. Litt. 393. a2. | 

6. And as Warranties may be defeated in the Whole, ſo they may be 
defeated as to Part of the Benefit that may be taken of the fame; as he 
that hath a Warranty may make a Defeaſance not to take any Benefit by way 
of Voucher, or that he ſhall rake no Advantage by way of Warrantia Char- 


(C. 6) Warranty 


te, or by way ef Rebutter. Co. Litt. 393. a. 


——_—_ — »P * 
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(C. 6) Warranty Defeated, Avoided, or Determin'd by 
what Act. 


1. Warranty executed is determin'd for ever, h the Record, in which 
it was executed, is revers'd after hy Fudgment in Writ of Deceit ; and 
there by the firſt Execucion the Warranty is gone for ever ; Per Scor, 
quod non negatur. Br. Counterple de Voucher, pl. 52. cites 4 E. 3. 36. 
and Firzh. Scire facias 40. | 
2. It Fine is levied to Baron and Feme, and to V. P. their Son, and to 
the Heirs of N. P. and after the Baron and Feme levy a Fine with Mar- 
ranty to a Stranger, and W. P. enters, and the Baron and Feme die, now 
Warranty and Fine is void; for, for the one Moiety the Fine was a Di/- 
ſeiſin, by which the Entry of W. was lawtul, and to the other Moiety, 
becauſe it was an Alienation to his Diſinheritance, his Entry was lawtul, 
and ſo the whole Warranty avoided ; for, tor the Moiety, it ſeems to 
be Warranty which commenc*d by Ditleitin, and of the other Moiety, 
Warranty collateral. Br. Garranties, pl. 35. cites 24 E. 3. 38. 


Warranty 3. Warranty thall zo be avoided but by Entry, or by Action before that © a 


cannt be the Warranty deſcends ; for if he may enter, and will not, he ſhall nor 
8 = recover betore that the Warranty deſcends; then, When it is deſcended, 
— he ſhall be barr'd. And ſo note that in Formedon, Cui in Vita, and ſuch 
Claim, which Actions, wheie a Man caunct enter, there if the Warranty be deſcended and 
countervails pleaded, this is Bar tor ever. Br. Garranties, pl. 96. cites the printed 


Entry,where Abridgment of Athies, fol. 38. 


enter for 


Doubt of Death, which ſhall be fo pleaded expreſsly. Br. Garranties, pl. $6. cites 11 H. 6. 51. 
Per Bab. 


Br. Recover, 4. If Tenant in Tail has Iſſue two Daughters, and infeoffs the one with 
pl. 38. cites Narranty, and dies, the Warranty between her and her Father is deter- 
SD min'd ; and yet by Cauſe ſhe wn that che Rever/zon is deſcended to the other 
Daughter, there in Formedon brought in Name of both, the Feoffee by 
this Cauſe thewn ſhall vouch herſelt and her Siſter, and otherwiſe not. 

Br. Garranties, pl. 21. cites 11 H. 4. 20. 
Br. Reco- 5. T. brought Warrantia Chartæ againſt H. and counted that one R. 
very, pl. 11. brought Aſſiſe againſt him of 100 Acres of Land, pending which Afiſe the 
23 Plaintiff came to him, and ſhew'd that he was in of his Feoffment with Mar- 
1 cite ranty, and requeſted bim to adminiſter to him a Plea in Bar of the Aſſiſe, 
8. C which he refus'd to do & . Port. ſaid, before that the Defendant any thing 
Br. Garran- had in this Land, A. was ſeiſed in Fee till diſſeis d by C. who ſes the 
ries, pl. * Defendant, who infeoff*d the Plaintiff, upon whom the ſaid A. enter d; 
gp" zur Judgment fi Actio. Per Markham, he ſhall nor diſable his own Eſtate; 
= tor it a Man, who has granted Rent-charge, ſays, that he was in by Diſſei/in 
made to K. at the Time of the Gift, which K. after releas'd to his Po — 
this ſhall not defeat the Grant; and yet the Releaſe countervails Entry 
and Feoftment. And per Newton, Paſton, and Aſcue]. by the Entry of the 
Diſſeiſee all meſne Eftates are defeated, but in Caſe of Releaſe the Eftate con- 
tinues; ſo a great Difference. And after the Detendant chang'd his 
Plea, and ſaid that A. was ſeiſed in Fee, and infecßfd B. C. and D. 
after whoſe Death E claim'd as Heir of A, and, thinking that A. had died 
ſeiſed, enter d upon the 2 B. C. and D. and thereof infeoff* d the Defen- 
dant, who infeoff d the Plaintiff in Fee with Warranty, upon whom F. enter d, 
and D. died, and B. and C. releas'd to the Poſſeſſion of the ſaid F. all their 
Right; Judgment ſi Actio ; and becauſe he did not ſhew whether the Feof/- 
ment and Releaſe was before the Aſſiſe brought, or nor, therefore no Plea ; 
Quod rota Curia conceſſit; by which Portingr. alleg'd it to be before 


the 


by” 


| Voucher. if 
the Aſſiſe brought; and after Arderne pleaded the firſt Bar by Entry - 
made by C. after the Diſſeiſin and the Warranty made. And per Cur. 
the Entry ought to be alleg'd before the Aſiſe brought, or before any Requeſt 
made to adminiſter the Bar; tor per Newton, Entry before Requeſt in 
Atliſe avoids the Warranty. And ſo of Entry before Voucher in Precipe 

uod reddat, notwithſtanding that it be pending the Præcipe; for the 
| is not intitled ro his Warranty, but by the Voucher in the one 
Caſe, and by the Requeſt in the other; but Entry lawful before is a 
Determination of the Warranty ; by which Arderne waiv'd the Plea 
atoreſaid, and ſaid that A. was ſeis'd till diſſeiſs'd by R. who infeoff*d H. 
who infeoff'd the Plaintiff with Warranty, and A. re-enter'd upon the Plain- 
tiff, before which Entry the Plaintiff made no Requeſf, And per Newton, 
it a Man be in of my Feoffment, and is impleaded, and after infeoffs a Stran- 
ger, and retakes an Eftate, there this is a good Avoidance ot the War- 
ranty, and he cannot bind me ; tor he is in of another Eſtate, and yet Poſ- 
ſeſſion continues as to the firſt Writ. Br. Warrantia Carre, pl. 11. cites 21 
H. 6. 41. wy 8 1 — 1 : 

6. Entry lawful, or Recovery before Voucher or Requeſt, is a clear Deter- B. 
mination K the Warranty; Per Paſton ]. Quod nos Br. Warrantia xy a ng 
Carte, pl. 11. cites 21 H. 6. 41. and 22 H. 6. 22. S. C. 

5. Where Diſſeiſor infeoffs B. with Warranty, and the firſt Diſſeiſee re- A Diſſciſor 

leaſes all his Right to the Feoffee, and Aſiſe is brought againſt him, there makes Feoff- 
the Warranty ſhall remain, notwithſtandiug the Releaſe. Br. Voucher, aud. 3 wp 
pl. 71. cites 21 H. 6. 41. and 22 Hf. 6. 22. Feeffee makes 


| Feeffment 
over with Warranty, upon whom a Stranger enters as Diſſeiſor, the 1ſt Diſſeiſee releaſes to the + Diſſeifor, 
the 24 Feoffee re-enters, the 775 Dilſeiſee brings Aſſiſe, and the 2d Feoffee brings Warrantia C art« againſt 
his Fe:For, and he — this Matter, and the Releaſe of the firſt Diſſeiſee, this is not good; for the 
Peſſe ton continued. Contrary if the firſt Diſſeiſee had re-enter'd or recover'd, and infeoff d hifi. And ſo 
note a Difference between Keleaſe made by him, cube may lacufully enter upon one who is in by Tort, and 
<vbere ſuch a Man enters or recovers, and takes Execution, In the one Caſe the Warranty remains, and in 
the other not, Br. Warrantia Carte, pl. 11. cites 21 H. 6. 41. & 22 H. 6. 22. 


8. H where ſuch Releaſe is made to a ſecond Diſſeiſor by the firſt Diſſei- If Diſeiſo 


ſor. Contra of Entry or Recovery. Br. Voucher, pl. 11. cites 21 H. hes Foe 
| * 
6. 41, and 22 Hf. 6. 22. — 
Warranty, 


and the Feoffee is diſſeiſed by another Diſſeiſor, and the firſt releaſes to the ad Diſſeiſor, by this the Warranty 
of the Feottee is determined; per Paſton. And concord. Littleton in his Chapter of Releaſe, as to the 
meſne Titles. Contra Newton ; and that 8 is not determined without an Entry in Fact. Brooke 
ſays, and ſo it ſeems clear, that lawful Entry by Recovery, or otherwiſe, determines meſne Acts. Br. 
Counterplea de Voucher, pl. 2. cites 21 H. 6. 41. 


9. Where Diſſeiſor makes Feoffment with Warranty, and the Diſſeiſce en- 
ters, the Warranty is. oft ; tor his Entry determines meſne Acts. Br. , 
Counterple de Voucher, pl. 2. cites 21 H. 6. 41. 

10. Warranty cannot ſtand in Part, and be deſeated in Part; Per 
Newton and Paſton. And therefore Brook ſays it ſeems to him, that by 
the Entry into Part all the Warranty fall be defeated ; tor all the Juſtices 
faid that he may enter into the Moiety; Quod nota. Br. Garranties, 
pl. 34. cites 22 H. 6. 56. 

11. If Tenant in Tail has Warranty to deraign againſt his Donor, and is 
diſſeiſed, and A. who has Title paramount, recovers againſt the Diſſciſor, the 
Warranty of the Tenant in Tail is loſt; Per Jay, Br. Garranties, pl. 
$5. cites 4 H. J. 2. | ; 

12. Altho' a collateral Warranty be deſcended, yet if the Efate 
whereunto the Warranty was annex d is defeated, albeit it be by a meer 
Stranger, the Warranty is defeated ; As if the Diſcontinuee of Tenant in 
Tail is difleiſed, and a collateral Anceſtor had releas'd to the Diſſeiſor 
with Warranty, this barr'd the Iſſue; but if the Diſcontinuee 4 

M enter” 


* 
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enter'd on the Difleiſor, the Bar was remov'd: So that altho' the Diſ- 
continuance remain, and no Remitrer wrought to the Heir, yer the 
Warranty is deteared, and Bar remov'd; and therefore the Iſſue in 
Tail may have his Formedon, and recover the Land. Sublato Princi- 

pali tollitur adjun&tum. See Litt. S. 741. and Co. Litt. 389. a. 
The Reaſon 13. If Tenant in Tail be diſſeiſed, and after makes a Releaſe to the Di. 
is, that by ſerſor cvith Warranty in Fee, and after is attaint or outlawed of Felony, and 
the Adam has Iſſue, and dies, the Iſſue in Tail may enter upon the 1 be- 


r ;; cauſe nothing makes Diſcontinuance in this Caſe but the W arranty, and 
yew in Judg- Warranty may not deſcend to the Iſſue in Tail, the Blood being corrupt 
nent of Law between him that made the Warranty, and the Iſſue in Tail. Litt. 
{it a Releaſe 8 6 

aujthout ll ar- 7. 
ranty; for ü 0 
albeit the I arranty at the Time of the Releaſe was effeEtual, yet It werte no Diſcentinuance, unleſs it de- 
ſcends upen the ne in Tail, fo as if it be defcated, extinct, or determined in the Lite of the Tenant in 
Tail, then no Diſcontinuance is wrought. Co. Litt. 391 b. , 

And fo it is if the Tenant in Tail has Iſſue, and releaſes to the Diſſeiſor with Warranty, and after is 
attainted of Felony, and after obtains his Pardon, and dies, the Illue in Tail may enter; for the Pardon 
does not reftore the Blood as to the Warranty, nor makes the Iſſue in that Caſe inheritable to the War- 
ranty. But if the Iſſue in Tail, in that Caſe, had been attainted of Feleny in the Lite of bis Father, and ob- 
tained his Charter of Pardon, and then his Father had died, the Iſſue cannot enter into the Land, in reſpect 
of the Corruption of Blood upon the Attainder of himſelf. But in the Caſe of Littleton, if Tenant in 
Tail at the Time of his Attainder had no Iſſue, and after the Obtaining of his Parden had Iſſue, that Iſſue 

ould have been bound by the Warranty; for by the Pardon he was as a new Creature, tanquam Filius ter- 
rz, whoſe Blood upwards remains corrupted ; but for the Iſſue had after the Pardon, he is inheritable 
to his Father; and if his Father had [ſue before the Pardon, and hid Iſſue alſo after, and dies, nothing 
can deſcend to the yourgelt, for that the eldeſt is living, and diſabled : But if the eldeſt Son had died in 
the Life of the Father, without Iſſue, then the yourgeſt ſhould inherit. Co. Litt. 391. b. 392. a. 


- 


14. A Releaſe of all Warranties, or of all Covenants real, or of all Do- 
mands, will defeat and exringuith a Warranty. Litt. S. 748. 

15. It the Heir impleads the Uncle, or Anceftor collateral in his Life, 
the Warranty ſhall nor ſerve. Br. Garranties, pl. 91. cites Litt. tit. 
Garr. 

16. If the Baron diſcontinues the Right of his Feme, and Anceſtor colla- 
teral of the Feme releaſes with Warranty and dies, to whom the Feme is 
Heir, and atter the Baron dies, the Feme ſhall be barr'd in Cui in Vita 
by this Warranty, notwithſtanding the Coverture, becauſe ſhe is put to 
her Action by the Diſcontinuance ; tor Coverture cannot avoid Warranty, 
but where the Entry of the Feme is lawtul, which it is not upon a Diſ- 
continuance, as above. Br. Garranties, pl. 84. cites M. 33 H. 8. 

17. If a Collateral Anceſtor releaſes with Warranty, and enters into Reli- 
gion, now the Warranty binds; but if after he be deraigned, now it is 
defeated. Co. Litt. 392. b. 

18. If a Scigniory be granted with Warranty, and the Tenancy eſe beats, 
the Seigniory whereunto the Warranty was annex'd, is extinèt; and 
conſequently the Warranty defeated; and it ſhall not extend to the Land 
Et fic de fimilibus. Co. Litt. 392. b. 

19. By Partition by Writ, the Warranty is nat extinguiſh'd, becauſe 
it is compellable by Act of Parliament, to which every Man is Party ; 

and fo no Man can have wrong by its Operation. 6 Rep. 12. b. Paſch. 
27 Eliz. C. B. Morrice's Caſe, | | 
S. P. Hob. 20. But it 2 Jointenants make Partition by Deed by Conſent, ſince the 
6g. to 099 ſaid Act, (viz) 31 H. 8. 1. this Partition remains at Common Law; and 
=. conſequently the Warranty is gone. 6 Rep. 12. b. Morrice's Caſe, 


born. 
S. C. cited : 
per Cur, Ld. Raym. Rep. 360. in Caſe of Hawkins v. Cardy. 
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Voucher. 


(D) Warranty. Dectruction. I pat Act or Thing will 
deſtroy a Warranty. At of God. 


1. IF my Father and J. S. enfeoff me with Warranty, and after my SA, 
Father dies, I may vouch my ſelf as Heir to my Father with! Fol. 740. 
J. S. and ſo the Warranty is not deſtroyed by the Deſcent. 29 E. 3. Nx 


46. Admitted, Wers reddat, 

r Cur. if 
the Father infeoffs his Son <vith Warranty, and the Sam is impleaded, he may vouch his Father; but 
if the Father dies, and the Son is Heir to him, now if the Son be impleaded, he cannot vouch as 
Heir of his Father; for by the Death of his Father, the M arranty of bis Father is extinct, and alſo he 
cannot vouch himſelf ; for he 1s Heir to the Father who made the Warranty. Br. Voucher, pl. 
124. Cites 43 E. 3 23. —— 8. P. And it is the ſame Perſon who ſhall youch and who ſhall render 
in Value, and he cannot render to himſelf in Value, Br. Gartanties, pl. 5. cites 40 E. 3. 13. — Br. 
Voucher, pl. 13. cites 40 E. 3. 14.8. C. 


2. Tf 2 are enfeoffed with Warranty, and after one dies the Sur- 
vivor ſhall have all the Warranty; for he comes in from the firſt 
Feoffor. 13 E. 3. Age. 96. by Shard. 

C3. ] If a Man makes a Gift in Tail at this Day, and warrants the Land 
to him, his Heirs and Aſſigns, and after the Donee makes a Ferffment and 
dies without Iſſue, the Warranty is expired as to any Voucher or Re- 
butter; for that the Eſtate in Tail, whereunto it was knit, is ſpent ; 
otherwiſe it is, if the Gift and Feofſment had been made before the Statute of 
Donis conditionalibus; for then both the Donee and Feoffee had a Fee 
Simple, and ſo are our Books to be intended in this and the like Caſes. 
Co. Litt. 385. a. (d) 


(D. 2) Act in Law. See (K. b 
pl. 15. 


[r. J 3. J F a Villein and another have Joint Warranty, and the Lord 
enters into the Moiety Of his Villein, the other ſhall have 

the Warranty alone. 48 E. 3. 17. | 
2. If a Man has Cauſe of Warranty, and cannot take thereof Advantage 
at the Time when Neceſſity requires, as againſt an Abbot or Biſhop, in the 
Time of Vacation, or againſt the Heir in Ventre ſa mere, where there is no 
other Heir at the Time who can be vouch'd with him, now the Warranty 
is loſt tor ever, as it is ſaid there. Br. Garranties, pl. 68. cites 38 E. 3. 


29. 

3. If A. diſſeiſes B. and infeoff's C. with Warranty, who infeoffs D. with 101; 
Warranty, —_—_ a ys Mu enters, in whoſe Poſſeſſion B. the Di/- — Ne e) 
ſeiſee, 2 his Right, all the Warranties are extinct; and if D. re- cites 21 H. 6. 
enters and be impleaded, he ſhall not have a Writ of Warrantia Charte, 41 accord- 
becauſe he is in of another Eſtate by Wrong. F. N. B. 135. (G) ingly. 


(E) What 


_ 


E) Whet Act or Thing will be an Extinguiſhment. 
Act of him who has the Warranty. 


* 


5. P. becauſe x, I F Feoffee. with Warranty enſeoffs the Feoffor with Warranty, 
OT. the firſt Warranty is deſtroyed, 20 Y. 6. 29. b. 17 E. 3. 
Land to him- 47. U. 

jelf, nor can . b . 1 ö 

he be. Aſſignee to himſelf. Co, Litt. 390. a. (g) But if a Man makes a Feoffment with Warranty, 
and the Feoffee exfeoffs the ff Feoffor upen Condition, that Warranty remains, and he ſhall vouch by Rea- 
ſon of the firſt Warranty; but if upon that Feoffment he had limited any new Uſe, there, becauſe the E/- 
tate vas alter d, the Voucher was gone. 4 Le. 251 in Caſe of Roll v. Osborn, cites it 1s adjudg'd 1n 
C. B. 43 Eliz. 3. Bointon v. Cheſter. And ibid. ſays it was relolved 34 Eliz. in B. R. in Kempe 
and Ecnningham's Caſe, that in ſuch Caſe he ſhould not have ſeveral Warrantia Chartz's. 


S. P. Co.Litt. 2. But tif the Feoffee with Warranty enfeoffs the Feofior and his 

399. 4. (i) Feme with Warranty, the firſt Warranty ts not deſtroyed, 17 E. z. 
47. 2 But Duzre there 74. 29. E. 3. 49. Adjudged, 39 E. 
3. 9. U. 2 + 49. 

Br. Gem: 5 So] if Feoffee with Warranty enfeoffs che Feoffor and a Stran- 

& Fe ger with Warranty, the firſt Warranty remains. 11 Þ. 4. 42. 

Co. Litt. 390 a (i) S. P. For tho" the Fee- Simple of the Warranty and of the Eſtate warranted meet 


in the ſame Perſon, yet another is jointly ſeiſed with him, who would be prejudiced if the Warranty 
Mould be extinct, Hawk. Co. Litt. 491. | 


Er. Garran- 4. Tf 2 enfeoff me wich Warranty, and I re-enfeoff the one with 
ries, pl. 22- Warranty, yet their Warranty to me remains. 11 Þ. 4. 42. 


cites S. C — 
S. P. Co. Litt. 390. a. (i) — For the other Feoffor m ſtill warrant the Land to him that was his Com- 
panion, as well as to me who was the firſt Feoffee. Hawk. Co. Lit. 491. 


See (G) pl. 5. Ik 2 Feoffees with Warranty are, and the one releaſes to the other 

. S. C. all his Right in the Land, he, to whom the Releaſe is made, ſhall have 
all the Warranty, and no art ſhall be deſtroyed by it; for he comes 
in rom the firſt Feoſtor into the whole, 13 E. 3. Age. 96. by 

rd. | 
on In Dower, if che Tenant vouches the Heir, and the Demandant has 
I againſt the Heir, and the Tenant holds in Peace, and after the 
cir reverſes the Fudgment by Writ of Diſceit, and the Demandant brings 

neto Writ of Dower, the Warranty is loſt by Falfity of the Tenant, and 
by the Reverſal of the Judgment in Wrir of Diſceit. Br. Garranties, 
* 83. cites 4 E. 3. 36. and Fitzh. Sci. fa. 140. | 

Br. Garran- ). If the Baron in another Writ confeſſes the Warranty to be made by his 

ties, pl. 43. Feme, if he has Cauſe of Action of the ſame Land, he ſhall be barred dur- 

cies S. C. ig the Coverture 3 Quære. Br. Extinguithmenr, pl. 26. cites 13 Aff. g. 
and 13 E. 3. and Fitzh. Warranty 36. 

Br. Garran- 8. But tis ſaid elſewhere, that if he who gets the Warranty eſpouſes the 

ties, pl. 43- Feme, who warrants, and is impleatted, he has ft the Warranty for ever; 

cites S. C. For he cannot vouch his own Feme ; and if the Demandant recovers he 
has loſt the Warranty for ever, and ſo is not ſuſpended, but extin&. Br 

; Extinguiſhment, pl. 26. cites 13 Aſſ. 9. | 

Br. Voucher, 9g, In Præcipe quod reddat, the Caſe was that the Father and two Sons 

pl. 13. CES were, and the Father infeoffed the eldeſt in Fee, and he re-infeoffed the Fa- 

333 ther and the oungeſt, and the Heirs of the Father, and the Father died ; by 

| E , - 

ries, pl 5 this his firſt Warranty is extinct, Br. Counterple de Voucher, pl. 5. 

an 40 E 3- Cites 40 E. 3. 14. 

258 be 1 his Father of as high an Eſtate as he took. 


10. If 
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1 05 If two Jointenants are, and the one infeoffs a Stranger of his Part, If I infeoff 
the Warranty is gone. Per Aſcue, which Luddington did not deny. W. —.— 
Br. Garranties, pl. 67. cites 5. H. 5. 7. Ys 


and the one 
ff 2 ; _ - infeoffs a 
Stranger of bis Part, I ſhall not warrant to the ſecond Feoffee. Br, Garranties, pl. 7 5. cites 11 E. 4. 8, 
Per Huſſey and Choke. . | 


11. If a Man makes a Feoffment with Warranty, and after the Feoffee 
by Deed grants to the Feoffor, that if he or his Heirs vouch by the Mar- 
ranty that it ſpall be void, this is a good Grant; for he may rebut notwith- 
ſtanding, but not vouch, Br. Grants, pl. 166. cites ) H. 6. 443. 
I 2, I's Man enfeoffs another of Lands by Deed with Warranty, if Ibid. in the 


the Feoffee makes a Feoffment over, and takes back an Eſtate in Fee, the new Notes 
ho ml is determined, and he ſhall not have a Writ of W arrantia (d) ſays, ſee 


Chartæ, becauſe he is in of another Eftate. F. N. B. 135. (G0  Accordant 


a per Newton. 
22 H. 6. 22 S. P. Weſt's Symb. S. 197. cites F. N. B. 135. (A) ——If A. makes Feoffment in Fee 


with Warranty, and takes back Eſtate in Fee, the Warranty is gone. The ſame as to Warranty for Life, 
if he takes back Eſtate for Life. Mod. 182. pl. 14. Paſch. 26 Car..2. C. B. Fowle v. Doble. Cart. 
243. S. C & S. P. by Vaughan Ch. J. reem. Rep. 157, &c. S. C. accordingly. Mo. 7 f. pl. 
192. Trin. 6 Eliz. Anon. S. P. Dal. 7 f. pl. 43. S C & S P. 


13. Grandfather, Father, and Son. The Grandfather is ſeiſed for Life, * To the Fa- 
the Remainder to the * Son in Tail, Remainder to the right Heirs of the ther in Tail, 


Grandfather. The Grandfather covenants by Indenture to make Aſſur- Dal. 7 Fl. 


ance to J. S. and that it ſhould be to the Uſe of him and his Heirs . 


and after he ſuffers a Recovery againſt him, and 7evies a Fine to the ſaid 
J. S. Come ceo &c. and Proclamations upon it, and and after the Statute 
27 H. 8. is made, and the e ep makes a Feoffment to the Son, and 
dies. \a nd *rwas held that the Entry of the Father upon the Son is law- 
ful, and ſhall not be eſtopped upon the Warranty of the Grandfather ; tor 
this is gone by the retaking of the Eſtate ; tor when the Statute veſts as 
high a Poſſeſſion in him as he had when he aliend, the Warranty is extintt ; 
tor the Statute of 27 H. 8. does not fave the Warranty. And there Dyer 
ſaid, that tho* the 5 Years paſſed in the Life of the Grandfather ; fo 
that the Entry which was given by Cauſe of * is taken away, 

et when the Grandfather died he ſhall have other 5 Years to rl 44 
his Claim or Entry for Cauſe of the Title coming to him by the Remainder 
in Tail ; and this by the Stat. of 4 H. 7. Mo. 71. pl. 192. Trin. 6 Eliz. 
Anon. 

14. If a Woman Tenant in Tail and her Husband make a Leaſe Pour au- But if ihe 

ter Vie, if in an Action they be received, they cannot vouch over. Per Ho- C had 


bart Ch. J. Hob. 26. in Caſe of Roll v. Osborn, cites 45 E. 3. 18. and ei. 

46 E. 3. 24. the 5 
t 

E eceĩpt they might have vouched ; for by Repreſentation they are in of the firſt Eſtate, er Hobart 

Ch. J. Hob. 26. in Caſe of Roll v. Osborn. | 


15. If a Man conveys Land to me and my Heirs with Warranty, and I 
make a Feoffment, or levy a Fine, or ſuffer a Recovery, without vouching 
my Feoffor, to the Uſe of my ſelf and my Heirs, yet I may vouch my Feoffor 
as I might do before; for this is my old Fee-Simple in the ſame Degrees 
and Privity in Effect, as before. Per Hobart Ch. J. Hob. 29. in Caſe of 
Roll v. Osborn. 

16, If one levies a Fine to me in Fee with Warranty to me and my Heirs, 
and I ſuffer a Common Recovery againſt me to mine own Uſe as before, my 
Warranty remains; for I am in by him as I was in before. Hob. 27. in 
Caſe of Roll v. Osborn. 

17. And if the Warranty were to me, my Heirs, and Aſſigns, and I 
ſuffer the Recovery to the Uſe of a Stranger, he ſhall vouch my Feofftor as 
my Aſſignee; for common Recovery is indeed an Aſſignment. Hob. 
27. in Caſe of Roll v. Osborn. 

N (F) Marrantv. 
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(F) Warranty. Extinguiſhment. Js hat Act or Thing 
{hall be ſaid an Extinguifhment of all the Warranty, 
and what but of part. 


Cited 1 Rep. 1, IF Leſſee for Life be the Remainder or Reverſion in Fee, ant Leſ- 
67. in Ar- ſee is diſſeiſed, and an Anceftor of Him in Remainder or Re- 
cher's Caſe. verſſon releaſes to difleifor with Warranty and dies, and after Leſſee 
enters or recovers by Aſſiſe, becauſe the Warranty does not deſcend 
upon him; yet this fhall not reduce the Remamder or Reverſion. 
Blit it ſhall be bound by the Warranty, becauſe it was bound be- 
fore the Re-entry. 44 All. 35. 

2. Bur otherwile it is it the Leſſee re-enters before the Death of the 
Anceſtor, then the Remainder or Reverſion is not{bound by the Yar- 
ranty becauſe it does not deſcend upon him; and therefore the Re- 
entry of Leſſee reduces the Eſtate of him in Reverſion and Remainder, 
and then the Eſtate upon which the Warranty was annexed is de⸗ 
| ſfroyed. 44 All. 35. | 
2 Le. 55. 3. So if Tenant tor Life, Remainder for Life, Remainder in Fee are, 


an * and Tenant for Lite aliens in Fee, to whom an Anceſtor of him in Re- 
ale 0 


{rs v. mainder in Fee releaſes with Warranty, and after before his Death, 
Smith, he in Remainder enters tor a Forteicure, this deſtroys the Warranty 
S.P. 17 2 the Remainder alſo, for the Cauſe aforeſaid, 44 Aff. 35. by 
a4 E z. 30. Thorp. 


31. but it 


ſhould be 44 AM. pl. 3 5. as in Roll. and is Lib. Af. pag. 295. a. at the Top, that the Warranty is 
loſt by the Entry of him in Remainder for Lite, and the firſt Remainders recontinued. Same Cale is 
at 44 E. z. 30. 31. but not S. P. 


4. Jf Baron and Feme are ſeiſed for Lite of Land, the Remainder to 

Fol. 741. the Son in Tail, the Remainder to the Son in Fee, and the Baron makes 
LEY of Feoflment with general Warranty, and dies, and this deſcends upon 
291. pl. 2. the Son, and atter the Feme enters by Force of the Statute of 32 H. 8. 
8. C. and thy” the Feme be remitted to her Eſtate for Lite, yet this ſhall not 
ml  _ —— the Warranty as to the Son; for his Eſtate was bound by 
the Jury the collateral Warranty before the Entry of the Feme ; and therefore 
had found the Warranty cannot be deſtroyed by the Entry of the Feme. Hill, 
the Son to 10 Car. B. R. between * G:zu/et and Saundrey, Per Curiam, and 
have beer 1, COUn{el, admitted, and agreed without Argument of this Point. 
they did Intratur. Tr. 8 Car, Rot. 1000. Car. B. N. between + Fox 
not; and that aud Kenda/! ADJUBgED upon A ſpecial Verdict, and the ſame Judgment 
not being afterwards Mich. 5 Car. affirm'd per Curtam, without Scruple, 
found, 19"e* th Writ of Error in the Exchequer Chamber. Intratur in B. R. 


ley J. hela Tx. 3 Car. Rot. 746. But in this Cale the Revertion in Fee was li- 
the War- mired to the right Heirs of the Baron. | 

ranty to be 

no Bar, but Crooke e contra ; bat upon that Point they would adviſe 
Mich. 4 Car. in B.R. adjudg'd. Jo. 199. pl. 15. S. C. adjudg d. 


1 Cro. C. 145. pl. 23. S. C. 


5. If a Man gives to Father and Son, and to the Heirs of the Body of the 
Father, and the Father aliens the Land with Warranty, and dies, the Sor 
may enter into the ene Moiety for the Diſſeiſin to him, and ſhall have his 
Action of the other Moiety, by all the Juſtices. But by Askue [Aſhton] 
It 1s to be known it he may enter into any Parcel ; for then the Warranty 
as to this Parcel is defeated, and Warranty cannot fland in Part and be de- 

feated in Part; Per Newton and Paſton. And therefore Brook ſays, it 


ſeems 


L 


— 2 


— e 


ſeems to him that by the Entry into Part all the Warranty ſhall de de- 

feated ; for all the Juſtices ſaid that he may enter into the Moiety. Quod 

nota. Br. Garranries, pl. 34. cites 22 H. 6. 51. | | 
6. Two make a- Feofſment in Fee, and warrant the Land to the Feoffze So it is if 

and his Heirs, and the Feoffee releaſes to one of the Feoffors of the Warran- e infeeffs 

ty, yet he ſhall vouch the other for the Moiety. Co. Litt. 393. a. 22 


Warranty, 
| : 78 and the ong 
releaſes the Warranty, yet the other ſhall youch for his Moiety. Co. Litt. 393. a. 


id a * 8 * a 4 
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(G) Warranty. Extinguiſhment. Ii hat Act or Thing see (F) 
will deſtroy all the Warranty. CY 


1. 1 bs are pur ont —.— e and after the one inſeoſtz the 
other of his Part itting he may) thts ſhall extinguiſh 
all — — and not the Motetp only, "Contra 13 Es Age 


* 


[ — un.: 


(H) Warranty. A Title happening of later Time ſhall 
not be bound. 


1. IF wy Anceſtor be diſſeiſed, and I releaſe to the Diſſeiſor wifh 
Warranty, and after my Anceſtor dies, by which the Right de⸗ 
ſcends ta me, yet my Warranty ſhall bar me. 17 E. 3.67. b. 

2. Ik Tenant in Tail, the Remainder in Tail ate, and Lenant in Tail s. C. argucd 
levies a Fine with Warranty, and atter ſuffers an erroneous Common 2 Roll. Rep. 
Recovery, and dies wirhour Ifſue, and the Warranty defcends upon I. mm — 
him in Remainder, it ſeems that it ſhall not bar him to have Writ of % abe 
Error upon the Common Recovery, becaule this Title of Error ac- by the Death 
crued to him after the Warranty created. Hill. 13 Ja. B. R. between ol one of 
Holland and Lee dubitatur. e ried 

Bridgm. 69 
to 79. 8. C. argued, but the Writ abated. ——— It was agreed by all the Juſtices, that when a Man 
binds himſelf and his Heirs to Warranty, they are not bound to warrant new Titles of Actions accrued 
by the Feoffee, or any other, after the Warranty made, but only ſuch Titles which are in Eſſe at the 
Time of the Warranty made. D. 4. b. pl 15. Mich. 30 H. 8: Anon S. C. cited Bridgm 77. in 
Caſe of Holland v. Jackſon. ; 


3. It is a Maxim, that no Voucher ſhall extend to bar any Eſtate of S. P. 9 Rep. 
Franktenement or Inheritance, which is in Eſſe, Poſſeſſion, Reverſion, or N 
Remainder, (and not diſplac d or turn'd to a Right 5 buy or at the Time "ng in . 
of the Warranty made, tho? after and at the Time of the Deſcent of the garet Pod- 

arranty the Eſtate of Franktenement or Inheritance be diſplaced and ger's Caſe, 
838 10 Rep. 96. b. 97. a. Mich. 10 Jac. B. R. in Seymour's 

e. 

4. A Warranty extends to Rights precedent, and never to any Right that 
commences after the Warranty. Co. Litt. 388. b. 

5. As it Lord and Tenant be, and the Tenant makes a Feoffment in Fee 
with Warranty, and after the Feoffee purchaſes the Seigniory, and then the 


Tienant ceſſes, the Lord ſhall have a Ceſſavit. Co. Litr. 388. b. 


(H. 2) Warranty. 


——— — 
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(H. 2) Warranty. Pleadings. 


1. HEN the Vouchee will avoid the Warranty by Alteration of the 
| Eſtate, he muſt ſhew How the Eſtate is chang'd ; Per Hobart 
Ch. J. Hob. 26. in Caſe ot Roll v. Osborn, cites 3 E. 3. 51. ; 

2, In Aſſiſe the Tenant pleaded Warranty of the Grandfather of the Plain- 
ri; to which the Plaintiff ſaid that at the Time of the making &c. the 
Grandfather had nothing unleſs for Term of Life, the Remainder to W. N. 
which N. N. enter d for the Alienation, becauſe to his Difinheritance ; and 

. well confeſs'd and avoided. And this agrees with Libro Littleton, that 
if the Heir can avoid or defeat the Poſſeſjion upon which the Warranty is 
made, it is a good Avoidance of the Warranty, Br, Garranties, pl. 99. 
cites 9 E. 3. 11. 

3. It a Man enters into a Warranty with a Proteſtation of an eſpecial 
Eſtate in the Tenant who admits it, the Vouchee ſhall warrant no other 
Eftare, tho? it be greater; Per Hobart Ch. J. Hob. 26. in Caſe of Roll 
v. Osborn, cites 41 E. 3. 25. 

4. In Aſſiſe Warranty of the Uncle of the Plaintiff was pleaded whoſe 
Heir he is, and the Plaintiff” ſaid that he never had ſuch an Uncle; and 

ood. Br. Garranties, pl. 74. cites 44 Aff. 1. 


* 


(H. 3) Warrant ya good Bar. In what Actions, 


1. IN ſome Actions, eſpecially Aions real, the Warranty of the An- 

ceſtor of rhe Plaintiff ſhall be a good Bar; but then the Conclu- 

ſion of the Plea muſt be conſidered, which appears by the Books of En- 

2 to be, Si encounter le Garanty ſon Aunceſtor que Heir Sc. Heath's 

ax. 60. 5 

2. In Aſſiſe of Common the Warranty of the Anceſtor is no Bar; for 

it is of another thing which is not in Plaint, and alſo the Heir cannot entet 

into the Warranty to defeat the Warranty; and therefore it ſhall be no 

Bar to him, inaſmuch as the Law gives him no Means by Action or by En- 
try to avoid it. Br. Garranties, pl. 96. cites the printed Abridgment of 

Aſſiſes, fol. 38. 

But in Treſ- 3. Treſpaſs of breaking his Houſe, and carrying away his Goods: 
paſs the De- The Nefendant ſaid, That it was his Franktenement at the time of the Taking, 
IM ſaid, and he took them Damage feaſant. And the Plaintiff ſaid that before this, 
1% Partie, the Father of the Defendant was ſeiſed, and infeoff*'d W. with Warranty 
nement; and to him, his Heirs, and Aſſigns, who leaſed to the Plaintiff” for 45 Judg- 
the Plaintiff ment if againſt the Deed with Warranty, he ſhall be received to ſay, 
* that it is his Franktenement. And per Hull, This is all in the Realty ; 
coftor of ge by which he ſaid, that after the Leaſe for Life the Father of the Defendant 
Plaintiff, died, and the Defendant enter'd, and the Plaintiff oufted him; Judgment 
evboſe Heir if againſt the Deed with Warranty as above. Note the Diverſity. And 
= Ag „ the Defendant ſaid, that before this his Father was ＋ in Fee, and in- 
was felfed in feoff*d him, and after diſſeiſed him, and infeaff 6 . as above; and he 


Fee, and in- made continual Claim to the Land all the Lite of the Father, and dur/t 


fecff*d N. in not enter tor fear of Menace; and his Father died, and he enter'd, and fo 
his Franktenement, and the Iſſue taken upon the continual Claim; and 


{0 


Fee by Deed, 
Que Eſtate 


8 


„ n rn — A po 


Voucher. 49 


ſo ſee that Warranty is a good Eſtopple in 'Treſpaſs. Br. 'Treſpaſs, pl. he has, Judg- 
102. Cites 14 * E. 4. 13. I 
nſt the 

Deed of his Anceſtor, whoſe Heir he is, he ſhall be received to ſay that it is his Fontan - and 
at laſt he was compell'd to conclude upon the Franktenement, to ſay that it is his Franktenement, and not 
the Franktenement of the Defendant ; for the Realty ſpall not come in Iſſue in T1 reſpaſi, as agreed there. And 
per Hanke, Warranty is no Plea in Action of Treſpaſs. Br. Treſpaſs, pl. 105. cites 14 H. 4. 35. 
And by 22 E. 4. 4 he ſhall not averr Feoftment nor Warranty in Bar. Qurre [if] by Concluſion. 114.— 
o where the Defendant in Treſpaſs ſaid that the Place is 20 Acres, and pleaded a Releaſe of all the Right 
with Warranty of the Anceſter of the Plaintiff, whoſe Heir he is, made to J. N. Tenant of the Land, Que 
Eſtate he has, and rely d the Warranty. Per Suliard, This is no Plea; but if he had given Claur, 
it had been a good Plea ; but ſeveral contra, and that it is no Plea, unleſs chen the Franktenement comes 
in Debate, and by way of Concluſion, it is then a ood Plea, and not as here; for the Action ſtands indif- 
ferent ; for it may be brought by Tenant of ce-Simple, Fee-Tail, for Term of Life, or for Years, 
and this is a real Par, which is no Plea in an Action merely perſonal ; for it may be that the Plaintiff is 
Tenant for Years, or by Execution by Elegit, Statute Merchant, or the like, and therefore no Plea. 
Br. Treſpaſs, pl. 361. cites 21 E 4. 82.—— And 22 E. 4. 4 1 the Opinion of the whole Court there, 
except Catesby, it is no Plea, Quod nota. Ibid. —— So in Treſpaſs upon the Statute 5 R. 2. Ubi in- 
greſſus non datur per Legem, the i arranty of the Anceſtor was pleaded, 2 if againſt the Deed 
of his Anceſtor, whoſe Heir &c. and the Plaintiff demurr'd. And the beſt Opinion was, that it is no 
Plea before that the Frarktenement comes in Debate; for the Warranty cannot be Satisfaction for the Da- 
mages which are to be recover'd in Treſpaſs. Br. Treſpaſs, pl. 262. cites 1 H. 7. 12.—— Br. Garran- 
ties, pl. 75. Cites 8. C. Quod nota.— .. Ind in the ſame Caſe and ſame Year, fol. 22. the Defendant 
pleaded Fe: ment of FB. Anceſtor of the Plaintiff, whoſe Heir he is by Deed, and demanded Judgment, Si 
Actio, againſt the Deed of his Anceſtor, whoſe Heir &c. and no Plea. Br. Treſpaſs, pl. 262.——Tr 
was ſaid by the Juſtices, that in Tr eſpaſs done in Land collateral Warranty is no Plea, becaule the Plaintiff 
is ſuppoſed in Poſſeſſion; Put if he intitles himſelf after to the Franktenement, then it is a good Bar. Qua re 
inde ; for it appears often that it is a good Effopple in Treſpaſs, after that the Franktenement comes in 
Debate, but no Bar; for the Warranty is rcal, and the Action is perſonal. Br. Treſpaſs, pl. 173. cites 
11 H. 3. 9. 

Tre pal Vi & Armis. The Defendant ſaid, that the Place is 4 Acres, of cbich J. S. ca, ſeiſed in Fee ; 
to whom R. Anceſtor of the Plaintiff, whoſe Heir he is, releaſed all bis Right with Warranty by this Deed &c. 
Dre Eſtate the Defendant has, Judgment if againſt the Warranty &c. Quzre; for he did not convey 
Title by Fecffment or otherwiſe. Ard Quære if J. S. was Diſſeiſor, and he, who Right has, releaſes to 
him, and the Defendant diſſciſes J. S. and gets the Deed, if he ſhall plead it by rea ſon of the Poſſeſion. 
And per Pigot and Bridges, it is no Plea ; but Starkey contra; therefore quzre. Br. Garranties, pl.65. 
Cites 21 E. 4. 18. Heath's Max. 60. cites S. C. 

In Treſpaſs the Defendant pleaded Leaſe for 60 Years by the Father of the Plaintiff, and Cenfirmation of 
the Plaintiff with Warranty, and relied upon the Deed. And per Brudnel, it is no Plea ; bur ſhall plead 
it by way of Covenant ; for by the Warranty he cannot vouch, becauſe it is only perſonal ; but in Writ 
of Right of Ward a Man may vouch ; but here he is put to Writ of Covenant, as in Writ of Watte ; 
quod Fineux Ch. J. conceſſit. But per Tremaile J. he may — it by way of Bar. Br. Covenant, pl. 
25. cites 21 H. 7. 32. Br. Garranties, pl. 41. cites S. 

* This ſhould be 14 H. 4. 13. and fo are the other Editions. 


4. It is holden no Plea that the Plaintiff did confirm to the Defendant, 

Leſſee for Years, with Warranty; nor in Aſliſe by Tenant by Statute is the 
Warranty collateral of his Anceſtor a good Bar, becauſe only a Chat- 
tel is demanded ; y et holden, that a Ward may be granted with Warranty, 
and the Voucher may be in a Writ of Ward, Heath's Max. 61. cites 
20 H. 9. [4.a. pl. 11.} 

5. A Sale of a Chatte! without * expreſs Warranty bindeth not the * The Ori- 
Seller to warrant ; and that Warranty alſo muit be made at the Time of ginal is 
the Sale, and not aſter; and a0 Advantage thereof to be taken by way of Eſplees of) 
Bar, bat by way of Action. Quod nota, Heath's Max, 61. cites 5 U. 

4 SWF 
; 6. In a Formedon in Deſcender the Tenant may plead, That the Anceſ- 
tor of the Demandant exchanged the Lands with the Tenants, for other 
Lands taken in Exchange, which deſcended to the Demandant, where- 
into he had enter'd and agreed; or if he had not enter'd and agreed unto 
the Lands taken in Exchange, then the Tenant may plead the Warran- 
ty in Law, and other Aſſets deſcended. Co. Litt. 384. b. 

T7. Tenant in Tail made a Feoff ment in Fee with Warranty, and diſſeiſed 
the Diſcontinuee, and died ſeiſed, leaving Aſſets to this Iſſue. Some hold 
that in reſpect of this ſuſpended Warranty and Aſſets, the Iſſue in Tail 
ſhall nor be remitted; bur that the Diſcontinuee ſhall recover againſt the 
Iſſue in Tail, and he take —__ of his Warranty, if any he hath ; 

an 
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2 Voucher. 


But if Je- 
nant by the 


Curteſy aliens 


and alter, in a Formedon brought by the Iſſue, the Diſcontinuee ſhall bar 
him in reſpect of the Warranty and Aſſets, and ſo every Man's Right 
ſaved. Co. Litt. 390. a. b. (o.) 8 | | 

8. A Warranty does not bind a Title of Dower. Arg. Roll Rep. 30). 
Hill. 13 Jac. B. R. in Caſe of Holland v. Lee, cites 34 E. 3. Garranty, 
52. 21 E. 4.8. And Ibid. S. P. admitted by Counſel ; but faid, this 
ſeems intended where the Title of Dower actrues after the Warranty 
deſcended. 8 

9. In a Vrit of Right a Warranty ſhall not be a Bar. Arg. Roll Rep. 
307. in Caſe of Holland v. Lee, cites 34 E. 3. Conuſans 29. 


with Warranty, and dies, and the Heir brings M rit of Rizht, he ſhall be barr'd by the Warranty, tho' 


no Aſſets be deſcended. Br. Garranty, pl. 95. cites 5 E. 4. 
according to the Statute ot Glouceſter, cap. 20. Ibid. 


See the 
Statute of 
Glouceſter, 
Cap. 12. at 


(B. b. 3) 


Centra if be brings Aclion poſſeſſory, 


(H. 4) Voucher. What it is. And the ſeveral Sorts, 


I, Voucher is, in the Underſtanding of the Common Law, when 

A the Tenant calls another that is bound to him to warranty into 
the Court; that is, either to defend the Right againit the Demandant, or 
to yield him other Land &c. in Value; and extends to Lands or Tenements 
of an Eſtate of Freehold or Inheritance, and not to any Chattel real, per- 
ſonal, or mix d, ſaving only in Caſe of a Wardſhip granted with Warranty; 
tor in the other Caſes concerning Chattels, the Party, if he hath a War- 
rant, ſhall not vouch, but have his Action of Covenant, if he hath a 
Deed ; or if it be by Parol, then an Action upon his Caſe, or an Action 
of Diſceit, as the Caſe ſhall require. He that vouches is called the 
Voucher, Vocans; and he that is vouched is called Vouchee, Warran- 
tatus. Co. Litt. 101. b. 

2. There is a Recovery with a /ngle Voucher, and that is where 
there is but one Voucher; and with à double Voucher, and that is when 
the Vouchee vouches over; and ſo a treble Voucher &c. There is alſo 
a * foreign Voucher, and that is when the Tenant, being impleaded within 
a particular Juriſdiction, (as in London or the like) vouches one to 
2 and Eo that he may be ſummoned in ſome other County, 
out of the Juriſdiction of that Court: This is called a foreign Voucher, 
but might more aptly be called a Voucher of à Foreigner, De Forinſecis 
vocatis ad Warrantizandum. Co. Litt. 102. a. 


(I) Voucher. JY ho may vouch. In reſpect of his Eſtate. 
[Being but a Chattel. 


1. I2 a Writ of Dower againſt 'Tenant by Elegit, and the Heir in 
Reverſion, the Tenant by Elegit cannot vouch che Heir, becauſe 

he has only a Chartel. 1 E. 3. 2. Contra 2 E. 3. 42. b. 
2. Treſpaſs upon the Statute of 5 R. 2. The Defendant pleaded Leal: 
« for Years of the Anceſtor of the Plaintiff, and Confirmation made by the 
Plaintiff to the Leſſee with Warranty ; Judgment if againſt the Decd 
which comprehends Warranty. Brooke ſaid, the Warranty is no Plea ; 
for it is only of Chattel real, of which Action does not lie, in which a Man 
may 
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Voucher. 51 


may vouch or rebut; To which F airfax agreed, and that it is only as 
Warranty of an Horſe. Br. Garranties, pl. 97. cites 20 H. J. 

3. Grant of Ward is good with Warranty; and in Writ of Ward the 
. ©X Grantee may vouch or rebut. Br. Garranties, pl. gy. cites 20 H. . 4. 
„ Per Newport and Elliot. 

'3 In Aſſiſe by Tenant by Statute Merchant, Warranty Collateral by 
' "* Anceſtor of the Plaintiff is no Bar; tor it is only a Chattel real, tho? the 
Writ be Ut de libero Tenemento. Br. Garranties, pl. 97. cites 20 H. 
7. 4. Per Rede J. 


2 (K) What Perſons may vouch, [and How.] 


Fol. 742. 


1. NN a Writ againſt the Lord and his Villein, the Villein, by Suffe- If a /in 
rance of his Lord, faving to him his Serviture, may vouch as purchaſes 

Stranger ro warranty, 18 E. 3. 19. b. So they may join in > 

Voucher [in ſuch] Special [Manner.] 33 H. 6.1. b. the Lord en- 


1 2 ters, and i 
impleaded by one who is bound by the Warranty, he may rebut by this Warranty, but cannot 6 by 


ir. Br. Voucher, pl. 132. cites 22 Aſſ. 37. 


2. Ik Feoffee with Warranty to him and his Aſſigns infeoffs his Heir For he is re- 
within Age, and dies, the Beit ſhall vouch as Heir, notwithſtanding ited be. 
the Feoffment, and claim the one Eſtate or the other, becauſe he ac- — his 
cepted the Eſtate being an Inkant. 40 E. 3. 44. 30 E. 3. 16. b. Br. Garran- 
— 4 E. 3. 36. b. ties, pl. . 


Cires 8. C.— 
q 6 Rep. 69. b. in Sir Moyle Finchs's Caſe, cites 43 E. 3. 5. (23. b.) For the Law which has deter- 
* mined the Warranty of the Father to the Son, will give the Son Benefit of the firſt Warranty; be. 


cauſe this is by Act of Law. 
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{ ; 3. But if he had been enfeoffed at his full Age, he could not vouch * Br. Gar- 
> as Heir, but as Aſſignee. * 4o E. 3. 44. Contra 18 E. 3. 52. . 


cites 8 C. 
4. [But] Jf Feoffee with Warranty enfeoffs his Son and Heir g. Garran- 
with Warranty, and dies, the Son may vouch as Heir to his Father, tics, pl. 9. 
tho' he be in by Purchale; becauſe the Warranty between him and his cites S. C. 
Father is loſt. 43 E. 3. 23. b. Co. 11. Bowles 81. 4 = N 
5. [But] If Feoffee with Warranty gives in Tail to his Heir, and sven, 
dies, the Heir cannot vouch the firſt Feoflor betore he has vouched Cafe. 
himſelt. Dubitatur. 18 E. 3. 6. 18 E. z. 52. 
6. [But] If Feoſfee with Warranty leaſes for Life to his Heir, and 
dies, by which the Reverſion deſcends upon the Leflee, he may vouch 
as Heir, becauſe he may be in by Oeclcent of all the Eſtate at his E- 
lection. 18 E, 3. 52. 
7. In Mortdanceſtor, the Tenant vouched to Warranty A. and prayed 
that he may be ſummoned in another County. Fith counterpleaded that the 
Vouchee nor none of his Anceſtors had any Thing &c. upon which the Aſſiſe 
was taken, and found for the Tenant, by which it was awarded that the 
Voucher ſtand. Br. Voucher, pl. 102: cites 36 Aſſ. 6. 
8. Formedon in Remainder againſt two Barons and their Femes, the 
Barons made Default, and the Femes were received and allow*d to vouch. 
D. 298. pl. 28. Hill. 13 Eliz. Anon. 


(K. 2) [What 
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52 Voucher. 


(k. 2) [What Perſon may vouch] By <ohat Names. 


- [1.] 7. IF a Reverſion deſcends, and after Tenant by the Curteſy 
ſurrenders to him, he May vouch as Heir. 1 Þ, 6. 2. 


(K. 3) What Perſons [may vouch] i» Reſpect of thew 
Eſtates. 


[1.] 8. 'HREE ſointenants are with Warranty, ahD one ſurrenders 
or releaſes ro the others, they may vouch for the En 
tierty ; for they are in by the Feoffor for the whole. 40 E. 3. 41. b. 
[2. ] 9. One Coparcener cannot vouch alone without the other as 
| Heir. 43 E. 3. 23. b. 19 Y. 6. 18. b. : 
* In the 3. Statute Weſtm. 2. 13 E. 1. Cap. 4. Parag. 5. When Tenants in Dower 
Lud = —4 in free Marriage by the Law of England, or for Term of Life, or in Fee Tail, 
by chis Act, loſe their Land by default, * and it is come to that Peint that the Tenants 
the Deman- + muſt be compelled to ſhew their Right, 
dant mu 
count that he or 55 eas ſeiſed of the Lard for Term of Life, or in Tail, <ithout ſpecving of whe Leaſe ov 
Gift, for that the Action is brought of his own Poſſeſſion, and alledge the Eſplees in himſelf, and that 
the Defendant hath deforced him, <vithout making of any mention of the Record. And then the Tenant may 
defend the Right of the Demandant &c. and either ſpecv how he recover d againſt the Demandant by Ferme- 
don, or other real Action; ard in the Purcloſe of his Plea ſhall ſay, that ipſe Paratus eſt ad manutenendum 
jus & titulum ſuum prædict . per donum prediti” &c unde petit Judicium, whereby the Defendant in the 
Quod ei deforceat is become Aclor, and in Effect revives the former Action, and the Demandant in the 
Quod ei deforceat is become in manner & Tenant to the former Action, and may touch as if he were Tenant 
to the former Action; becauſe if he hath but an Eſtate for Life, it is not ſafe for him to plead in chief, 
but to vouch him in the Reverſion; therefore he can vouch no other, but him in the Reverſion; or if 
the Defendant notwithſtanding, «ton the Title of the former Recovery, plead ſome other Bar, then the De- 
mandant in the Jud ei deforceat ſhall not vouch at all, becauſe the former Action is not revived. And if the 
Nefendant plead the former Recovery, the Demandant may traverſe the Title, or plead any thing in 
Bar of the Title. 2 Inft. 351, 352. 
+ Ir is not of Neceſſity that the Defendant, in the Writ of Quod ei deforceat, do plead the former Reco- 
very; but (as hath been ſaid) he may plead any other Bar. 2 Inſt. 352. 


Words the io h. belong 53 


Demandant 
in the Quod ei deforceat after the Recovery pleaded cannot vouch any other but bim in the Reverſion 
2 Inſt. 352. 


* By theſe b nd] they * cannot make Anſwer without them to whom the Reverſſon 
of 


* Upontheſe Therefore it is * granted unto them to vouch to Warranty t as if they were 


Words rwo 4 wi - | | 
Al Tenants, if they have a Warranty, And when the Warrantcr hath warrant- 


ate do be ob. ed, ibe de paſs between him that is ſeiſed and the Warrantor, accord. 


ſerved. Firſt, ing to the Tenor of the Writ that the Tenant purchaſed before, and by which 


that albeit he recovered by Default. And ſo from many Actions, at length they jhail 


the Deman- 2 3 | 
fey ys reſort to one Fudgment, which is this, That the Demandants ſhall recover 


Quod ei de- Heir Demand, or the Tenant ſhall go quit. 
forceat after 


the Recovery pleaded cannot vouch, yet the Quod ei deforceat may be maintainable. Secondly, if tlie 
Recovery by Default be in ſuch an Action where no Voucher doth lie, yet the Quod ei detorcear 1s 
maintainable. 2 Inſt. 352. 

t Theſe Words are to be intended that ſich Tenant ſhall vouch, which might have coucl ed in the £0 
I/rit, and therefore if the Judgment by Default be in a Scire ſacias brought upon a Recovery or tine, 
or in a Writ of Entry, or in the Quibus brought af us the Diſſeiſer bimſelf, there lies no Voucher, 
and yet a Quod ei deforceat is given by this Act upon ſuch a Recovery by Default. 2 loft. 352. 


S. F. 
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Voucher. 63 
S. P. Per Keble. Br. Pernor of Profits &c. | to. Cites 14 H. 7. 17. 15 H. 7. 18.———S. C. 
cited Pl. C. 113. a. in Townſend's Caſe, ſays that theſe Words, tho' ſpoken affirmatively, con- 
tain a Negative in them, viz, Nullo alio Modo, fo that the Words (Vouch to Warranty, as if they 
were Tenants) have one and the ſame Effect of all thoſe Words, viz. (vouch to Warranty as if the 
were Tenants, and in no other Manner.) S. P. by Sanders Ch. B. Pl. C 206. b. 207. a. in Caſe 
of Stradling v. Morgan. — Pl. C. 113. a. In Marg. it is ſaid thus, viz. Nota Reader, that the Statute 
is, Vouch to Warranty (according to the Tenor of the Writ) as if they were Tenants. 

And where the Vouckee ſheuld not have his Age in the former Wii, he ſhall not have his Age in this 
Wri: ; for this Writ is of the Nature of the other. 2 Inſt. 3 52. | | 

The Tenant in a Quod ei deforceat may vouch &c. and ſo both Tenant and Demandant (as hath been 
ſaid) may torch in this Act, [and] ſeeing the Statute doth give a Voucher, by Conſequence he ſhall re- 
cover in Value. 2 Inſt, 3 52. | 

But note this Act doth give but one Voucher, and therefore the Vouchee ſhall not vouch over. 2 Inſt. 
352. Br. Parliament, pl. 21. cites 14 H. 7. 17. S. P. by Vaviſor, becauſe in this Point the Statute 
is to be taken ſtrictly. 

This (As if &) extends only to the Point to which it is referred, viz. Notwithſtanding that he be 
Demandant ; but this will not alter or abbrogate the Law in other Caſes, and therefore if Tenant pleads 
other Bar, and does not maintain the firſt Recovery, he ſhall not vouch at all ; nor ſhall he vouch other 
than him in the Reverſion, neither ſhall he vouch in any Action in which no Voucher lies. 11 Rep. 
62. b. in Dr. Foſter's Caſe, cites 9 E. 3. 22. tit. Counterple de Voucher 101. 33 H. 6. 16. 14H. 7. 18. 


4. Gift in Tail reſerving the Rever/jon ; the 'Tenant is impleaded ; this Br. Cui. in 
is good Warranty to plead, unleſs againſt him who is to Defeat this Vita, * 
Warranty with Reverſion; and ſo Reverſion is good Warranty in Law.. 
Br. Garranties, pl. 29. cites 38 E. 3. 32. 

5. In Przcipe quod reddat the "Tenant vouched, the Vouchee entered 
into the Warranty, and fhew'd that M. was ſeiſed of this Land and other, 
and had Iſſue A. and N. who made Purparty and this Land allotted to A. 
in Allowance of other Land allotted to N. and after A. had Iſſue F. who had 
Iſſue the Vouchee, and N. had Iſſue E. and E. had Iſſue M. of whom he 
pray'd Aid, and that the Parol demur for his Nonage ; the Demandant 
ſaid that A. infeoffed I. Father of the Vouchee, and ſo the Purparty deftroy'd. 
And the Opinion of the Court was that yet he ſhall have Aid, and there- 
tore becauſe he alone cannot have the the Warranty Paramount, he and 
the other ſhall have the Warranty. Br. Garranties, pl. g. cites 43 E. 
3. 23. 
6. Where a Man abates, and the Abator infeoffs F. S. who leaſes for But if Aa- 
Life, and grants the Reverſion to F. S. Heir of the Abator, the Tenant at- 7 . 
torns, and the Tenant is impleaded, and makes Default alter Default, and 5%, — 
he in Reverſſon is received, he cannot vouch, by Reaſon that the Statute — and 
is general, That it is good Counterplea that the Anceſtor of the Tenant auether, and 
who youch'd, whoſe Heir he is, was the firſt who abated, and yer the oy — na 
Tenant, who vouch'd, claim'd in by Purchaſe, and not as Heir; and yer — 4 
upon a Fine, he who claims by Purchaſe, and not by Deſcent, may ſay for the Ad- 
that his Anceſtor, who levied the Fine, had nothing at the Time &c. vantage of 


the other; 


Br. Voucher, pl. 33. cites 46 E. 3. 2. Per Finch. And per 


Finch, the Statute extends as well to him who is Tenant by Receipt and Voucher, as to the Tertenant 
1 for he is in Loco tenentis. Br. Voucher, pl. 33. cites 46 E z. 2. Per Perſey and 
inch. 


7. It was ſaid, that where two abate to the Uſe of the one, and Ce/ty que 
Uſe Ec. infeoffs the other in Fee, who vouches, he ſhall not have the 

oucher. Br. Voucher, pl. 33. cites 46 E. 3. 2. | 

8. Where the Statute is, that a Man ſhall not vouch out of the Degrees 
in Writ of Entry within the Degrees, yer the Zenant by Receipt may wouch 
extra Gradus ; ad quod non fuit reſponſum. Br. Voucher, pl. 33. cites 
46 E. 3. 2. Per Perle. 

9. After the 4 Degrees are paſt, the Iſue in Frankmarriage ſhall do 
ſuch Services to the Donor as & Donor does over to his Lord, and yet 
the Iſſue ſhall vouch by the Frankmarriage, and ſhall have Writ of 
Meſne by it. Br. Voucher, pl. 126. cites 12 H. 4. 9. Per Hank. 


5 10. Tenant. 


54 Voucher. 


He cannot 10. Tenant jor Life may chuſe to vouch or pray in Aid, Br. Voucher; 
vouch and pl. 6. cites 9 H. 6. 3. 


rag in 


alue, if his Leaſe be not by Dedi Conceſſi or Rent reſerved Br. Voucher, pl. 106. cites 6 H. 7. 2. Per 
Huſſey and Fineux— Br. Recovery, pl. 18. cites S. C. 


11. In Cui in Vita the Caſe was, that a Feme ſeiſed of Land took Baron; 
and had Iſſue two Sons, the Baron alien d in Fee, the Feme died, and the 
youngeſt Son recover'd the Land by Cui in Vita in the Per in the Life of the 

Baron as Heir, and the elde/t Son brought Cui in Vita in the Poft againſt 
the youngeſt, and he vouch'd the Tenant againſt whom he recover d; and 
the Demandant counterpleaded, becauſe he who is now Tenant recover d the 
ſame Land againſt the => Vouchee by Cui in Vita in the Per, ſuppoſing his 
Entry by the Baron of his Mother whoſe Heir &c. and ſued Execution ; and this 
Eſtate continued by Force of the Recovery till the Day of the Writ purchas'd, 
and always after. Et hoc paratus eff &c. abſqne hoc that the ſaid Vouchee, 
vr any of his Anceſtors, had ever any thing in other manner; and pray'd 
that he be ouſted of the Voucher. And per Babb. and Paſton, this is not 
any Counterplea to the Voucher, bur to the Lien which is for the 
Vouchee to have; and not tor the Demandant, by reaſon that the De- 
mandant has conteſs'd Poſſeſſion in the Vouchee, who might make Feoff- 
ment. But Marten contra; tor F it may appear by a Cauſe ſhewn, that the 
Vouchee had nothing but a Poſſeſſion, which is defeated by a Rec or law. 
ful Entry, he ſhall not have the Voucher; Quod Paiton conceſſit. Br. 
| ihn de Voucher, pl. 2. cites 9 H. 6. 49. 
He ſball ner 12. Tenant by the Curteſy cannot vouch, Br. Voucher, pl. 162. cites 


2 the 10 H. J. 10. Per Frowike. 

ir to re- 

ws in Value, nor the Leſſee for Life him in Remainder. F.N.B. 134. (G) in the new Notes there 
(c) cites 14 H. 6. 25. S. P. And that it is the ſame of any other who comes in En le Peſt. 5 Rep. 
17. Paſch. 25 Eliz. the 5th Reſolution in Spencer's Caſe. 


13. No Man ſhall vouch as Party, Heir, or Aſſignee, but in Privity 
85 of Eftate. Co. Litt. 385. a. | 
Ceſty que 14. Cefty que Uſe might vouch 3 Per Windham J. and he faid there 
Uſe may re- was no Authority to the contrary, but only Opinions obiter. 1 Mod. 
bet, at Joo 193. Hill. 26 & 27 Car. 2. C. B. in Caſe of Williamſon v. Hancock. 


vouch ; for 


hat is to re- f i 
— in Value for the Loſs. 2 Salk. 685. Paſch. 4 Ann. B. R. Smith v. Tindall. 


15. At Common Law many Perſons might rebut, that could not take 
Advantage of a Warranty by way of Voucher; As the Lord by Eſcheat, 
the Lord of a Villein, a Stranger, Tenant in Poſſejjon. Mod. 193. Arg. 


in Caſe of Williamſon v. Hancock, cites 35 All. 9. and 11 Aff, 3. and 


45 E. 3. 18. pl. 11. and 42 E. 3. 19. b. 


. 


(K. 4) [What Perſon may vouch. Perſons] in of 
other Eſtate. 


Br. Voucher, [1] 10. LIE who is in of other Eſtate than that to which the War- 
pl. 71. cites ranty was annex'd, Cannot vouch, 45 E. 3. 18. b. 


. 
41. and 22 H. 6. 22. 


4 Le. 94 [a2] 11. As ff Tenant in Tail with Warranty be in of a Fee upon a Diſ- 
2.19%. continuance, he cannot vouch, 45 E. 3. 18. b. 4 Þ, 6. 21. 


aſe © 
Owen v. Porgan, Anderſon Ch. J. cites S. C. _——& if Tenant in Tail general diſcontinues, and 


retakes 
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2 95 
— s in Tail to him and his ſecond Feme, and is impleaded, he ſball not vouch the firſt Donor, b Reaſon 
that he is in of the ſecond Tail. Br. Voucher, pl. 142. cites 44 3. 24. Felt er 


2 
- 


[3] 12. Tf a Warranty be annex'd to a Seigniory, and after a Te- 
nancy eſchears, and afterwards [the] Tenancy is demanded, he can- 


not vouch for this. 6 Y. 4. pl. 1. Olttbitatur, 
4. It a Man releaſes with Warranty to a Baſtard, and the Baſtard dies 


without Heir in the 2 9 him who releaſes, the Lord enters by Eſcheat, 
et 


and now he who ma e Warranty dies, and his Heir brings Action 
againſt the Lord, he ſhall not plead this Warranty: The Reaſon ſeems 
to be, inaſmuch as it 1s deſcended upon other Poſſeſſjon in which it was not 
made; and alſo this Poſſeſſion is in the Poſt, and not in the Per. Br. 
Garranties, pl. 49. cites 29 All. 34. 

5. If Baron N the — of his Feme, and retakes to him and 
his Feme, and they are impleaded, and the Baron makes Default, and 
the Feme is received, ſhe may vouch and have the firſt Warranty; tor the 
Feme is remitted. Br. Recovery, pl. 5. cites 44 E. 3. 17. 

6. If two exchange Lands, and the one chiers by the Exchange into the 
Land of the other, and infeoffs the other of his Land, which the other has 
in Exchange, and after the Feoffee is impleaded, and vouches by the Ex- 
change, the other may rebut him of the Voucher, becauſe he is in by the 
Feoffment, and not by the Exchange; as it is ſaid. Br. Voucher, pl. 
148. cires 45 E. 3. 20. | 

7. Cut in Vita, the Tenant pray'd Aid of two, becauſe they were Heirs 
in Gavelkind, and made Partition, and this Land allotted to the Tenant. 
The Demandant ſaid that after the Partition the Tenant infeoff d N. in Fee, 
who reinfeoff*d the Tenant in Fee, Judgment if the Aid &c. and they were ad- 
Journ'd to another Term, at which Day it was awarded that he anſwer 
without the Aid, becauſe he is in of other Eftate, and cannot have the 
Voucher or Warranty paramount, becauſe he is not in as Heir, nor can 
he recover pro rata; tor he is now Purchaſor, and ſo does not hold in 


Parcenary. And fo ſee that he did not loſe Seiſin of the Land, tho' ir 


was after Adjournment. Br. Aid, pl. 46. cites 11 H. 4. 22. | 

8. If I infeoff A. with Warranty, who infeoffs R. and after re-iaferffs S. P. And 
A. now he cannot vouch me, nor hall not have Warrantia Chartæ, in- 1 Poſ- 
aſmuch as he is in of another Eſtate. Br. Warrantia Carte, pl. 24. cites fen con- | 


Fitzh. Voucher 266. Per Barr. the firſt 
: Writ. Br. 
Warrantia Cartæ, pl. 11. cites 21 H. 6. 41. and 22 H. 6. gz. 


9. Tenant for Life, Remainder in Tail, Remainder in Fee. Tenant in 
Tail levies a Fine; this has for ever hinder'd Tenant for Lite, and Re- 
mainder in 'Tail, from deſtroying the Remainder in Fee, becauſe the 
Fine has turn'd his Eſtate into a baſe F ee, and has deſtroy'd all Privity 
ot Eſtate ; ſo that if Tenant for Life and Remainder in Tail would 
make a Tenant ro the Præcipe, yet they cannot vouch the Remainder- 
man in Fee, without he will voluntarily enter into it. 11 Mod. 121. 
pl. J. Trin. 1707. 6 Ann. B. R. Anon. | 


(K. 5) [What 


56 | Voucher: 


(k. 5) [What Perſon may vouch] apo irarranty 


in Ladd. 


[1] 13. LEme endow'd by the Guardian may vouch the Heir of the 
2 Baron, who has the other 2 Parts, and the Reverſion 
of this zd Part. Time of E. 1. 69. b. admitted by Jſſte. 
[2 14 [So] Feme endow'd in Chancery, may vouch the Heir of 
the Baron who has the other 2 Parts, tho he has not the Reverſion 
of the zd Part. 17 E. 3. 8. bv. | 
SAD[/D [3] 15. A Feme Tenant in Dower may vouch the Deir of the Ba- 
„ i 
* [4] 16. So in Mrit of Dower againſt Tenant in Dower, where the 
Dowment of the Tenant is more low than the Title of the Oeman- 
dant, yet the Tenant may vouch, 17 E. 3. 65. b. 
[5] 17. A Feme endow'd by the Vendee of the Baron map vouch 
the Vendee for Caule of her Endowment, and the Reverſion in him. 
This Vou- [6] 18. The Grantee of a Ward may vouch by Force of a Marran⸗ 
—_ by tyin Law. 21 E. z. 11. 22 E. 3.6. 29 E. 3.48. b. 30 E. 3. 6. b. 
be Ward Sinbin Simeon's Caſe, Adjudged 25 E. 3. 38. b. 40. 


(Grant) See ; | | 
5 Rep. 17. a. Reſoly'd Paſch. 35 Eliz. in B. R. in Spencer's Caſe.—And being in Caſe of a Chattle real, 


it imports in itſelf a Warranty. Ibid, 18. cites 29 E. 3. 48. and 30 E. 3. 14. Simpkin Simeon's Caſe. 


[7] 19. Tenant by Elegit cannot vouch, becauſe he comes in by the 
Law. 1 E. z. 2. Contra 2 E. 3. 42. h. 

8. In Præcipe quod reddat, if the Tenant vouches, the Demandant 
cannot counterplead by this Matter, viz. becauſe the Vouc hee had no other 
Eſtate but only by the Feoffment of a Baron and Feme, who were Cæſty que Uſe 
in Right of the Feme, which Baron is dead; for there was a good Poſſeſ- 
ſion tor the Time for the Life of the Baron: And then to ſay that he, 
who is Vouchee, had never other Eſtate but for Life of a Stranger who 
is dead, is not good; for he had Eftate as Son, who might make Feoff- 
ment; and therefore tho' it be now determin'd, it is nor determin'd ab 
initio. Br. Counterple de Voucher, pl. 1. cites 2) H. 8. 23. Per Fitz- 
herbert ]. 

9. And where the Statute 1 R. 2. wills that Feoffments made to great 
Men for Maintenance ſhall be void, and where the Stature of 11 7 5. 
wills that Feoffments made by Femes of their Fointures made in Uſe or Paſſeſ- 
fron, by their firſt Baron or his Anceſtor, ſhall be void, yet this is not void 
between the Feoftor and the Feoffee, bur againſt Strangers; Per Fitz- 
herbert J. But quære if it be a good Poſſeſſion to vouch, but that a 
Stranger, who is not Heir, may counterplead it; for this is not like to 
the other Caſe, for the other was a good Plea for a Time, and thoſe are 
void. Br. Counterplea de Voucher, pl. 1. cites 27 H. 8. 23. 


(L) Voucher. 
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(L) Voucher. Who may vouth as Heir. Aud how] 


1. TI A. be infeoff'd with Warranty in Fee, and after A. dies without Co. Litr. 


Iſſue, by which the Land dejcends to the Uncle, and then the 12.2. fays 


Uncle enters and dies without Iſſue, by which it deſcends to the Father ow = * 


ot A. it ſeems that che Father may vouch upon this Warranty, ſhew „ouch the 
ing the ſpectal Matter, tho' he cannot make himſelf Heir to his Son. Feottor as 
Contra Co. Litt. 11. b. _ jo. bis | 


tho' the Warranty deſcended to his Uncle, yet the Uncle leaves it as he found ir, and then the Father 
cannot take Advantage of it; for Litt. S. 603. ſays that Warranties ſhall deſcend to him that is Heir by 
the Common Law. And S. 718. he ſays that every Warranty which deſcends doth deſcend to him that 
is Heir to him which made the Warranty by the Common Law, which proves that the Father ſhall nor 
be bound by the Warranty made by the Son; for that the Father cannor be Heir to the Son that made 


the Warranty; and a Warranty ſhall not go with Tenements whereunto it is annex'd to any ſpecial 


Heir, but always to the Heir at the Common Law. And therefore if the Uncle be ſeiſed of certain 
Land; and is diffeiſed, and the Son releaſes to the Diſſeiſor with Warranty, and dies without Iſſue, 
this ſhall bind the Uncle; but it the Uncle die without Iſſue, the Father may enter; for the Warranty 
cannot deſcend upon him. G. Treat. of Tenures 15. 16. ſays, that in Caſe of the Son's being in- 
feoffd with Warranty, and the Uncle's entering after his Death into the Land, and dies, it is doubted 
whether the Father ſhall take Benefit of ſuch Warranty where the Uncle has not, as it were, actually 
poſſeſs'd it by Voucher or Warrantia Chartæ. And * that Coke excludes the Father, as not repre- 
ſenting the Son, with whom the Contract was made; but that Hale admits him; for ſince the Uncle 
was poſſeſs d of the Land, he was in actual Poſſeſſion of all its Appendices. 


2. If the Feme Tenant in Dower leaſes her Eſtate to the Heir, rendring Br. Reco- 
Rent for Term of her Life, this is a Surrender; and if he be impleaded he f 5 6. 


ſhall vouch as Heir living the Tenant in Dower, well enough. Br. And chat he 
Voucher, pl. 30. cites 45 E. 3. 13. may deraign 

the firſt 
Warranty as Heir in the Life of the Tenant in Dower, but he ſnall not have in Value during the Life 
of the Tenant in Dower; Per Mombra y, quod non negatur. Brook ſays, But ſee Anno 1 H. 5. which 
is Contra, as it is ſaid, and that he ſhall have in Value immediately. 


3. If a Man has Iſſue a Son and a Daughter by one Venter, and a Son by — 5 — — 
another, and dies, the eldeſt Son enters, and dies without Iſſue, and the S1. ]. Hob 
ter enters, it ſeems that ſhe cannot vouch as Heir to the Father, nor be 125, in Caſe 
vouch'd as Heir to him; for the youngeſt Son of the Half-Blood is Heir of Noll v. 


to the Father; but ſhe is Heir to her Brother of the Whole- Blood. Br. Osborne, 


Thar ſhe 1s 


Voucher, pl. 12. cites 35 H. 6. 33, 34. and Fitzh. Voucher, 94. 32 „ ithout Re- 
E. 3. medy ; for 
ſhe cannot 


vouch as Heir alone, except ſhe comes in as Vouchee for Poſſeſſion with the very Heir. 


4. No Man ſhall vouch as Heir, unleſs in Privity of Eflate. Co. Litt. 


385. a. ; 


5. If any Lands be given to 2 Brethren in Fee ſimple, with a Warranty to 
the Eldeft and his Heirs, the Eldeft dies without Iſſue, the Survivor, al- 
beit he be Heir to him, yet ſhall he not vouch. Co. Litt. 385. a. 


Q (M) Voucher. 
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38 Voucher. 


(M) Voucher. Upon Warranty in Law. U pon hat 
Warranty it may be. 


Br Garran- 15 2 exchange Land, without any Clauſe of Warranty, yet the 
rad of gl Law creates a BBarranty between them, and thereupon the one 


s P FN map vouch the other. 45 E. 3. 20. b. Time of E. x. 132. 
B. 135. (B) | | 
See (A. 2) pl. 3. 


2. The King gave Land in Tail to his Couſin, ſaving the Reverſion. The 
Tenant in Tail exchanged this Land for other to M. P. with Warranty, and 
left Aſſets, and died without Iſſue; by which the King, upon Office there. 
of found, demanded to have the Land to revert, and becauſe it appear'd 
of Record that other Land was deſcended to the King, and this Land 
was exchanged, which is a Warranty in Law, therefore M. P. was reſtored 
by reaſon of the Warranty, and Aſſets deſcended to the King. Br. Taile 
& Dones &c. pl. 34. cites 45 Aff. 6. 


(M. 2) Upon what Warranty a Voucher may be: In 
reſpect of the Words and Extent of them. 


S. P. for it 1. JF a Man makes Feoffment in Fee, and warrants the Land to the Feoffes 
_ have in Forma prædicta, now it ſhall by this be intended Warranty in Fee, 
— 1 by theſe Words in Forma Preditta. Br. Expoſition, pl. 29. cites 14 H. 


ps 4. 13. 


r. Garran- 
ties, pl. 66. cites S. C. 


Br. Reco- 2. Where a Man infeoffs B. in Fee, and warrants the Land to him, he 
very, pl.9- may vouch, and recover Fee-limple in his Lite ; but it he dies, his Heir 
cites S C. cannot vouch. Br. Garranties, pl. 26. cites no Book; but ſays, Vide 
Alibi pro Lege. 
3. It was held by all the Juſtices in the Exchequer-Chamber, except 
June, that where a Man will make Warranty to bar him and his Heirs, but 
not to be vouched, or to render in Value, he 9g Bagg "2g it for him and his 
Heirs againſt the Dean of P. and his Succeſſors &c. who have no Title. Br. 
Garranties, pl. 30. cites J H. 6. 43. ; 
. Or with this Clauſe, Provided always that the Party nor his Heirs 
ſpall not vouch the Feoffor nor his Heirs, nor recover in Value; for he may 
yet rebur, and plead this in Bar; and therefore rhe Proviſo does not re- 
ſtrain all the Force of the Warranty, and ſo it is not void. Br. Gar- 
ranties, pl. 30. cites 7 H. 6. 43. 
5. And he may make the Warranty imple, and make Defeaſance by In- 
_— that if he vouches that the Warranty ſhall be void; and this holds 
3 


=p y all the 1 and the other way alſo, by all, except June. 


r. Gar ranties, pl. 30. cites 7 H. 6. 43. 

6. But Sir Robert Brudnell, late ch. J. of C. B. devifed other War- 
ranty, which is now in Uſe, viz. That the Grantor, for himſelf and his 
Heirs, will warrant againſt him and bis Heirs ; and by this the F ons 
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ſhall rebut, but ſhall not vouch, Br. Garranties, pl. 30. cites ) H. ; 
6. 43- | 


- a. = * 


yy n 
— 


(N) Voucher. Upon what Warranty a Voucher may be. see (8) pl. 
As Aſſignee. Varraniy in Deed. | | 159 ) pl. 


(F. a) pl. 5 
2 a Warranty to one and his Heirs, the Aſſignee ſhall not Br. Garran- 
| vouch. 14 BD. 4. 5. b. ries, pl. 26. 


2. Bur upon a Wa to one, his Heirs, and Aſſigns, the Aſſignee ror E. 
may vouch, * 20 B. 6. 34. b. Co. Litt. 47. 

3. [And] Upon a Warranty to one, his Heirs, and Aſſigns, the If 4 i": 
Aſlignee ot the Aſſignee may vouch, Contra admitted 25 E. 3. 50. U ral. 
Per Curtam, and 26 E. 3. 56. b. to him, Lis 

x Heirs, and 

Aſſigns, and after B. infeoffs C. who after infeoffs D. who is impleaded, he ſhall not vouch as Aſſignee of 
R. Per Cur, Br. Voucher, pl. 160. cites It. Not. fol. 14. but cites 12 E. 2 and 18 E. 2. and 23 E. 3. con- 
tra. ——If a Man inferffs A. and B. to have to them and their Heirs, with a Clauſe of J/arranty, predifis 
A and B. & eorum Haredibus E ae ; in this Caſe if A. dies, and B. ſurvives, and dies, and the Heir 
of B. inſeoffs C. he ſhall vouch as Aſſignee; and = he is but the Aſſignee of the Heir of one of them; 
or in Judgment of Law, Aſſignee of the Heir is the Aſſignee of the Anceſtor; and ſo the Aſſignee of the 
Aſignee ſhall vouch in Infinitum, within theſe Words, his Aſſigns. Co. Litr. 384. b. 

H if a Man infeoffs A. to have to him, his Heirs, and Aſſigns, and A. infeoffs B. and bis Heirs, and B. dies, 
the Heir of B. ſhall vouch as Aſſignee to A. ſo as Heir of Aſſignees, and Atlignees of Alligns, and Aſſigns 


- —_ * within this Word (Aſſigus,) which ſeemed to be a Queſtion in Bracton's Time. Co, 
itt. 384. b. 


4. Jf A. warrants Land to B. and his Aſſigns, the Aſſignee, by 
force of this Warranty, may vouch during the Life of B. bur nor after 


the Death of B. becauſe the Warranty is but tor the Life of B. for 
Default of the Word (Heirs.) Cd. Litt. 47. 


C5. ] No Man ſball vouch as Affignee, but he that comes in Privity of ſtate; And there- 


; : r fore if a Man 
5 0 muſt vouch his Feoffor, and he to vouch as Aſſignee. Co. Litt. 1 
* be infeoffe 
ith Bj — 
ranty to him, his Heirs, and C ent, and he makes a Gift in Tail, the Remainder in Fee, the Donee makes 
a Feeffment in Fee, that Feoftce ſhall not vouch as Aſſignee. Co. Litt. 385. a. 


a % 
2 
* Py —_ 


(N. 2) [Upon what Warranty a Man may vouch as Aſ- 
ſignee. Warranty in Law.| ] 


[1] s. DN a Warranty in Law, the Aſſignee may vouch with- 
U any Word of Aſfignee in the Grant. Co, 5. Spen- 
cer, 17 | 


[2] 6. As ff a Ward be granted tu another, the Aſſignee may vouch 
the firſt Grantor, Co. 5. $pexcer, 17. Contra 39 E. 3. 8. Agreed, 


(O) Voucher, 


Voucher. 


dee (S) pl 
14. 


(O) Voucher. / Po ſhall be ſaid Aſſignee. 


1. E that comes in not by Title, but by Abatement, cannot vouch 
as Aſſignee. 4 E. 3. 18. b. 7 
2. If Feottee, with Warranty to him and his Aſſigns, gives in Tail, 
the Donee may vouch as Aſſignec. 14 Y. 6. 4. 
3. De who is in ot other Eſtate, cannot vouch as Aſſignee. 20 0. 
6. 


34 U. : . | „ 
4. If Feoffee, with Warranty to him, his Heirs, and Aſſigns, aliens 
in Fee, and retakes to him in Fee, and aliens to another in Fee, he may 


vouch as Aſſignee; for he is not in of other Eſtate. Contra 20 H, 
6. 3 


5. J a Ward he granted to a Feme who takes Baron, and dies, the 
Baron ſhall vouch as Aſlignee by Force of this Warranty in Law, 
Co. 5. Spencer, 17. 18. Ste 30 E. 3. 6. b. 14 b. Simkin Simeon's Cale, 
And Quere whether this Caſe will warrant this Opinion; for there 
the Vouchee could not [prove] the Death of the Wife ; and upon this 
the Vouchee demands what they had to bind him; but there the 
Judgment is given only againſt the Baron, and he over againſt the 
Vouchee, which implies that they intended the Feme dead, 

6. It a Warranty be made to a Man and his Affigns, the Afjignee of the 
Heir of the Feoffee ſhall vouch as Aſſignee. Quod nota, F. N. B. 135. 
(G) ia the new Notes there, cites 7 E. 3. Warranty &c. 44. 10 E. 3. 32. 
19 E. 2. $5. 13 E. 1. 93. | 

7. An Aſignce of Part of the Land ſhall vouch as Aſſignee; as if a Man 
make a Feoftment in Fee of 2 Acres to one, with Warranty to him, his 
Heirs, and Aſhgns, it he make a Feoffment of one Acre, the Feoffee 
{hall vouch as Aſſignee; for there is a Diverſity between the whole Eftate 
in Part, and Part of the Eflate in the Whole, or of any Part. As it a 
Man hath a Warranty to him, his Heirs, and Aſſigns, and he make a 
Leaſe for Life, or a Gift in Tail, the Leſſee or Donee ſhall not vouch as 
Aſhgnee, becauſe he hath not the Eſtate in Fee-ſimple, whereunto the 


Warranty was annexed ; bur the Leſſee for Lite may pray in Aid, or 


the Leſſee or Donee may vouch the Leſſor or Donor, and by this means he 
ſhall rake Advantage of the Warranty. But it a Leaſe for Life, or Gift in 
Tail be made, the Remainder over in Fee, ſuch a Leſſee or Donee ſhall 
vouch as Aſhgnee, becauſe the whole Eftate is out of the Leſſor ; and the 

articular Eſtate, and the Remainder, do in Judgment of Law, to this 
Funes make bur one Eſtate. Co. Litt. 385. a. 

8. It a Man infeoffs 3, with Warranty to them and their Heirs, and one 
of them releaſes to the other 2, they ſhall vouch; but if he had releaſed to 
one of the other, the Warranty had been extinEt tor that Part; for he is 
an Aſſignee. Co, Litt. 385. a. ; 


9. When one comes in as a Ce/ty que Tie, it is by the Limitation of the 
Party; and tho' he does not come in En le Per, yet his Eftate is under 
the Warranty, and he ſhall be an Aſſignee to take Advantage of a Con- 
dition, MS, Rep. Mich. 5 Anne, in Caſe of Smith v. Tindall. 


P) Upon 


Voucher. 61 


(P) Upon what Conveyance? a Voucher may be. 


I- Man cannot vouch upon a Releaſe of a Right, which enures Br. Voucher, 
A by way of Extinguithmenr, with Warranty. 21 E, 3. 27. * 8 cites 


Br. Counterple de Voucher, pl. 29. cites 8 C. 


2. As if one Coparcener enters into the Whole in her own Name, and Br. Voucher; 
after the other releaſes to her with warranty, ſhe cannot vouch upon 9} S. cites 
this, becauſe the Releaſe enures by way of Extingutſhment, 21 E. B. Too. 


255 terple de 
3. 27. Voucher, pl. 29. cites 8.0 


3. Upon a Releaſe with Warranty, which enures by way of Mitter 
FEſtare, a Voucher may be. 21 E. 3. 27. 

4. As if 2 Coparceners are ſeiſed, and the one releaſes to the other in Br. Voucher, 
Fee with Warranty, ſhe may vouch upon this Warranty, becaule this 48 
Releaſe enures by way of Mitter VEſtate, 21 E. 3. 27. 3 
and the one enters in the Name of both, and the other releaſes to her all her Right, this is od Cauſe of 


Voucher; for it countervails Entry and Feoffment, and ſhe may youch her Siſter who releas'd. Br, 
Counterple de Voucher, pl. 29. cites S. C. 


5. Rever/ion and Rent reſerv'd upon a Leaſe for Life, is good Cauſe to 
vouch, and to recover in Value. Br. Recovery, pl 44. cites 6 E. z. 
11. and Fitzh. Voucher 126. 

6. If Feme Tenant in Dower leaſes her Eftate to the Heir rendring Rent 
for Term of her Life, this is a Surrender; and if he be impleaded he ſhall 
vouch as Heir, living the Tenant in Dower, well enough. Br. Voucher, 


pl. 3o. cites 45 E. 3. 13. ts : 
7. If a Man makes Feoffment in Writing by the Word Dedi, and the 
Feoffee dies, his Heir cannot vouch by this Deed of Gift. Br. Voucher, 


pl. 160. cites Ir. nota, fol. 14. 


8. A Man cannot vouch by a Confirmation with Warranty ; for the See War- 
Warranty is perſonal. Br. Bar, pl. 55. cites 21 H. J. 32. rr 
If 4. be ſeiſed of Lands in Fee, and B. releaſes unto him, or confirms his Eſtate in Fee, evith M ar- 
ranty to lim, bis Heirs and Aſſigns, all Men agree this Warranty to be good; but ſome have holden, 
that no Warranty can be rais'd upon a bare Releaſe or Confirmation, without paſſing ſome Eſtate or 
Tranſmutation of Poſſeſſion. But the Law, as it appears by Littleton himſelf, is to the contrary, and 
that both the Party, and (as ſome do hold) his A ee ſhall vouch; but he that is vouch'd in that Caſe, 
muſt be preſent in Court, and ready to enter into the Warranty, and to anſwer ; and the Tenant 4 forth 
the Deed of Releaſe or Confirmation with Warranty, to the Intent the Demand ant may have an Anſwev there- 
unto, and either deny the Deed or avoid it; for that at the Time of the Confirmation made, he to 
whom it was made, had nothing in the Land &c. for otherwiſe the Demandant may counterplead the 
Voucher by the Stat. of W. I. viz. That neither Voucher, nor any of his Anceſtors, had any Seiſin 
whereof he might make a Feoffment; and this is grounded upon the ſaid Statute of W. 1. the Words 
whereof be, Sil neit ſon garrantie en preſent que Pun voile garranter de long [ſon] gree, & maintenant 
enter en reſpons: Otherwiſe the Tenant muſt be driven to his Warrantia Chartz. Co. Litt. 385. a. b. 

Hob. 21. 22 in Caſe of Roll v. Osborn, cites 12 H. 7. 12. [but it ſeems miſprinted for 21 H. 
7. 32.] where it has been ſaid, that * a Releaſe or Confirmation <vith Warranty, a Man cannot 
vouch, and therefore he ſhall have a Warranty of Charters, Hobart Ch. J. ſays, it is clear, that 
as to him that warranted, he may, and cites 4 E. 2. Fitzh. Voucher 244. and 1 H. 4. 19. 38 E. 
15. But he ſays the Cauſe may be ſo, as the Demandant may counterplead the Voucher, and then the 
Tenant is driven to his Warranty of Charters for Default of his Voucher in Deed; And that fo the 
Book 12 [21] H. 7. is in that Senſe true; for if the Defendant ſhould vouch, as he may, againſt the War- 
rantor, and be counterpleaded by the Demandant, truly he ſhould loſe his Land, and the Aid of 
Voucher too; for he were paſs d the requiring of a new Plea of the Warrantor, when he had been by 
the Voucher counterpleaded before. 


R (2) Voucher, 


— 


— — 


888 — —— -xz-}_ xi 
- * 22 — ——— — - 


62 Voucher. 


(Q) Voucher. In cubat Actions. 


See (X) 


In Dorer of 1+ IN Writ of Dower na Voucher ſhall be. 

4 Acres o ; 175 5 
Land, the Tenant as to one Acre vouch'd to Warranty, which the Demandant counterpleaded that he why 
is vouch'd, nor none of his Anceſtors, ever had any thing &c. after the Seiſin of the Baron. And ſo it ſeems 
that the Tenantin Writ of Dower may vouch at large. Br. Voucher, pl. 74. cites 22 H. 6. 42. 
Sce pl. 11, 


Rod ei de- 2, In Quod ei deforceat for Land which ſhe claims in Dower, 
Recover Voucher Does not lie, tf it be brought againſt the Recoveror, in 
in Bale =_ firſt Mrit; tor this Mrit is in Nature of a Ydrit of Dower. 44 
by Default, + 3. 43. 
the Tenant 3. Bur otherwiſe it is if this worit had been brought againſt the very 


douch d one 5 : 

— es: ſame who recover'd. 44 E. 3. 43. | 

and pray d that the Pavel might demur; and the Voucher ſtood, but the Parol did not demur, becauſe 
it was upon Aſſiſe, where a Man ſhall not have his Age. And fo ſee that the Tenant may vouch in Quod 
ei deforceat by the Common Law, and the Demandant may vouch by the Statute of Weſtm. 2. cap. 4. ac 1 efſet 
tenent. And this ſeems to be where the Tenant pleads the * firſt Recovery ; for then he is become Actor, 
and the Plaintiff Defendant. And ſo note that the one nor the other cannot vouch in this Action; and 
Thorp ſaid, that if he was the ſame Perſon againſt whom the Recovery was had, he ſhall not have the 


Voucher. Br. Voucher, pl. 27. cites 44 E. 3. 42. 43. Br. Quod ei deforceat, pl. 4. cites 8. C. 

* He may after the firſt Recovery pleaded, and not before; and this by the Statute; Per Littleton. 
Br. Voucher, pl. 10. cites 33 H. 6. 46.——Br. Quod ei deforceat, pl. 1, cites 8. C.-—S, P. Br. Quod 
ei deforceat, 1. 12. Cites 50 E. 3. 12. 25. 

The beſt Opinion was, that in Dower, or 2uod ei deforceat, the Tenant may vouch the Heir of full 
Uher or within Age well enough, without ſhe ing Specialty, unleſs be be in M ard; and if he be in 

ard, he ſhall ſhew Specialty, and otherwiſe not, and this for the Loſs of the Guardian; and after the 
Tenant gratis ſhew'd Specialty, but vet de Rigore Juris Br. Voucher, pl. 45. cites 50 E. 3. 25. 
Br. Quod et deforceat, pl. 12. cites 50 E. 3. 12. 25. S. C. 


See (R) pl. 4. Voucher lies in Writ in Right of Ward. 48 E. 3. 20. 21 E. 3. 
1 It. 22 E. 3. 6. 10 . 6. 1). b. 30 E. 3. 6. b. 14. 17. b. 39 E. 3.8. 
34 E. 1. Aid 183. 2 E. 3. 42. 
5. But it does not lie in Ejectment of Ward. 48 E. 3. 20. 
Br. Voucher, 6. In Quare Impedit Defendant ſhall not vouch. (It ſeems for 


1. 7. cites the Danger of Lapſe by the Delay.) 9 Þ. 6. 56. b. Curia. 


C—— 


S. P. But ſhall have Warrantia Chartæ, it it be _ a common Perſon. Br. Warrantia Chartz, pl. 
2. cites S. C.—Br. Quare Impedit, pl. 7. cites 8. 


RAJ ». But in Quare Impedit Defendant ſhall have Aid of the King in 
* Fol. 745- Lieu of Voucher 5 becauſe he has no other Remedy againſt the King; 
dr he cannot have Warranty of Charters againſt him. 9 P. 6. 56. 
rantiaChar- djudged. 5 I). 7. 16. | 


tz, pl. 2. : 
ck C. Br. Quare Impedit, pl. 7. cites 8. C. 
1 See (S) pl. 1. 


8. A Man may vouch in Writ of Right of Advowſon. 9 I, 6 
6 


F. N. B. 135. F 9. A Pan ſhall not vouch in a Scire facias to execute a Fine. 18 E. 
(A) admit- 3. 33. 39 E. 3. 4. b. 16 E. 3. Aid 130. admitted, 


In Scire facias the Tenant cannot vouch, but ſhall have Warrantia Chartæ. Br. Voucher, pl. 122. 
cites 42 E. 3. 5.—— Tho' the Tenant in the Scire facias may have Writ of Warranty of Charters, yet 
his Feoffor ſhall loſe his Warranty paramount, which he might have by Way of Voucher in a Forme- 
don, which he loſt in a Writ of Warranty of Charters. Br. Scire facias, pl. 125. cites 24 E. 3. 57. 


10. Tf 


— ACT NNGN AHH 


Voucher, 63 


10. I upon a falſe Office, that B. the Tenant of the King alien d to 
C. [and thereupon] C. had a Livery and made a Fine, and by Leave 
alien'd to another, and retook an Eſtate with Warranty; and after 
another Office tg found for the Ri 


| ; 1 died ſetſed his in 
Ward; whereupon a Scire facias iſſued againſt C. to reſeiſe, C. can- 


not vouch the Altenee in this Action; for the King was deceived in 

the Licence, and ſo C. in by Abatement. 29 Aff. 30. adjudged. 32. * 
11. In a Writ of Dower againſt the Heir of the Baron, he cannot 9. — 

vouch. 22 E. 3. 3. b. | vouch 

it of Dower ; Contra of other Tenant in Writ of Ward. Br. Voucher, pl. 143 cites 48 E. 3. 20. 

See pl. I. 


12. In a Quod permittat for turning of a Water, the Defendant Br. Voucher, 
cannot vouch. 30 E. 3. 26. b. | pl 049: cites 


Br. Quod permittat, pl. 3. cites M. 3 E. z. That the Defendant cannot vouch in Quod permittat 
Igenerally. ] | 


13. In a Writ of Intruſion, ſuppoſing that the Tenant himſelf abated, 
Tenant ſays that he is Tenant for Life, the Reverſion to Hs vet 
8 own 


if 
he ſhall not vouch J. S. becauſe the Writ is brought of 
Wrong. 3 E. 2. Ayd, 162. Adjudged. | 
14. The Tenant in an Aſſiſe cannot vouch for the Speed and Fa- F. N. 3.135. 
your of an Aﬀiſe. Com. 89. b. Co. 8. 50. 9 P. 5. 14. LA my 
Aſſiſe againſt H. and two Infants, all plead to the Aſſiſe by Bailiff, which remain'd, and at the Day the 
two came in Perſon and would have vouch'd H who was ready to enter; ſed non recipitur ; the Reaſon 
ſcems to be that YVoucker is not a Thing of which he may bave Certificate, as Recovery, Fine, Releaſe &c. 
Br. Aſſiſe, pl. 426. cites 8 E. 3. 39. For he ſbatl not have other Matter in Perſon after that he hath 


leaded by Bailiff, but only that of which Certificate lies; wherefore they pleaded a Releaſe; Quod nota. 
r. ibid. 


15. The Tenant in a Writ of Entry in Nature of an Aſſiſe cannot * S. P. Br. 
vouch, becaule it is againſt the Suppoſal of the writ, and the ae, vi. 
Voucher ought to be granted by the Party, and not by the Court as 1 
it is of Aid, and if he ſhould grant it, twill abate his own Yrit. 8 P. For he 
21 E. 4 15. b. 9D. s. 14 5 R. 2. Apd. 116. Adjudged. is ſuppoſed 


to be in of 
his own Wrong. Br. Voucher, pl. 53. cites 9 H. 5. 13. 14. ———S. P. Br. ibid. pl. 121. cites 33 H. 6. 
23. Per Prifore. and Brooke ſays that the Law is ſo. 5 P 53 


16. In a Writ of Admeaſurement of Paſture a Man may vouch. 
I4 E. 3. Aid. 23. by Sharde. 
17. A Man cannot vouch in Sea ad Molendinum. Br. Voucher, pl. 150. 
cites 4 E. 2. and Fitzh. View, 149. 5 
18. In Attaint the Tenant vouc bed V. N. and was ouſted of the Br. Attaint, 
Voucher; for this Suit is only to be reſtored to his firſt Poſſeſſſon, whereof Pl. 55. cites 
no Meſne Time is adjudged in Law. And it was faid there that for f * ot 0 
the ſame Reaſon a Man may do ſo in Ouod ei deforceat, and yet Voucher 
lies there, and in other Writs in which a Man may lee by Default. Br. 
Voucher, pl. 93. cites 10 Aſſ. 8. G 
19. In Writ of Right upon Diſclaimer, the 'Tenant who diſclaims ſhall 
not be ſuffer*'d to vouch, for he is the ſame Perſon who did the Torr, 
121 Br. Voucher, pl. 114. cites 12 E. 4. 14. Per 
ittleton. 


20. In Warranto a Man ſhall have Aid and vouch. Per Briggs. Br. Voucher, 
Br. Franchiles, pl. 26. cites 20 E. 4. 5. |. 168. cites 
21. In Writ of Right de rationabile parte, the Tenant cannot vouch, It. Not 2- 

Br. Voucher, pl. 145. cites F. N. B. fo. 9. by the Opinion of Breton. 
* Voucher ſhall not be in Nuper Obiit. Br. Voucher, pl. 147. cites F. N. B.1g-. 


(QY 
23. Where 


* — — — —ů 
* — 
- 
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Voucher. 
23. In Mortdancefter the Tenant may vouch at large. Br. Mortdan- 

ceſter, pl. 61. ſays it appears elſewhere, _ 1 

24. Where Writ of Entry en le poſt is againſt Tenant for 2 to bind the 

Fee-Simple, he ought to pray Aid of him in Rever/jon, and then they to 

wouch upon the Foinder &c. Br. Recoverie, pl. 27. cites 23 H. 8. 


5 * - *, y 
. th tn. ond 
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(R) For what Thing there may be a Voucher, 


* Br.Vouch- 1. I F Rent Service be demanded the Tenant cannot vouch, *14E, 


EC 3. 19. f 10 E. 4. 9. b. Quere 18 E. 3. 1. 


+ Br. Voucher, pl. 112. cites S8. C. — In Mortdanceſtor of Rent the Tenant vouched to War- 
ranty, the other ſaid that that which he demands 1s Rent Service ; and admitted a good Counterplea. 
Br. Counterple de Voucher, pl. 40. cites 8 Aſſ. 35. Br. Mortdanceſter, pl. 19. cites 8. C. 
S. P. in Juris Utrum of Rent. Br. Counterple de Voucher, pl. 49. cites 18 E. 3. 1: Brooke makes 
a Quære where Pernour of the Rent is impleaded, and vouches. 

In Formedon of Rent the Tenant wouched to Warranty K. and the Demandant ſaid that lis Demand 
was Rent Sercice ; Judgment &c. And the Tenant ſaid that the Land is Hors de ſon Fee ; Judgment &c. 
and no Plea, but by Coertion of the Court was compell'd to ſay that the Land was beld of another, ab- 
ſque hoc that the Demand is Rent Service, Priſt ; and nothing was enter'd in the Roll but whether it was 
Rent Service or not, notwithſtandipg the Prayer of the Parties, and their Matters were given in 
Evidence. Br. Counterple de Voucher, pl. 12. cites 44 E. 3. 19. — Br. Voucher, pl. 26. cites S. C. 

Entry ſur Diſſeiſin of Rent, the Tenant ſaid that he was Tenant of the Land out of which &c. and that 
. S. was ſelſed of it diſcharced of any Rent, and gave to his Anceſtor in Tail, and ſo Voucher of the Land 
diſcharged by Reverſion ; and per Cur. he ſhall ſhew Cauſe, becauſe he vouches of another Thing cul ich 
is rot in Demand, but the Demandant ſhall not have Traverſe to the Cauſe as here, nor the Tenant ſhall 
xct be cempelled to ſhew what Rent it is in his Voucker, but tl e Demandant ſhall aver it b Counterplea, 
that it is Rent Service, and then the Tenant ſhall not vouch where Rent Service is in Demand. And 
the beſt Opinion was, that he may vouch out of the Degrees, as here, becauſe it is of another Thing 
than is in Demand, viz. of the Land where Rent is in mand, and ſo out of the Caſe of the Statute. 
Br. Voucher, pl. 118. cites 21 E. 4. 26.—Br. Ccunterple de Voucher, pl. 46.cites S.C, 


Ward of 2. If the Ward of Body be demanded, the Defendant may vouch, 
. 46 E. 3. 25. Perkin'g Sect. 60. 22 E. 3. 13. b. 29 E. 3. 48. b. 30 
the Body, E. 3. 6. b. 14. 39 E. 3. 8. 25 E. 3. 38. b. 40. 34 E. 1. Atd, 184. 2 E. 
the Defend- 3. 42. | | 

ant ſaid, that 

a Stranger leaſed the Ward of the Body and Marriage to the Defendant, and vench'd him to Warranty, and 
had it. Quod nota, that he may vouch in this Action of Chattle ; for the Action is Writ of Right of 
Seigniory, and yet it is but Chattel in Demand. Br. Voucher, pl. 68. cites 7 H. 6. 14. 


Br. Vouch- 3. Tf a Rent-Charge be demanded, the Tenant cannot vouch, if 


2 C he does not vouch as tor the Land diſcharged of the Rent. Blit he 


per Little- may vouch as for the Land diſcharged of the Rent, as that ſuch a 
ton; quod ONE was ſeiſed of the Land Diſcharged of the Rent, and infeoffed him. 
non negatur. x 10 E. 4. 9. b. Fitzh. Ma. 135. tC, Co. 2. The Archbiſhop of Can- 


55 C B. terbury, 47. b. 3 H. J. 4. 21 0. J. 10. 


See Warrantia Chartæ, (A) pl. 3. S. C. 
+ This ſeems miſprinted for (E) 


4. Dower againſt W. who vonuch'd to warranty the Heir of the Baron, 
who came and demanded what he had to bind him. Hill ſaid, Our Fa- 
ther, whoſe Heir we be, leaſed for Life, rendring to him and his Firs 128. 
yearly, which Reverſion is in the Heir, and ſo vonch*d him by the Rever- 
fon and Rent. Parn ſaid, He need nor ſhew any Deed. Bur per Herle, 
Then diſclaim the Reverſion or grant it. Parn faid, The Leaſe was upon 
Condition, rendring Rent with Re-entry, and ſo his Eſtate deſtroy'd in Law; 
| ay, og And per Herle, This 7s no Plca without Entry in Fact; nor to 


ay that he has ceaſed of the Rent, and that he has Writ of Ceſſavit as.” 
: An 
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Voucher. 6 NY 


And becauſe he did not ſay other thing, it was awarded that the Feme 
recover againſt the Heir, if he has b Dela; and if not, againſt the Tenant, 
and the Tenant over in Value atainft the Vouchee ; and ſo the Feme ſhall re- 
cover againſt the Heir, and yet the Tenant has no Eſtate but for Term 
of Life. Br. dee de Garrantie, pl. 7. cites 6 E. 3. | 

5. It ſeems that in ſuch Caſe, where the Land is charged in Fat? at the As where 
Time of the making of the Warranty, that he who has the Warranty can- 2 were 
not vouch of the Land diſcharged &c. tor it was charged, in Fact, at the Son and ili 
Time of the Warranty. Br. Voucher, pl. 133. Son bad Com- 

| mon 

the Land of WW. F. and the Father releaſed to W.S. with Warranty ; and after the Son brought "ſe of the 
Common, and the Warranty was pleaded, and the Son recover'd Br. Voucher, pl. 133 cites 22 
Atl. 38. Bur Brooke makes a Qære if the Warranty &c. was ſuſpended for the Time. Be. Voucher, 


Pl. 133. 


6. For medon of 12 Acres of Land, and 20 8. Rent; the Tenant vouch'd to 
warranty J. N. for all; and good per Cur. For, prima facie, he ſhall be 
intended Pernour of the Rent. Bur per Littleton, upon ſuch Voucher, 
it is a good Counterplea that he is Tenant of the Land, out of which &c. 

Br. Voucher, pl. 11. cites 35 H. 6. 30. | 

7. In Treſpaſs the Detendant pleaded Leaſe for 60 Years of the Father of 
the Plaintiff, and Confirmation of the Plaintiff himſelf with Warranty, and 
relied upon the Deed with Warranty. And per Brudnell, Ir is no Plea, 
but he tnall plead it by way of Covenant; for Warranty, as here, is per- 
ſonal; and he cannot vouch by ir, for perſonal &c. Bar in Writ of Ward 
a Man may vouch ; but, as here, he is put to Writ of Covenant, as in 
Waite; and Fineux was of the ſame Opinion. And per 'Tremale J. It 
is a good Bar, Br. Voucher, pl. 89. cites 21 H. J. 32. 

8. Where a Man is infeolt*d of a Manor cum Pertinentiis, and Frans Br. Quo 
chiſe of Aſſiſe of Bread and Beer is appendant, he may vouch. Br. Voucher, Ve * 
pl. 168. cites Itin. Can. 2. & Itin. Not. 2. S. C. 


(S) Voucher. Vat Perſons may be volched. The King. 


1. IF the Ring grants Land with Warranty, and the Tenant is im- 2 Inf. 26% 
Budi he thatl have Aid of the King in lieu ot Voucher. 9 . 8 
6. 4. ubitatur 9 H. 6. 56. b. # pl 59. 9 
2 H. 3. that 
a Man might vouch the K ing, and that the Parol would have demurr'd for his Nonage; but that the 
Law is contrary now, and cites 9 H. 6. 56. — Note a Common Recovery in a Writ of Entry againſt 
J. S. for the Manor of D. in the County of Buckingham was endeavoured to be drawn, and ſuffer'd at 
the Bar, wherein the Tenant pray d Aid of the King, by reaſon of a Warranty in [of ] the King, whereby 
he warranted that Land, and granted to make Recompence upon Eviftion, and this Aid-Prayer was to be in- 
ſtead of a Voucher, the Warranty being created by Fine and Recovery drawn in Paper, wherein the 
Tenant vouch'd the King; and Sir Robert Heath, the King's Attorney, (by a Warrant, as he ſaid, from 
the King) enter'd into the Warranty, and pope that the Demandant might count, and ſo it was drawn 
that the Demandant, Petit verſus 88 egem that Land (as the uſual manner of the Courts in 
common Recovery is,) and that the Attorney of the King vouches over the common Vouchee : Bur 
this being peruſed by the Court, altho* the Attorney ſaid he had Warrant for ſo doing, yer becauſe ſuch 
a Courſe hath not been ſeen, nor any Precedent ſhewn that any ſhould count againſt the King as 
Vouchee, and this Courſe is now deviſed to bar a Remainder, expectant upon an Eſtate Tail in the 
King, (as a Fine by the King is ſufficievt to bar an Eſtate Tail in him) and altho' it is uſed to be levied 
by the King, yet that is done by way of Render, and not by an immediate Writ of Covenant; there- 
fore the Court would not ſuffer this vary to paſs; for the King ſhall never render in Value upon 


Voucher; but in ſuch Caſe they ought to ſue to the King by Petition to have in Value, and not by way 

of Voucher. Cro. C. 96. pl. 22. Mich. 3 Car. C. B. Anon. cices 9 H. 6. 3. and 56. 25 E. 3. 39. 39 E 

Pig. of Recov. 74, 75. cites S. C. and ſays that Decency and Order hinder ſome from ſuffer- 
8 


ing, 


3-11, 


AS 
— — rr Wai. A, a 


Voucher. 2 


ing Common Recoveries, and therefore the King cannot ſuffer a Common Recovery ; for if he ſuffer a 
Common Recovery, he muſt be Tenant or Vouchee ; and in both Caſes the Demandant muſt count 
apainſt him, and there muſt be Judgment againſt him, which the Law does not ſuffer, ſo cannot come 
in as Tenant by Receipt ; bur if the Party have any Warranty, he muſt pray him in Aid. 


Br. Recove- 2. So if the Grant be to have in Recompence. 9 I, 6. 4. 56. b. 
ry, pl. 22. 
Ks S C.—In this Caſe, and the Caſe above, pl. 1 it was ſaid be the Clerks of the Peace, That if the 


Tenant be impleaded, and prays Aid of the King by this Cauſe, in lieu of Voucher, the ſpecial Matter 
ſhall be enter d; or otherwiſe he never ſhall have in Value by Petition or otherwiſe. A good Diverſity, 
Br. Recovery, pl. 23. cites 9 H. 6. 4. 


A Man can- 3. The Grantee of the King, with Warranty, ſhall not vouch the 
not vouch King. Contra 2 I). 3. Age, 149. 


the King. 
Br. Aid del Roy, pl. 41. cites 21 E. 3. 47. 


[4.] If the King grants Land to me and to my Heirs, and grants that if I 
am impleaded, or loſe in any manner, otherwiſe than by my own Act, that 
the King ſhall render to me in Value of other Land; this is a good War- 
ranty againſt the King. Br. Garranties, pl. 37. cites 39 E. 3. 12. 


NS, (S. 2) [What Perſons may be vouch d.] Other Perſons, 
LPS Corporations. 


Predeceſſor and Chapter. 40 E. 3. 27. b. 
The Caſe . A Pan cannot vouch him who thall be Biſhop of ſuch 
1 „ Bithoprick ; for this is Utterly uncertain, 38 E. 3. 29. b. 
- [3] 6. But a Man may vouch J. S. Biſhop ele&, and confirm'd of 


[1] 4. A Succeſſor Biſhop may be vouch'd upon Warranty made by 
2] 5. A 


ry ſur Diſ- . : . . . 
{elm ogand ſuch Biſhoprick, betore that he has the Temporalties delivered to him. 


in which 38 E. 3. 30. b. 


he — nor [4] 7- [Bur] a Man cannot vouch J. S. it he be Biſhop ele&, and 
leg Sy / if nor, ſuch who ſhall be Bithop tor the Uncertainty. 38 E. 3. 30. 

late Biſho | 

of R. 2 — wrongfully difſeiſed his Anceſtor, the Tenant ſaid that H. Biſbop of R. <vas ſeiſed in Fee in Ju- 
re Eccleſic, and gave to the Father of the Tenant in Tail, ſaving the Reverſion, rendring 10s. per Ann. H. 
died, and R. E was made Biſhop, who continued till he was tranſlated to the Biſboprick of W. by which 
the Biſhoprick is void, and Part of the Temporalties in the Hands of the King, and Part in the Hands 
of the Archbiſhop of Canterbury, and wvouch'd to Warranty him who ſball be Biſhop of R. Et non alloca- 
tur, by reaſon of the Uncertainty, and he cannot be ſumnion'd till he be known, nor he ſhall not be ſum- 
mon'd in kis on Land, as here, but in the Land of the Church, and no Summons can be made in them du- 
ring the Seiſin or Poſſeſſion'of the Ring; by which he vouch'd one T. T. if he be Biſhop, and if not, he 
who ſhall be Biſhop ; & non allocatur. And it was ſaid there, if the M arranty be ſo ſuſpended that the 
Tenant cannot vouch when be is impleaded, but the Demandant recovers, the Warranty is loft for ever; 
and after he vouch'd T. and pray'd that the Proceſs be ftay'd till he has ſued the Temporalties out of 
the Hands of the King. Kirton ſaid, You may ſummons him in thoſe Lands which are in the Hands of 
the Archbiſhop of Canterbury. But per Knivet, not ſo long as any Parcel of it is in the Hands of the 
King. Wich ſaid T. T. has enough of other Lands to be ſummon'd ; but per Kniver, he ſhall not be 
ſummon'd unleſs in Lands belonging to the Biſhoprick, nor no other Lands ſhall be put in Value; and 
after the Voucher was granted, and Summons ſtay'd till the King had declar'd his Will; quod nota. 
Br. Voucher, pl. 61. cites 38 E. 3. 29. 


(S. 3) LV 
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(S. 3) [What Perſons may be vouch d. Infant. 


[1] 8. TE. in ventre ſa mere, may be vouch d. 41 E. 3. 11. 38 8. C. cited 


E. 3. 29. Hob 222.— 
8 Br. Voucher, 
pl. 61. cites 8S C. And by Thorpe, the Voucher of him in Ventre ſa mere only is ſufficient, if there 


be no other Heir; but Finch contra, that he cannot be vouch'd alone; and he ſaid if a Man vouches 
one in Ventre ſa mere, and the Demandant ſays that the Anceſtor has another Son alive, viz. J. by which 
the Tenant vouches this J. if he be his Son, and if not, he in Ventre ſa mere, he ſhall not have the 
Voucher; for he who vouches ought not to be Miſ-conuſant of this Matter. 8. C. cited 7 Rep. 9. a 
in the Earl of Bedford's Caſe. He may be vouch'd if God gives him Birth, and if not, ich A 
one Heir to the Warranty ; but he cannot be vouch'd alone without the Heir at the Common Law; for 
Proceſs ſhall be preſently awarded againſt him. Co. Litr. 390. a. (n) 


[2] 9. Jfa Warranty be made by two, whereof one is an Infant, both Br. Brief, 
ought to be vouch d, otherwiſe it ſhall abate ; for it does not appear 5 C 
that he is Infant in the Deed. (His Oced is but voldable, and He a cha it 


may agree to it.) 48 E. 3. 12. b. : ſeems that 

he of full 
Age ſhall warrant the whole. Br. Baron and Feme, pl. 43. cites S. C. Per Finch and Belknap ; 
quod non negatur. But of a 1onk or Feme Covert it is otherwiſe, if they are ſo nam'd in the Writ or 
Voucher. And it ſeems here, that he of full Age ſhall be charg'd with the intire Warranty, 


(S. 4) | What Perſons may be vouch'd.] Villein. 


[1] 10. Villein cannot be vouch' d, tho' he becomes Villein after 
» 50 het Wee n Deir. of Gy 3. ** F ; 
2) 11. It there be not an Peir e Bart 0 ather This Pl 
Heir of the Part of the Mother may be dan d. 49 by 3. 12, & _—— — 


long to this 
Hcad. 


— 8 „ 
aA * — 


(8. 5) Voucher] of Himelf. See (D) pl. 1. 


(E. a) pl. 1. 
(F. a) per tot. 


[1] 12. A map vouch himſelf to ſave the Tail. 42 E. 3. 15. Br. Voucher, 


. I1 . 4. 21. 14 D. 6. 2. pl. 8 „ 
a n 14 H 6. 4.— 
In a Formedon the Tenant vouch'd himſelf to ſave the Tail, and ſhew'd that one A. was ſeiſed and gave 
the Land in Demand to the now Tenant, and to E bis Wife, which E. is now alive; and by Award the 
oucher was diſallow'd, becauſe it was there ſaid by Knever, the Recovery in Value cannot be ac- 


_ to the Gift. 4 Le. 93. pl. 192. in Caſe of Owen v. Morgan, cited by Anderſon Ch. J. as 38 


2] 13. A Man may vouch himſelf as Heir to the Donor to ſave the 
Tail; for if he vouches firſt the Feoffor upon his Warranty of the 
Fee, he ſhall recover a Fee, and ſo the Tail deſtroy'd ; and another 
Reaſon is for that he could not have the Warranty of the Fee before, 
he being Tenant in Tail in Poſſeſſion. 40 E. 3. 13. b. 36. 18 E. 3. 
52. adJUDgeD, 25 E. 3. 53. Contra 18 E. 3. 6. adjudged, 

[3] 14. If the Father makes Feoftment with Warranty to B. and 
his Aſſigns, and rerakes to him in Tail, his Iſſue may vouch herſelf 
| any 


Bl 
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Ws on * — Coparcener, as Afſignee of B. 40 E. 3. 22. b. to ſave 
ali. 
Ca) 15. He who comes in as Vouchee may vouch himſelf to ſave the 
Tail. 41 E. 3. 24. ; 
But to ſave [5] 16. A Man cannot vouch himſelf as Aſſignee to J. S. he him. 
rhe Tail, ſell being ſeiſed in Fee. 18 E. 3. 31. b. 1 7 | 


Man may 


vouch himſelf as Aſſignee. Br. Voucher, pl. $5, cites 14 H. 6. 4. 


In Precipe [6] 17. Ik the Father infeoffs his Son and Heir with Warranty, and 


quod reddat, dies, the Son map vouch himſelt and his younger Brother, as Heir in 
if the Father B 9 hk. Fnoliſh E 
ufa bis Borough-Engliſh. 41 E. 3. 25. 
Son with . 
Warranty, and the Son js impleaded, he may vouch his Father ; but if the Father dies, and the Son 1; 
Heir to him, now if the Son be impleaded, he cannot vouch as Heir of his Father ; for by the Death 
of his Father the Warranty of his Father is extin#, and alſo he cannot vouch himſelf; for he is Heir to 
the Father who made the Warranty. Br. Voucher, pl. 124 cites 43 E. 3 23. Per Cur, | 

A Man ſhall not regularly vouch himſelf as Aſſignee of a Fee-ſimple, and yet if the Father is infeoff d 
with Warranty to him and his Heirs, and he inf eoffs his Heir apparent in Fee, and dies, he (as it hath been 
ſaid) ſhall vouch himſelf and the Heir in Borough Engliſh, by reaſon that the Act in Law determined 


the Warranty between the Father and the Son. Co. Litt. 390. a. 


* Br.Vouch- [y] 18. If the Father Tenant in Tail has two Daughters, and in- 
fy x 2 feotls the one with Warranty, and dies, if the other Daughter brings 
Per Sbrenc. Artion, the Feoffee ſhall vouch herſelt, and the other, if the herſelt has 
so that not Aſſets, for the Miſchief, becauſe otherwiſe ſhe ſhall not have in 
it the Re. Yalte when Aſſets deſcend, * 11 Þ, 4. 20. 17 E. 3. 59. | 


verſion de- 
Kall. to them, and ſhe cannot bar her Siſter, and afterwards the Reverſion falls, ſhe ſhall recover in 
Value, and this by Scire facias, as it ſeems. Br. Voucher, pl. 49. cites 11 H 4. 19. Bur ſuch 
Voucher ſhall not be ſuffered, unleſs the Tenant ſhews ſpecial Cauſe ro rhe Court, and declares the 
Miſchief that will enſue his nor having the Voucher. Br. Recovery, pl. 38. cites 11 H. 4. 20 

Where a Man has two Daughters, and infeoffs the one and dies, ſhe may vouch herſelf and her Siſter; 
for the Warranty remains for one Moiety. Br. Garranties, pl. 5. cites 40 E. 3. 13.— Gontra where 
the Youchee Is fole Heir. Ibid, 


[8] 19. Ik the Father and J. S. infeoff the Heir of the Father, and 
after the Father dies, the Heir may vouch himſelf and J. S. 29 E. 


3. 40. - 
"A. 9) 20. If Feoffee with Warranty to him, his Heirs and Aſſigns, 
U cliens in Fee, and retakes Eſtate to him and his Feme in Fee, and after 
| thep are implcaded, they 'may vouch the Baron to deraign the firſt War- 
ranty. 25 E. 3. 50. Per Curtam, | 
10. In Dower, the Tenant cannot vouch himſelf to ſave the Tail; for 
nothing is to be recover d in Writ of Dower, but Franktenement, and no 
Inheritance; bur the Reverſion and Inheritance ſhall remain in the Te- 
nant ; Quod nota, good Reaſon. Br. Voucher, pl. 134. cites 2 E. 2 * 
11. Where 3 bring Action, and the Tenant has Warranty of the one, 
ſhall rebut for the third Part, and ſhall vouch himſelf for two Parts; 
Per Hank. Br. Voucher, pl. 49. cites 11 H. 4. 19. 


(S. 6) [Voucher 
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(S. 6) [Voucher of ] The Demandant. 


1.] 21. JO-DE Demandant himſelf cannot be vouched, but or 
: T to be rebutted. 45 E. 3. 23. b. 46 E. 3. 31. br 
4. 19. 


2.] 22. Where the Tenant cannot rebut the Demandant b 
1 there he may vouch him with another to have in Fd 
when he has. | | 
[3.] 23. If a Man has a Daughter, and takes a ad Wife, and Land is Br. Voucher, 
iven to them in Tail, and they have Iſſue another Daughter, and 1 cites 
alien with Maͤrranty, and die. In Formedon by the ad Daughter P C 3 
the * 7 NP her and the eldeſt. 11 I), 4. 20. 40 All. 37. E. per Hank. 
Wi + an inc + N L 103. cites 
9 49 24. So in Formedon by the Iſſue in Tail, he may be vouched & C. per | 
with his younger Brother, who is Heir by the Cuſtom. 11 P. 4. ich. 
21. b, | 


[5.] 25. So if the younger Brother demands Land tailed, he ſhall 
be vouched with thegelder Brother. 11 D. 4. 22. 


[6.] 26. So if 4 Coparceners hring Formedon and the one is ſum- And becauſe 
mon'd and fever'd, the Tenant may vouch the Demandants with her be vouch'd 
who is ſever'd, for the Cauſe atoreſatd, 11 H. 4. 21. b. only the 

eme who 
was ſever'd 


where he ought to have vouched all the Demandants ; he was ouſted of the Voucher upon the Cauſe 
ſhewn. Br Voucher, pl. 49. cites 11 H. 4. 19-——And by vouching one only where the Action is by 
four, it ſhall be intended of a Lien made by, her. who is. vouched. Ibid. Per Thirn - And ir 
was ſaid that the Tenant out to wuch cl the Demandants 4 ſtrange Name, and when the three ap- 
pear and the fourth not he ſoall rebut _ the three, and yet Voucher ſhall ſtand againſt the fourth, and ſo 
ought to vouch all by Lien of the Anceſtor. For it may be that Aſets bereafter may deſcend to thoſe who 
are not touched; and where the Heir in Tail brings Formedon, and the Tenant pleads ee wirh- 
out Aſſets by which the Demandant recovers and Aﬀets deſcend afterwards, the Tenant may have 
Seire Facias againſt him, and have in Value; and fo alſo in Voucher. Ibid. Per Hank. Quod non 
negatur. * 


7.] 27. If Feme Tenant in Tail has 2 Daughters by one Baron, and 
1 Daughter by another, and ad Baron aliens with Warranty and dies, 
and the 3 Daughters bring Formedon, the Tenant may plead in 
Bar againſt the Daughter ot the ad Baron the Mart with Aſſets 
com her Father for her Portion, and vouch her tor the Relidue. 40 
4s. 2 bone | | 


— 


*- 22 


(S. 7) Who may be vouched. Stranger. | | 


1. IN Dower the Tenant cannot vouch a Stranger; Per Claymer and Br. Aide, pl. 
Thorp 'Ch. Juſtices. And therefore Aid was granted of the King 3 ny I 
to the Aſſi of the Grantee of the King of a Ward, and alſo this is -* 5 mas 
the Poſſeſhon of the King. Br. Voucher, pl. 81. cites * 29 E. 3. 8. Stranger is 


preſent in 
Court he may be vouched. See (X) pl. 1. cites 22 E 3, 1. * It ſhould be 39. 


2. In Præcipe quod reddat, if the Tenant vouc hes, and the Deman- Contra if be 
the firſt 


dant counterpleads, and the Vouc hee dies, appears to the Court, the $4 granted 


Tenant 
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Voucher, and Tenant may vouch a Stranger, becauſe the Demandant denied the 
the Vouchee Voucher. Br. Voucher, pl. 141. cites 12 H. 7, 3. Per Brian. 


is returned 
dead, the Tenant ſhall not vouch a Stranger, but the Heir of the ſame Vouchee ; 2xere if he ſhews 


Cauſe. Ibid. | 


—— * 8 at 
i. 4 _ * 1 * a * * 8 


(S. 8) Voucher of Baron or Feme by each other. 


1. IN Aſſiſe againſt Baron and Feme, the Baron made Default, the 
Feme appear'd and pray d to be received, and was received, and 
vouched her own Baron as Afjignee, and thew'd Deed of it, and he enter'd 
into the Warranty of his own free Will, and pleaded in Bar. Br, 
| Voucher, 1 91. cites 8 Aſſ. 33. 

y if aWo- 2. It a Mas enfeoffs a Woman with Warranty, and they intermarry and 
_ infeoff are impleaded, and rpor the Default of the Husband the Wife is received, 
2 ſhe ſhall vouch her Husband &c. notwithſtanding the Warranty was 

and they in- put in Suſpence, Co. Litt. 390. a. 


termarry and 


are impleaded, the Husband ſhall vouch himſelf and Wife by Force of the ſaid Warranty. Co. Litt. 
390. a. 


- (8. 9) Voucher of what Perſons. Parties. 


. SSISE againſt Baron and Feme and E. which E. made Default, 

and the Aſſiſe awarded by his Detaulr, and the Baron and Feme 
pleaded Record in Bar, and failed at the Day, and the Feme was received 
and vouc hd this ſame E. and had the Voucher by Award, notwihſtand- 
ing that he was out of Court by his Default, and ſuch a Perſon againſt 
whom Proceſs ſhall not be awarded by Reaſon of Default. Br. Voucher, 
pl. 95. cites 13 Afl. 1, | 

2. Aſſiſe againſt two, the one took the Tenancy and vouched the ot her, who 
enter'd into the Warranty and pleaded in Bar. And there it is ſaid that 
he who vouches ſhall recover in Value againſt him who is vouch'd; 
quod non negatur. Br. Voucher, pl. 98. cites 16 Aſſ. 19. 

3. In Aſſiſe the Tenant vouch'd the Baron and Feme named in the Aſſiſe 
who enter*d into the Warranty &c. without Deed &c. and were received 
by Award; quod nota bene. Br. Voucher, pl. 101. cites 26 Aff. 26. 

4. Præcipe quod reddat againſt F. who vouch'd 2, who enter'd into 
the Warranty, and vouch'd the Tenant by . — Name, and ſhew'd 
Cauſe, and the Voucher admitted, and Proceſs granted againſt the Tenant, 
tho he be Tenant in the Action. Bur Quere it it appears that he is Te- 
"ant, when it is * ſtrange Name. Br. Voucher, pl. 113. cites 11 


E. 4. J. 


(8. 10) 
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(S. 10) Voucher of what Perſons. Heir, Reverſjoner, 
Se. 


1. Enant in Tail has Iſſue two Daughters, and infeoffs the one with 
T Warranty,, and dies; the Warranty between her and her Father 
is determined; and yet, by Cauſe ſhe wn, that Reverſſon is deſcended to an- 
ot her Daughter, there, in Formedon brought in Name of both, the 
Feoftee by this Cauſe thall vouch herſelf and her Siſter, and otherwiſe 
not. Br. Garranties, pl. 21. cites 11 H. 4. 20. Per Skrene & Thirn. 


2. Tenant for Life may vouch bim in Reverſion. Br. Recovery, pl. 14. Br. Voucher, 


cites 14 H. 6. 25. 2 970 
3. In Formedon the Tenant cannot vouch one who is Heir to the Donor; S. C. 

ſor the Tenant cannot have the general Counterplea, and theretore ſhall 

ſhew Cauſe. - Br. Voucher, pl. 137. cites 21 E. 4. 25, 26. Per Cur. > 
4. A. makes a Leaſe for wi by Dedi, and grants over the Reverſion, yet 

the Leſſee may vouch A. F. N. B. 134. (H) in the new Notes there (a) 

cites 48 E. 3.2. 6 H. J. 2. 14 H. 6. 25. 48 E. 3. 2. Perk. 26. 
5. Tendut for Life, Remainder in Tail, Remainder in Fee; Tenant in Tail 

levies a Fine. This has for ever hinder'd Tenant for Lite, and Remain- 

der in Tail, from deſtroy ing the Remainder in Fee; becauſe the Fine 

has turn'd his Eſtate into a baſe Fee, and has deſtroy'd all Privity of 

Eſtate ; ſo that it Tenant for Life and Remainder in Tail would 2 2 

Tenant to the Præcipe, yet they cannot vouch the Remainder-man in Fee, 

without he will voluntarily enter into it. 11 Mod. 121. pl. 7. Trin. 6 

Ann. B. R. Anon. 


(S. 11) Of, or by, what Perſons. rubin the Lien, or 


Degrees, or not. 


* 


1. 3 E. 1. cap. 40. Sta- L Nacts, That from henceforth in all manner cf Where the 
tute of Weſtn, 1. Writs of Entry, which make mention of Degrees, Statute is, 


aoue ſhall vouch out of the * Line bay 8 


6 vouch out of 
the {Live or] Degrees in Writ of Entry within the Degrees, ) yet the Tenant by Reſceipt may vouch out 
cot the Degrees ; = Perle. Ad Soo pos fuir reſponſum. Br. Voucher, pl. - cites 46 E. 4 2. 
S. P. in Writ of Entry 1 for the Statute i only of the Tenant who wouches in a Scire Facias to exe- 
cute an Annuity; per Brian. Quod nulius negavit, in a Note. Br. Voucher, pl. 139. Cites 2 H. 7. 11. 
— In Writ of Entry fur Diſeiſin in the Per, the Tenant made Defanit &c. and he in Remainder ſhe” d 
Deed of Remainder, and pray d to be received, and vouch d out of the Lien; and gnod by the Ovinionh of 
the Court, becauſe he is a Stranger to the Lien, and ſo out of the Caſe of the Statute. Br. Voucher, 
Pl. 164. cites 11 H. 7.5. S. P. 2 Inſt, 243.-——Contra of Feme, who prays to be received in Default 
of ber Baron ; for ſhe is Party to the Writ. Br. Voucher, pl. 164. cites 11 H. 5. 5.——S. P. 2 Inſt. 243. 
in Writ of Entry in the Per, brought againſt Baron and Feme.— So of the Prayee jy Aid; for he ſhall 
join to the Tenant. Br. Voucher, pl. 164. cites 11 H. 7. 5 ——— 8. P. And therefore ſhall not vouch 
out of the Degrees. 2 Inft. 243. And of the Vouchee, in Caſe of the Per & Cui, Fleta ſays, Hat 
vocatio de Parſona in Parſonam, & de Warranto in Warrantum de Perſonis in brevi nominatis, _ ad ipſum 
Diſſeiſitorem ;, and the Reaſon may be, becauſe it appears that the Vouchee is within the rees men- 
tioned in the Writ. And the Words of the Statute are general, viz. None ſhall vouch out of the Line; 
in which Words the Vouchee is included. Laſtly, it had been to little Purpoſe to reſtrain the Tenant 
3 — Per, ms to let the Vouchee in the Cui at large; ſo as this Branch hath (as you ſee) his ſpecial 

eaſon. 2 Inſt, 243. 
_ In Writ of Entry in the Per, ſuppoſing the Entry by I. and the Tenant wonches M. and N. and becauſe 
It is ouſted by Statute that a Man ſhall not vouch out of the Line, in Writ of Entry, and of Part he is out 
of the Line, and of Part within; therefore the Tenant ſhall be ouſted of the whole Voucher; Per 


VW iche. 


X 


— 


; Voucher. 


Wiche. Bur Belk. contra ; and that he ſhall have the Voucher of the one, and he ſhall warrant the 
Whole, As where a Man wouches two, and the Demandant counterpleads, and it is found that the one hat, 
and the other never had, any thing in the Land demanded, there the one ſhall warrant the Whole, Bur 
per Kirton, in this.Caſe the Demandant ſhall recover the Moiety of the Land, Quod Belk. omnino 
negavit, Br. Vohcher, pl. 40. cires J8 E. 3. 29. 

Entry in the Per of Rent, the Tertenant appear'd, and ſaid, that J. S. was ſeiſed in Fee of the Land, dif. 
charged of the Rent, and gave it to his Anceſtor in Tail, and wouch'd the Donor, by reaſon of the Reverſion ; 
and the beſt Opinion was, that he may vouch out of rhe Degrees of the Land; for this is another thin 
than is in Demand, and therefore out ＋ the Caſe of the Statute; and the 4 — in Tail above, <yith the 
Reverſion, is ſufficient Cauſe ;, but he ne not to ſhew the Deed ; for there the cannot anſwer 
to it. Br. Voucher, pl. 138. cites 21 E. 4. 26. 6 , 

* Lien is properly the binding of the Vouchee by Force of the Warranty ; for the Vouchee ſays Que 
aves vous a lier a Garranty ; and then the Tenant ſhews the Lien, that is, the Deed or Fine &c. that 
binds him to warranty. Here it is taken for the Degrees. 2 Inſt. 243. 

In a Writ of Entry in the Per & Cui againſt B of the Fecffment of A —— A dies, B. ſhall vouch the Heir 
of A. for the Heir is within the Intention and Meaning of this Law, leaſt he ſhould loſe his Warranty 
(ſo much favour'd in Law) by the Act of God, viz. the Death of A, .2 Inſt, 243. ; 


22 
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„That is, Or in * other Writs of Entry, where tio mention is made of Degrees, which 
Writs of | un ſhall not be maintain d, but in Caſes where the other Writs of Degrees 


— 4 * cannot lie nor hold Place. 


243- 2. Ingreſſu ad Terminum qui preteriit, ſuppoſing the Entry by F. and R. 
the Tenant ſaid that he enter d by J. only, and not by J. and R. judgment 
of the Writ, & non allocatur; becauſe ir is out of the Caſe of the Sta- 
tute, and is no Miſchief ot Voucher, by which he vouch'd him alone, 
and well, by Award. Quod nota. Contra, it ſeems, where the Entry is 
ſtppoſed by two, where he enters by 3 or 43 tor there he cannot have the 
Voucher out of the Degrees. Br. Enter en le Per &c. pl. 4. cites 44 

36 

. 3. Entry againſt T. in which he had not Entry, unleſs by R. of M. to 
whom T. demiſed it, who wrongfully, and without Fudgment, diſſeiſed the 
Demandant; and the Tenant ſaid, that he enter*d by V. and not by R. and 
M. Judgment of the Writ; by which the Demandant, by Coertion of 
the Court, was compelPd to maintain that he enter d by R. Pritt; and the 
others econtra; for this Plea goes in falſiſying the Entry; and alſo the 
Voucher ſhall enſue accordingly ; for he cannot vouch out of the Degrees, 
and therefore he cannot vouch W. in this Cafe, and conſequently ot Ne- 
ceſſity ſhall plead it to the Writ. Nota. Br. Enter en le Per &c. pl. 5. 
Cites 44 E. 3. 39. 

A Bargainee cannot vouch by Force. of a Warranty, annexed to the 
Eftate of the Lands; tor he that is in by the Statute [ot Uſes, ] is in En le 
Poſt ; tor he is not in the Poſſeſſion by the mere Contract of the Party, but by 
the general Law of the Land; and therefore, by the Writs of Entry, can- 
not be ſaid to be En le Per, that is, by ſuch a one; and he that is in the 
Poſt cannot vouch ; tor a Warranty is a Covenant annexed to the Free- 
hold, whereby the Party agrees to take it up when controverted, and to 
defend it: Ir can therefore only extend to thoſe that claim the Freehold 
from him, and not thoſe that come to ir any other way; but he may re- 
but; for tho? he has not covenanred to defend the Lands to him, yet he 
cannot claim them, becauſe when any Man covenants to defend the 
Lands, be it to whom it will, it appears thereby that the Warrantor can 
have no * to claim them, unleſs a new Title appears atter che War- 
ranty. G. Law of Uſes and Truſts, 102, 103. 
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(T) How it ſhall be made. As Heir. Se) 


pl. f. 


1. Baſtard may be vouch'd as Þeir, if he enters into the Inheri- Br. Voucher, 
tance Deſcended from the Father, becauſe he may be Þetr by 2! C. ire, 
Continuance. 21 E. 3. 46. 8. P. But if 


2. So he may be vouch d as Couſin and Heir. 2) E. 3. 84. Quere. the Mal- 
dies <vithout 
Heir, now the Baſtard ſhall not be vouch'd as Heir, nor the Heir ef the Baſtard, if he be in by Deſ- 
cent ; for now the Warranty is determin'd, nor. the Lord cannot enter upon ſuch Heir; and then it _ 


ſcems that he has gain'd the Land there, not only —_ the Mulier and his Heirs, who are privy, but 
againſt all others. Br. Voucher, pl. 154. cites 5 H. 7. 2.— Br. Garranties, pl. $8. cites 8. C. 
And it was ſaid there, that where the Baſtard is vouch'd, the Aſulier ſhall be wonch'd with bim alſo, and 

h therefore if the Mulier dies without Heir, the Warranty is loſt. And Brooke ſays, it ſeems, that the 
: Baſtard may be vouch'd alone without the Mulier ; becauſe he, by Continuance of Poſſeſſion, may gain the 
v Land as Heir. Contra of the youngeſt Son. Quære. Br. Voucher, pl. 154. cites 5 H. 7. 2. Br. 
| Garranties, pl. 88. cites S. C. 
IC 3. Ik the younger Son enters into the Land deſcended from the Fa- If ſuch 
a tber, he ſhall not be vouch d as Heir to the Father, but becauſe of the younger Son . 
» ; £ vouc hed 
$ | : the 28 
e ſhall not demur ; for he cannot be Heir by any Continuance of Poſſeſſion. Br. Voucher, pl. 67. cites 
4 8. C. 6 . 


4. If a Man vouches himſelf and another as Couſin and Heir to 
J. D. ſhewing Cauſe, he need not to ſhew How Couſin. 27 E. 
3. 84. 

5 Jt the Father aliens with Warranty, and dies ſeiſed of other 
Land, and his eldeſt Son enters into the Land and dies wichour IIſue. 
In a Writ of Dower brought againſt the Altenee, the Alienee may 
vouch the ad Son as Heir to the Father; for he has not any Warran- 
ty from the eldeſt Son. 27 E. 3: $7. Adjudged. waht 

6. Præcipe quod reddat; the Tenant vouched . Proceſs continued till 
he was return d Dead, and the Tenant vouch'd K. Siſter and Heir of T. 
For per Thorpe, when a Man vouches one and he dies, the Tenant 
cannot vouch a. Stranger to the Blood, nor any other but the Heir ot 
= firſt Vouchee. Quod nemo negavir. Br. Voucher, pl. 18. cites 41 A 

3. 28, 4 

Formedon in Remainder of a Manor, the Tenant as to two Acres 
Parcel of it, ſaid that R. Duke of E. was ſeiſed of the Manor of which the 
f two Acres are Parcel, and infeoffed E. M. And the Duke had Iſſue King 
E. 4. who-had Iſſue the Queen, Cicele, and Anne, and the ſaid E. M. in- 
feeffed F. S. who infeoffed 3 B. who infeoffed Z. W. who infeoffed the Te- 
nant, and ſo as A/jience E. M. vouched to Warranty the LY ueen, and C. 
and Anne her Siſters, as Heirs of the Duke. And 1o ſee tho” the eldeſt 
Sifter ſball be Heir to the Crown, yer ſhe is not ſole Heir to the Land of au- 

other Anceſtor, nor to the Warranty, but ſhe with her Siſters, and by the 

Nonage ot C. and A. pray'd that the Parol Demur, & adjornatur. Br. 

Voucher, pl. 104. cires 3 H. J. 1 

8. It one have divers Warranties, and they fall by Deſcent upon a Per- 

fon Heir unto them both, yet he muſt be vouched only as Heir unto one; and 

the Reaſon is apparent (whether you regard the Demandant or the 

Vouchee) for as to the Demandant it is a kind of Plea in Bar, and 

therefore ought to be ſingle; for the Demandant may counterplead the 

Poſſeſſion of the Vouchee and his Anceſtors, which they cannot do it 

they be divers. Per Hobart Ch. J. Hob. 29. in Caſe of Sir H. Roll. v. 
Sir Ro. Osborn. cites 31 E. z. Fitzh. Voucher 25. 
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(U) Voucher. bo may be vouched. Jy Reſpect of the 
Poſſeſſion. [Gavelkind. Burongh Engliſh. Baſtard.] 


= * 


If the War- 1. TF Land deſcends to two Brothers in Gavelkind who enter, they 
rantor hath may be vouched to Warranty as one Heir. 43 E, 3. 19. 17E, 


— 3. 61. 25 E. 3. 38. 19 E. 2. Apd. 172. 1 E. 3. 13. 

the eldeſt 

Son ſhall be vouch'd alone. But the Tenant may alſo vouch the others for the Poſſeſſion. Per Hobert 
Ch. J. Hob. 31. cites 38 E. 3. 22 S. P. Per Hobert Ch. J. Ibid. 25. in Caſe of Roll v Osborn 


282 Bur if the Land in Demand be Gavelkind, yet the Tenant can 
"79... was vouch the 2 Brothers as one Heir without alleging that they have 
If . Man Gavelkind Land by Deſcent ; (for the Marranty deſcends only upon 
zouches three the eldeſt.) 43 E. 3. 194 Curia 17 E. 2. 61. For the youngeſt is 
«« Heirs in voliched becauſe of the Poſſeſſion, 5 


Gartellind, if | 
he does not the touch eldeſt as Heir, and the eldeſt and the tavo others fer the Poſſeſſien, he ſhall not recover 


n Value againſt the Heir of the Land which he has out of Gavelkind. Br. Recovery, pl. 43. Cites 4 
. 
If a Man 3. Ik no Land deſcends to the Heir at Common Law but Gavelkind 


8 Land, yet the Heir at Common Law may be ſolely vouched without 


ade by An- the other Brothers; becaule the *YDarranty deſcends ſolel im. 
— in Ga. Contra 38 E. 3. 22. b. 9 ? 8 L0Iep upon hi | 


velkind, he 


ſhall firſt vouch the eldeſt as Heir at Common Law, and that Land in Gavelkind is deſcended to the 


Heir and his Brothers, and vouch them by Reaſon of the Poſſeſſion. Per Suliard. Br. Voucher, pl 
119. cites 22 E. 4. 10. 


* S. P. Br, Garranties, pl. 44. cites 21 E 3. 21. 


4. Jf Land deſcends to 2 Coparceners in Gavelkind, and the eldeſt 
enters, pet the youngeſt cannot be vouched with the eldeſt before her 
Entry; (for ſhe has not Poſſeſſion for which ſhe is vouched.) 43 E. 
3. 19. Curia 17 E. 3. 61. Admitted. 
A Man - 5. Ik the youngeſt Son enters into the Land deſcended, he may be 
/ IM. Yyguched becauſe of the JÞofiefſion. 21 E. 3. 46. 38 E. 3. 27. b. I 
and Day was ; dged 
given by the Ju Bed. a 
Roll, and pend- 
ing this Al. died; the Tenant revouched J. Sen and Heir of M. cvithin Age, and the Parol demurred, the 
Demandant ſaid that F. is Joungeſ Son, the Tenant ſaid that he enter'd as Heir, and becauſe the Demandart 


could not deny it, the Voucher ſtood notwithſtanding that there was an elder Son, Br. Voucher, pl. 60. 
cites 38 E. 3. 25,—— Br. Counterple de Voucher, pl. 25. cites S. C. * 


Br. Counter- 6. The youngeſt Son having Land by Deſcent in Borough Engliſh 
2 de v1, May be vouched wich the Heir at Common Law. 1 E. 3. 15 : 


oucher, 


5. cites 30 E. 3. 14. —— S. P. Br. Voucher, pl. 119. cites 22 E. 4. 10. — Jo. 361. pl. 3. Trin. 11 Car. 
B. R. in the Caſe of Reeve v. Malſter; it was agreed by all the Court that the youngeſt Son in Bo- 
rough Engliſh ſhall be vouch'd and charg'd for the Debt of the Father, but that he ſhall not be bound 
by Warranty, nor vouch upon Warranty made to the Father and his Heirs. n 


* 


The — 7. Jf a Baſtard enters into the Inheritance aſter the Death of his Fa- 
den ther, he map be vouched becauſe ot his Poſſeſſion. 21 E. 3. 46. 
alone without vouching the Mulier, becauſe the Baſtard is Heir in Appearance, and ſhall not diſable 


himſelf, Co, Litt. 376. b. Wherea Man has Safer eigne and Muiter puiſue, and the Baſtard enters, 
a Man ſhall vouch the Mulier as Heir at Common Law, and ſbew how the Baſtard has enter d into cer- 
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tain Land of the Father, who made the Warranty, and vouch him by the Poſſeſſion. Br. Vouchery 
pl. 11y. cites 22 E. 4. 3 | bees nut 


8. Tf3 8 ap 1 1 77 into Land deſcended 
as Coparceners, map be a | y Warranty of the An- 
ceſtor becaule ofthe Poſſeſſion. 17 E. 3. 59. 

9. In Dower the Tenant vouch'd to Warranty himſelf and his Brother, 
and ſhew*d for Cauſe that the Land was departible ; but this was adjudg'd 
ill, unleſs he ſays more, becauſe in ſuch Caſe he ſhall only have Aid 


Prayer, and afterwards he ſhew'd Cauſe by Feoffmear, and then it ſtood. 


Firzh. Tir. Voucher, pl. 113. cites Mich. 12 E. 3. 


— 


” 


(XJ) Voucher. In what Caſes it lies, where the Vouchee sec (v) the 
is preſent, tho' it does not lie in the Action. TT” 


gs DE Tenant may vouch 2 Stranger in a Writ of Dower, if 
the Stranger be preſent in Court. 22 E. 3. 1. 

2. So the Voucher lies in this Cale, cho' che Vouchee demands the 

Lien, and the Tenant thews it. 22 E. 3. 1. 

3. In Aſſiſe the Tenant may vouch a Stranger who is not nam'd in la an Aſſiſe 
the Writ, if the Houchee be preſent. Com. Allile of Freſh Force of > 
39, b. Co. 8. 50. 25 All, 14. admitted. er 

4. In Aſſiſe the Tenant may vouch another nam'd in the Writ, ik not vouch 
ie we enter 2 bis own good Mill, 22 Aﬀ. 19. 26 Aff, 26, adjudg' d. any one, un- 
9 D. 5. 14. O. 8. 50. TH 

5. Bur the Voucher does not lie in this Caſe, if the Voucher will 797.0 4 
* of his oon good Will immediately enter into the Warranty. Co. preſear | 

L 22 | n 
and would preſently enter into the Warranty, and warrant the Land ; but in an Aſſiſe of Mortdanceftor 
he may vouch at large. F. N. B. 178. (E) (F gr. Voucher, pl. 146. cites F. N. B. accord- 


angly.. 
6. In a Wrir of Entry in Nature of an Aſſiſe, the Tenant may vouch 
another named in the Writ. 9 H. 5. 14. 1 3 0 


8 
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e oucher in Dower. 


4 * 


1. IF the be in Ward to the Mother, as Guardian in Socage, gr Voucher, 
I and 441 Writ of Dower againſt an Alienee of the Baron pl. 54. cites 
with Warranty, the Alienee, upon ſhewing of the Warranty, cannot 8 C— 
vouch the Heir in Ward of the Demandant, becauſe he may bar her win 7 
by this Matter, and cauſe her to be endow'd of the Jluts belle part. the Voucter 
21 E. 3. 28, b. (Quere ; for perhaps the Warranty is falle, and _— this 
therefore it ſhall be tried upon the Doucher.) © well, 


where the 
2. But 


* * 
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Fenart bas 2. Bur otherwtſe it is in this Caſe, if the per be 8 


Warrant by Service ot Chivalry. * 21 E. 3. 28. b. 

of t 1 

ce ſtor; for tho' the Feme has in Ward Tenants ig Socage; it may be that the Heir has alſo Tenants in Chi- 
valry; and it is not Reaſon that ſhe ſhall take Dower of thoſe Tenants, becauſe of Dower due from no 
other Tenancy unleſs of thoſe which the Heir is bound to warrant ; and tho* the Tenant produces 
Deed with Warranty, the Feme cannot be Party to try it; and therefore it is Reaſon that the Heir 
ſhall be vouch'd who is privy to the Deed, and who may try it. Br. Dower, pl. 42. cites 21 
E. 3. 30- | 

5 By. Voucher, pl. 64. cites S. C. | 


ALS) 3. Jn Writ of Dower, if the Tenatit vouches the Heir, who has a 
Fol. 749- Rent reſerv'd upon an Eftate Tail, the Demandant ſhall not be com- 
pell'd to take this Rent in Lieu of Dower, becauſe ſhe ought to have 
an Eſtate during her Life, and this may determine before, 17 E. 
12. 
4. If the Feme of the Father brings Dower againſt the Feme of the 
Grandfather Tenant in Dower, who vouc hes the Heir, it is no Coun- 
terplea that ſhe herſelf may plead her elder Dower in Bar, by which the 
Heir enter'd into the Warranty, and pleaded ir. Br. Counterplee 
de Garrantie, pl. 8. cites 5 E. 3. and Fitzh. Voucher 249. and Ml. 3 
E. 2. ibid. 209. 
Br. Dower, 5. In Dower the Tenant vouch'd the Heir of full Age, and ſhew'd Deed, 
pl 4 cites as he ought, Quære; but it is ſaid there that he muſt, Br. Monſtrans, 
— pl. 152. cites 48 E. 3. 5. 


(X. 3) Voucher in Vard. | How. ] 


1. I F a Wan be in Ward for his Land, he cannot be vouch'd gene- 

rally, but he ought to be vouch'd in Ward, otherwiſe the Ydrit 
ſhall abate. 17 E. 3. 47. b. becauſe the Land tn Ward ſhall be ren- 
der d in Value, 25 E. 3.51. b. 52. 

2. So it ſeems, it he be in Mard tor his Body only, and not for any 
Land at the Time of the Boucher, pet he oughr ro be vouch'd in 
Ward. Contra 17 E. 3. #7 b. : 

3. If he who is to be vouch'd be in Ward of the King, 

I W+ 


ſhall be vouch d in Ward of the Ring, 26 E. 3. 58s. b. 


. 13. b. 
| 4 41 a Man deviſes Land devbiſable to another during the Nonage of 
his Heir, and dies, the Heir may be vouch d in the Ward of the De 
viſee. 27 E. 3. 79. adjudged. * 

5. In Dower if the Tenant vouches the Heir within Age, he ſtall 
vouch him in Ward of ſuch a one, if he be in Ward. Br. Dower, pl. 98. 
cites 48 E. 3. 5. 


(Y) Voucher. 
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(Y) Voucher in Ward. When an Infant is vauch'd in Se (x. 3) 
Ward, in wwhoſe Mard he ought to be vouch'd. pl. 4. 


1. IF the King grants over the Ward of the Body, and Land of a Br. Vonch- 
Ward, the Heir may be vouch'd in ward of the Grantee. 46E, PL 4. _ 

3. 19. b. * 3 DD. 6. 17. b. 18 E. 3. 38. b. 26 E. 3. 58. 1 E. 3. PL + hs 

the Tenant 


In Dower 
wonch'd the Guardians, becauſe the Baron held ſome Land of the King in Chief, and ſome in Socage, and died, 
the Heir within Age, and the King granted the Ward of the Body to one, and the Ward of the Land to av- 
other; and therefore he wouch'd the Guardians, and pray'd Aid of the King, and could not have the 
Aid, becauſe the King had amoved his Hands, and therefore had the Voucher without the Aid, and 


Summons iſſued againſt all; aud he vouch'd the Heir alſo, by reaſon of Sxcage, and had Summons againſt all. 
Br. Voucher, pl. 37. cites 47 E. 3. 18. 


2. Jf there are diverſe Lords by Service of Chivalry, to whom he is 
in Ward, he ought to be vouch'd in Ward of all, becauſe the Charge 
ought to be equally upon all. 46 E. 3. 20. 21 E. 3. 53. 22 E. 3. 1. 
b. 3. b. 25 E. 3. 52. b. 1 E. 3. 16. * | 
3. So he ſhall be vouch'd in Ward of the King, and of the other _—_ 
Lords, where he is in Mard to all, 1 E. 3. 16. ait 


againſt E. 
M. who vouct'd to warranty the Son and Heir in Ward of the King, and diverſe other Lords, Guardians of 
other Lands of the ſame Heir in their Hands, and was ouſted of the other Lords, and they ſurceaſed, 
and awarded that he ſue againſt the King; and after Precedend came; and upon this he wruch'd, as above, 
the ſame Heir in Ward of the King and the other Lords, and was ouſted of the other Lords, becauſe 
when the Heir is in Ward of the King, all his Land ſhall be awarded into the Hands of the King, and 
out of his Hands Livery ſhall be ſucd ; to which all the Juſtices agreed. Br, Voucher, pl 46. cites 2 
H. 4. 23. 


4 So if the Heir be in Yard to a Lord by Knight-Service for ſome 

Land, and in Ward to his next Friend tor Socage-Land, and the Deir 
is vouched by a Stranger, he ought to be vouched in the Ward ot 
both, becauſe the Charge ought to be equal. 25 E. 3. 51. 
F. So ik a Writ of Dower be brought againſt the Alienee of the Ba- 
ron, who vouches the Heir, he ought to vouch him in Ward of the 
Suardian in Chivalry, and alſo of the Guardian in Socage, if the 
Demandant be not Guardian in Socage. 25 E. 3. 50. b. 51. 

6. The ſame Law, tho' the Demandant be Guardian in Soca ; for 
the Alienee cannot pray that the Oemandant endow Herſelf of the 
Pluis Belle Part; But the Guardian in Chivalry may, when he 
comes in. 27 E. 3. 79. Admitted, Oubitatur 25 E. 3. 50. b. 51. b. 
Contra 21 E. 3. 28. b. Adjudged. a 

7. Tf Baron and Feme bring Writ of Dower, the Tenant may 
—_ the Heir of J. S. in Mard of the Baron, tho' he be Oemandant. 
22 C. 3, 3. | | 
8. Tf Sn Heir be vouch'd in Ward of diverſe Lords, and after it 
abates by Return of the Death of one of the Lords, he ought to be * * Fol. 50 
vouch'd in Ward of the Lords, and of the Executor of him who is 
dead. 22 E. 3. 3. b. 

9. And in this Caſe, if another of the Lords had alien'd his Eſtate 
after the firſt Voucher, pet he may be vouch'd in his Ward with rhe 
others ; 892 have his Recovery againſt him ot the Land which 
he had the of the firſt Voucher. 22 E. 3. 3. b. 

10. Bur in this Cale he may vouch him in Ward of che Aſſignee 
with the others, if he will. 22 E. 3. 3. b. 


X (V. 2) Voucher 
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(Y. 2) Voucher by the Statute. 


I. IF Baron and Feme, ſeiſed in Fee in Right of the Feme, give to an- 
da other in Tail, and after chey die, the Heir of the Feme ſhall not 
pl, My pe rebutted by the * Statute de Bigamis by the Reverſion with Aflets 

from the Baron; becauſe now, by the Diſagreement of the Þetr, it is 

only the Gift of the Baron, by which he has made a Diſcontinuance 
and gain d a new Reverſion, which the Heir is to defeat by this Ac 

NY I therefore this ſhall not be any Bar. 38 E. 3. 33. Ad- 

2. In Formedon of certain Land and Rent, the Entry into Part ſhall 
abate the whole Writ ; for he has falſify'd his own Writ by his own Act. 

Br. Voucher, pl. 109. cites 5 E. 4. 116. 


__. 


(Z) Voucher. Judgment. In what Caſes the Judg- 


ment ſhall be final. Upon Pleading between the Te- 


nant and Vouchee. 


1. IN Right of Ward againſt Baron and Feme, who vouch J. 8. 
he demands the Lien, and they ſthew the Deed of Lien, which 
ſhews his Oced of Grant ot the Ward to the Feme, whereupon the 
Vouchee demands Judgment whether he ſhail be bound by it, be 
cauſe the Baron is a Stranger to the Deed ; upon which the Par 
ties demur, and it is adjudged againſt the Bouchee, the Judg: 
ment ſhall be peremptory againſt him, ſcilicet, That the Plaintiff 
ſhall recover againſt the Tenant, and the Tenant over againſt the 
2. So it had been peremptory, it it had been adjudged againſt the 
Tenant. 30 E. 3. 6. b. 

3. In Dower the Tenant vouch'd the Heir in Ward of one E. who came 
and ſaid that he had nothing in Ward, and fo to Iſſue; and the Deman- 
dant recover'd immediately. Br. Counterplee de Garrantie, pl. 5. cites 
10 E. 3. and Fitzh. Judgment, 209. | | 


— —_— — 


(A. a) Voucher. Judgment. Againſt whom judgment 
final ſhall be. | 


1. IF Tenant in Writ of Right vouches, and Vouchee enters into 
| the Warranty, and makes Default atter the Miſe join'd, JUDg- 


ment final ſhall be given for the Oemandant againſt the Tenant. 10 
P. 6, 2. adjudged. 
* To hold 2. And in this Caſe the Tenant ſhall have a common Judgment to 
Quit; but have in Value againſt the Youchee, but not final, ſcilicet, Quit for 
— perhaps he has loſt but for Life or in Tail. 10 0. 6. 2. adjudged. 
2 


d t 
in Value 8. 8. b. 
was given : 8 f 
for the Tenant againſt the Vouchee. Br. Droit de Recto, pl. 5: [54] cites S. C. 7 
3.1 


of Right, Br. 


- 


Voucher. 
. If Tenant for Life vouch es a Str anger, the Demandant counterpleads, S if the = 


d it is found for him; there he in Rever/fon has no Remedy but by Nrit uche en- 
of J air pl. 110. cites 5E.4 2, Ste homo 


and loſes b 
Action tried or by Default. Br, Voucher, pl. 110. cites 5 4 5 


4. Where two make Warranty, and the one dies, the Lord and the Heir OO. 
of the other ſhall be vouch'd, and ſhall _ of the hole ag ainſf EY ol y* 
the one, and againſt the other; but he I not have Execution of the 
whole againſt each of them, and the Cauſe is, becauſe each warranted the 
whole by himſelf, and both the whole in Common. Br. Voucher, pl. 

165. cites 16 H. 7. 12. 13. 


Pe 


3 


(B. a) Recovery in Value. How the Judgment ſhall be <a» 


- C'S Fol. 751. 
given in Dower. — 2 


1. IN Writ of Dower, if the Heir of full Age be vouch'd by the Br. Reco- 
Tenant in the ſame County, the Judgment ſhall be conditional, 5 F. 
that is to _, the Heir, if he has Aſſets, and that the Tenant ,, ___” 


ſhail hold in Peace; and if he has not Aſſets, then againſt the Tenant, Br Sequstur 


aud the Tenant over againſt the Heir, when he has. * 43 E. 3. 5, (as foo fe. 
Co. 9. 17. b. 2 D. 4. 8. 17 E. 3. 20, 18 E. 3. 36. b. 38. b. 43 riculo, pl. 2. 


S. P. cites 2 
All. 32. H. 3. 8. 


N * Br. Vouch- 
er, pl 38. cites 8. C. and P. But when the Heir is vouch'd in Ward, there every one ſhall anſwer for 
his Portion, and the Demandant ſhall recover againſt the Tenant, and he over againſt every of them 
for his Portion; ſo that before the Tenant has recover'd in Value againſt them, he ſhall have their 
Portion extended; for tho* one has Aſſets to anſwer in Value, yet every one ſhall render according to 
his Portion; and afterwards Grand Cape ad Valentiam was awarded againſt each for kis Portion, and 
Writ of Extent to the Sheriff. | 


2. Ik the Heir be vouch'd by other than him who fs Tenant in De- 
meine, the Judgment ſhall not be conditional. 18 E. z. 36, b, 
3. [As] in Writ of Dower, if the Tenant — S. who vouches 
the Heir of the Baron in the fame County who makes Default, the Judg⸗ 
ment ſhall not be conditional, ſcilicet, againſt the Heir of the Baron |, 
fc. becauſe the Heir is not vouch d by the Tenant in Demeſne ; but 
the Judgment ſhall be againſt the Tenant, and he over #c. 18 E. z. 
36, b. adjudged. 28 E. 3. 99. b. adjudged. 
4. Bur if the Vouchee vouches the Heir of the Baron in Ward of the 
Demandant, the Judgment ſhall be that the Demandant ſhall recover 
of the Land in Ward, and the others ſhall go in Peace. 56 E. z. 
Itinere Litchfield. Rot. 14. adjudged. Abe 
5. Jin Dower the Heir be vouch'd in other County, who enters in- 
to the Warranty, and ſays that he has not by Deſcent, and Tenant avers 
that he has Aſſets, the Demandant ſhall recover immediately againſt 
the Tenant lx, and ſhall leave him to ſue over, to have in Va⸗ 
lue againſt the Heir. 17 E. 3. 40. b. 41. adjudged. - 
. 6. If the Heir of the Baron in Mrit of Dower be vouch'd in Ward In Dower 
in the ſame County, and in other Counties, the Judgment ſhall not be be 7-4» 


conditional, but againſt the Tenant #c. 18 E. 3. 38. b. ge 2 
Baron in 
Ward of the King, and pray'd that he be ſummon'd in the ſame County ; and therefore the Feme could not 
recover 


- 
tc. 


80 V 5 


a 4 


recover her Dower immediately. But contra where he vouches the Heir, and prays that he be 2 
mon'd in a foreign Cunty. Note the Diverſity. Bt. Voucher, pl. 4. cites 3 H. 6. 17. 


+. [But] if the Þeit of the Baron in Writ of Dower be vouch'd i 
the ſame County, and in other Counties, the Judgment ſhall be condt: 
tional, that is to ſay, againſt the Heir, it he has Aſſets in the ſame 
County, it nor, againſt the Tenant c. 18 E. 3. 55. adjudged, 

8. In a Writ of Oower, if the Tenant vouches che Heir in Ward 
of the Grantee of the King, the Judgment ſhall be againſt the Heir in 
Ward of the Grantee, and that the Tenant ſhall hold in Peace, 26 
E. 3. 58. b. agreed. : 

9. So if the Heir be vouch'd in the Ward of the King, the Judgment 

hall be againſt the Heir in Ward of the King, and that the Tenant 
ſhall hold in Peace. 26 E. 3. 58. b. ſaid to be adzudged, and there it 
is ſo held alſo, 1 E. 3. 16.b, adjudged. 

10. Grandfather, Father, and Son. The Grandfather and the Father 
died. The Haw of the Father was endow'd of the third Part of the Tene- 
ments. The Grandmother brought Dower againſt her, and ſhe vouch'd the 
Heir, and the Demandant recover'd againſt the Feme of the Father, and 
ſhe recover'd over againſt the Heir the third Part of the remaining two 
Parts, and did nor recover in Value of the third Part; for the firit En- 
dowment was more than ſhe ought to have, and ſhe ſhall not recover 
over. Quod nota, Br. Recovery, pl. 5. cites 5 E. 2. and Fitzh. Voucher, 
249. | 

11. In Dower the Demandant had Judgment to recover, and to have 
Execution ot the Land ot the Heir in his Ward, it he has Aſſets; and 
it not, againſt the Tenant, and he over in Value; and if he has not to 
the Value, then that ſhe ſhall retain for the Portion which fhe has, and for 
the reft that ſhe recover againſt the Tenant, and he over in Value, Br. Re- 
covery, pl. 47. cites 2 E. 3. and Fitzh. Voucher, 213. 


— 3 


See (B. ) (C. a) Voucher. Judgment. How it ſhall be given. 


And the Te. 1. I N Writ of Dower, the Judgment ſhall be that the Demandant 


nant over in ſhall recover againſt the Heir it he has, if not againſt the Te 
Value a- nant, 17 E. 3. 20. - 
= the 

ouchee. 


Br. Counterplee de Garranty, pl. 7. cites 6 E. 3. and Fitzh. Vouch. 246. and M. 3 E. 2. ibid. 209. 


Brooke ſays, 2, In Dower, the Tenant vouch'd two as Heirs, viz, the one as Heir is 
2 88 Chivalry, and the other as Co- heirs in Socage, and the one was return d 
Vouchee ot ſummon d and did not come, nor at the Grand Cape ad Valentiam, and he 
the Sequatur other was return'd Nihil at the Summons, and the like at the Alias, aud 


be return'd at the Pluries, and at the Sequatur he was return'd Nihil in Land by De- 


225 . ſcent, and that he ſummon d him in Land which he had purchaſed ; and 


ent and does Judgment was given that the Demandant recover the Moiety againſt him 
8 come, who was return d Summon d, and did not come at the Grand Cape, if he had 
there the Te- &c. and if not, to recover the Whole againſt the Tenant ; and the Tenant 
nant ſoall re- Ioſt his Warranty againſt the other, becauſe the Summons was not ſerved in 


—_— the Land deſcended, but in the Land purchaſed, which is not well. Br. 


him ; but if Sequatur, pl. 4. cites Fitzh. tit. Judgment, 170. Anno. 13 E. 3. 

he be not <vell | 

ſummon'd, as he was not here in Land purchaſed by him, or if he be return'd Nihil, there the Tenant 

ſhall loſe his Warranty, and ſhall not recover in Value; and therefore ſee that thoſe Words of $2qua- 

tur ad Periculum of the Tenant is ſuch, that if the Tenant cannot cauſe him to be return'd fummor'd 
in 


8 


= 
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2 
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at. All 


in Land by Deſcent, he ſhall 16ſe his Warranty; quod nora. Br. Sequatur, pl. 4 cites Firzh. tit. 
Judgment, 170. Anno 13 E. z. 


* 


3. The Demandant demanded Douer, and the Tenant vouched the Heir oo, Voucher, 
who did not appear at the Alias Sequatur ; but it did not appear what Re- 7,457 7. 8. 
turn was upon the Sequatur, and the Demandant recover d againſt the 
Vouchee if he had in the ſame County, and the Tenant to hold in Peace, 
and if the Vouchee has not Aſſets there, then that the Demandant ſhall reco- 
ver againſt the Tenant, and the Tenant over in Value againſt the Vouchee; 
and yet the Vouc hee never appear d, nor was Party to the Record; there- 
tore quære Legem. Br. Recovery, pl. 20. cites 2 H. 4. J. 


D. a) Voucher. At what Time. [ After Aid.) , 


1. IN Przcipe, if Tenant in Tail prays in Aid of her Siſter Coparce- Br. Voucher, 
ner, and has it, ſhe may atrer vouch her ſelf and her Siſter as Al pl. 14. cites 
ſignees ofthe Donor, upon Warranty of their Father to the Donor, s . {uo4 
and afligns, to ſave rhe Tail, becaule before the aid Prayer ſhe could voucher, 
nor have the Voucher. 40 E. 3. 22. h. of one and 


the ſame 
Perſon one after another. — See (E. a) pl. 29. S. C. and the Note there. 


2. Jf the Tenant has Aid granted, and Prayee is ready to join, Br. Voucher, 
and Tenant will not accept him, he ſhall not vouch. 9 ÞÞ. 6. 3. b. 2,5 <6 
* 


; S. C. 
Curia. Cur. hs 


3. After Aid Prayer and Delault made by Reverſioner, the Leſſee Can- * Br. Vouch- 
not vouch him, becaule he has delayed him once before. 6 . 4. 3. © = 4 
b. 7 h. 4 15. 18 E. 3. 51. b. Contra 11 Þ, 4 59. b. Adjudged, 0.4.71, 


age £ | —S, P. of 
Voucher, pl. 73. cites 22 H. 6. 39. By the Opinion of the Court; for a Man ſhall not be delay'd terice 


0 ene and the ſame Cauſe; for the firſt Aid Prayer was by Reverſion, and it ſhall be intended that the 
ame Reverſion is the Cauſe of Voucher. Er. Counterple de Voucher, pl. 33. cites 8. C. But Br. 
Voucher, pl. 51-cites 11 H. 4 59. That in Dower the Tenant for Life pray'd Aid of bim in Reverſion, 
who was ſummon'd, and cs net join, by which he vouch'd him, and had the Voucher. Per Cur. not- 
withſtanding the Aid Prayer before; contra M. 40 E. z. but if he ſhews other Carſe, he may have the 
Voucher; and the ſame if he ſhews no Cauſe; Contra if he ſhews the ſame Cauſe ; Quod nota. 
1 the Prayee ci not join, there, the Tenant may vouch. Per Cur. Br. Voucher, pl. 6. cites 9 
» 0.3; | 


4. Bur he might have vouch'd a Scranger after the Aid and Default 
by Reverſioner, 11 Þ. 4. 59. b. 9 Þ. 6. 3. b. 18 E. 3. 51. b. 

5. So after aid granted and Dekault by Reverſioner, the Leſſee 
cannot vouch him in Reverſion for other Cauſe than for the Caule, for 
which he had the Aid, unleſs the Cauſe be ariſen after the Aid granted. 
18 E. 3. 51. b. Dubitatur. * 

6. [Bur] After Aid granted and Default by Reverſioner, the Leſſee 
may vouch a Stranger as Athgnee to the Reverſioner. 11 P. 4. 59. b. | 

7. Tf Tenant tor Life has Aid of him in Reverlion, they both may B. — 
vouch afterwards. * 9 Þ. 6. 3. b. 18 E, 3. 51: b. cvs C 

8. Tf Tenant for Life has Aid ot che King in Reverſion generally, per Cur. 
and aiter a Procedeado comes, hg cannot vouch the King (that is ta 
fav, to have did in Lieu of Voucher) becauſe the Leaſe was with 
$I and therefore he might have thew it berare. 9 5. 

3. Us 


Y 9. Bar 


82 ü Voucher. 


9. But in this Caſe, after the Procedendo the Tenant thall have 
A in I of Voucher tor a new Cauſe happening ſince the firſt 
Id. 9. D. 6. 3. b. i 5 | 
Br Vouch- 10. [But] If Tenant for Life has Aid of the King in Reverſion 
cr, pl. cires generally, and after Procedendo comes, he ſhall * nor vouch a Stran- 
S. 95 ger alter, becauſe it appears that he is to have in Value of the King, 
nes a therefore not of both. Alſo peradventure the Prayer in Aid was in 
Querethere- Lieu of Voucher, for the Entry is all one where it ts for Feebleneſs 
ot; for the gf Eftate, and where in Lieu of Voucher, and therefore ſhall not 
Entry is h have other Voucher, and he has once delayed the Demandant, and 
Aid in Licu 00 Judgment may be before other Procedendo comes, and therefore 

of Voucher, the Plea ſhall not be put in the Mouth of a Stranger. 9 0. 6. 3. 


or for Fee- | 
bleneſs of Eſtate, by all the Clerks, quod nota. And Brooke ſays, it ſeems becauſe the Entry is all 
one that the Tenant is at large to vouch a Stranger. 


Br. Aid. pl. 11. After Aid and Default by him in Reverſion the Leſſee cannot 

6. cnesS. C vouch the Reverſioner as Aſſignee of the Reverſion upon a Warranty 
made by J. S. whole Heir the Reverſioner is, and ſo vouch him as 
Deir to J. S. tho it be a new Cauſe ; for he is the ſame Perſon who 
made Default betore. 18 E. 3. 51. b. 


* 


— 


(D. a. 2) . what Caſes a Man may vouch where |; 
cannot have Aid. 


get any pl 1. IN Right of Advowſon the Tenant alleg*d Gift in Tail to the Mother 
| Lo of the Tenant, and that A. the Donor had Iſſue another Daughter, 
and the ſaid Mother of the Tenant, and died, and the two Siſters died, and 
that his Aunt-had Iſſue P. by which he pray'd Aid of P. as his Coparcener 
of the Re venſion ot the Premiſſes which is deſcended to them by the 
Grandfather, who was the Donor, & non allocaturg for he is not Party 
to the Tail, and ſo is as a Stranger to this Eſtate, by which he vouch'd him- 
ſelf and the other Coparcener of the Revelion by Reaſon of this Reverſo ; 

Quod nora bene. Br. Voucher, pl. 3. cites 2 H. 6. 16. | 
2, Per Markham, in the Time ot R. 2. If it might appear that he 
who pray'd in Aid could vouch, he was always ouſted of the Aid, and put 
ro the Voucher, except the Tenant by the Curteſy, who might pray in Aid, 
but cannot vouch, Quod non negatur. Br. Voucher, pl. 73. cites 22 

H. 6. 39. | 


E. a) Voucher. How the Voucher is to be made. In 
R what Caſes. V ithout Cauſe ſhewn, and in what not. 


Br. Coun- 1, Man ſhall not vouch himſelf without Cauſe ſheiun. 32 Þ. 6. 
terplea de 13. b. 40 E. 3. 36. 50 E. 3. 3. 11 0. 4. 21. 42. 10 P. 6. 18. 


Voucher, 


pl. 5. cites 14 D. 6. 4. 21 E. 3.37. 29 E. 3. 29. 38 E. 3. 4. b. 27 E. 3. 89. 
5 Where the Tenant in Tail vouches himſelf to ſave the Tail, he ſhall ſhew Cauſe ; Per K * us 
oucher, 
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Voucher. 


Voucher, pl. 39. cites 11 H. 4 — P. becauſe it is out of the common Courke; and the Deman.. 


dant ſhall have a Counte rplea to the Cauſe. So it is when he vouches himſelf i 
fn in Borough Engliſh. 2 Inſt. 246. | uches hiumielt and his Brother as Te- 


2. A Pan ſhall not vouch himſelf and a Stranger, without Cauſe, * Br. Coun- 
* 40 E. 3. 14. 22. b, t E. 3. 46. 27 E. 3. 84 terplea de 


* . 
7 . * _— 


— ——— 
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3. One Coparcener fhall not vouch herſelf after Severance, and her 3 
Siſter, who is Demandant, without ſhewing Cauſe, xx B. 4. 20. 5 C. 

4. So betore Partition ont Coparcener ſhall not vouch herſelf and | 
her Siſter Coparcener, without ſhewing Cauſe, Admitted, 2 Þ, 
6. 16. becauſe of the Beverſion deſcended to them. 

5. One Coparcener ſhall not vouch her Siſter Coparcener and her- 
ſelt, without ſhewing Cauſe. 17 E. 3. 46. b. 59. 

6. Ik 2 Coparceners bring Formedon, und the one is ſummoned, and Br. Voucher. 
ſevered, and Tenant vouches her, who is ſever'd, as Heir to the com- pl. 49. 8 P. 
mon Anceſtor, ſhe ought to ſhew Caule, becauſe ſhe was a Deman: . ©— 
dant before Severance. 11 b. 4. 19. Curia. And if the counter: be bronghe 
pleads by the Statute, ſhe will abate her own Writ. 20 P. 6. 3. 5 4, and 2 


and ſever d, the Tenant cannot vouch them that be ſummon'd and ſever'd, without a 


cauſe it is out of the common Courſe; and the Cauſe being ſhewed, the Demandant ſhall counterplead 
the ſame. 2 Inſt, 246. 

The Demandant cannot have the general Counterplea where the one of the Demandants is vouch'd 
and therefore the Tenant muſt ſhew Cauſe. Br. Voucher, pl. 49. cites 11 f. 4. 1 9. Per Thirn. : 


7. A Man ſhall vouch the Demandanr and a Stranger, without Cauſe * 
ſhewn. IT ID. 4- 21. b. Contra 20 ID. 6. 2. Þ, 
8. But in Writ againſt 2, the one makes Default after Default, and 
the other pleads ſole Tenancy in himſelt, he may vouch the other, who 
made Oetault without Caule ſhewn, 11 . 4. 20. becauſe he may 
vouch at large, and the other is out of Court. 
9. Ik he in Reverſion be received upon Default of the Leſſee for Lite, 
he cannot vouch the Leſſee, who had before loſt the Franktenement, 
3 it now, without Caule ſhewn, 17 E. 3. 68. b. Adjzudged 18 
+ 3. 30. | 
10. In Action againſt Baron and Feme, if they vouch the Baron, thep Br. Voucher, 
ought to ſhew Cauſe. 39 E. 3. 9. b. * Cites 


11. [So] Jn Action againſt Baron and Feme, if the Feme, received Br. Voucher, 
upon Default of the Baron, ſhall vouch che Baron, ſhe ought to ſhemw 10»: circs 
Cauſe. 25 All, 14 Curia. | CIs 

12. [So] In Action againſt Baron and Feme they vouch J. who 
youches the Baron, he Ought to ſhew Cauſe. 43 E. 3. 7. 17 E. 3. 47. 


13. So if the Baron makes Default, and Feme vouches J. who enters, Br. Voucher, 
and vouches the Baron, he ought to ſhew Cauſe ; for when he war- pl 8 Ly 
tanted to the Feme, he warranted to the Baron, 43 E. 3. 7. - © Thar 

and vouch'd 


J. enter'd, 
the Baron by a frange Name ; and the Demandant ſaid, that the Vouchee and the Baron are one and the ſame 
Perſon, Judgment if without Cauſe, and he was compell'd to ſhew Cauſe. 


th. Jn Action againſt Baron and Feme they vouch, and Vouchee 
—_—_— che Baron and Feme, he ought to ſhew Cauſe, 44 E.. 3. 
38. 

15. Tf one or two Vouchees vouch his Voucher, he ought to ſhew Br. Voucher, 
Conſt ; for the Voucher cannot ſtand with common a 

+ 4. 42. S. P. Br. 


Voucher, 
pl. 166 cites 16 H. 7. 15, 


16. But 


8 Voucher. | . 3 


Dr. Voucher, 16. But if two Vouchees vouch erf who enters into the War: 


1 cite ranty, and vouches one of his Vouchors, he ought ta ſhew Cauſe, tho 
I a good Warranty may be between them upon a Feoffment. 11 H, 
4. 42. 


2 17. A Man may vouch two Brothers as one Heir, without ſhewing 
Fol. 54. Cauſe, as to ſap that they have Gavelkind Land by Deſcent. 43 


Br. Voucher, E. 3. 19. 
pl. 23. cites 5 ; N 
S. C. Br. Counterplea of Voucher, pl. 11. cites S. C. But in a Præcipe the Tenant wouct'd 
two Brethren as one Heir, and* that tie youngeſt was within Age; and becauſe it was out of common 
Courſe, he was rul'd to ſhew Cauſe, and ſhew'd that the Father was ſeiſed of Lands in Gavelkind, and 
that the ſame deſcended to them; and the Demandant counterpleaded the Cauſe. 2-Inft. 246. 


18. Th Writ of Right of Ward of the Body and Land, if the Deſen 
dant vouches tor the Body, he ought to ſhew Cauſe, » . 6 20. b. 
19. Ik a Man prays in Aid of 3, becauſe of a Reverſion to them, & 
hæredibus of 2 of them, whereof one who had Fee is dead, and the 
others make Default, by which the Tenant is adjudged to anſwer, he 
cannot vouch the other who has Fee, without ſhewing CTaule, 4 0. 
20. If Leilee has Aid, and Reverſioner makes Default, He cannot 
"on the _ Reverlioner without Catiſe ſhewn. Contra, admitted 
11 D. 4. 59. b. 
8. P. Per 5 q Ban ſhall not vouch another in Ward of the King, without 
Cur. And ſhewing Cauſe, 3 Þ. 6. 17. b. adjudged, 


the Cauſe , 8 F SED gs 
ſewn was, that the Anceſtor of the Heir held cf the King in Capite, and died his Heir within Age, 


by reaſon whereof the King made &c. And fo ſee that he ſba!l not ſhew Cauſe of I avanty)- het th 
Cauſe why the King ſlould hve the Is ard. br. Vcucher, pl. 4. cites 8. C 


Br. Voucher, 22, If one Coparcener has Aid granted of the other, who makes De- 
El. S. NS fault at the Summons return'd, if ſhe vouches afterwards a Stranger, 


wag may who vouches the ſame Coparcener who made Default, ſhe ſhall not 


belt Opi- fhew Cauſe, 20 P. 6. 2. tor it may be by her Releaſe. 


nion he can- 


not vouch without ſhew ing Cauſe, becauſe the Demandant cannot have the general Counterplea that 


the Vouchee nor any of his Anceſtors &c. for he has affirm'd it by the bringing of his Action, and by 
the Admittance of the Aid-Prayer..- 


23. In Dower, the Tenant may vouch the Heir of the Baron with 
out ſhewing Cauſe, 4 D. 6. 24. b. 3 D. 6. 17. 
24. When the Vouchor ought to ſhew Cauſe, ir ought to be a ſufficient 
* See (F. a) Cauſe of Voucher, otherwiſe it is not good. 11 Y. 4. 20. b. 21. Ad 
pl. 1. judged 14 Þ. 6. 4. b. 5 
25. Ik it appears by the Cauſe ſhewn, that the Vouchee had nothing 
* See (F. a) but a Poſſeſſion which is deteated by Recovery or lawful Entry, the 
pl. 3. Voucher does not lie. 19 . 6. 39. b. And the Cauſe is traverſ 
able, 11. 4. 21. Ciirta, - 9 I), 6. 50. U. 14 Y. 6. 4. b. 10. b. 
26. Ik Baron and Feme vouch J. S. J. S. cannot vouch the Baron 
without Cauſe ſhewn. 29 E. 3. 49. adjudged, 
27. It a Man vouches another who vouches over, who vouches a third, 
and rhe third vouches the firſt V ouchee, he ought to ſhew Cauſe of 
* Orig.is Muſter of him, * becauſe the Oemandant cannot counterplead him 
— 2 ons by the Statute, he having granted the Voucher of him before, 20 
+ 6. 2. b. | 
_—.. 7 the Donee in this Caſe cannot revouch the Donor without 
Cauſe ſhewn, becauſe by his Feoffment in Fee the warranty in Fee, 
which he had before, is determined, 20 0. 6. 2. b. 
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29. So ſhe may vouch ang, and a Stranger her Siſter Coparcener, The Caſe 8 


as Aiſignee, without ſhewing Deed of Aſſignment ; for they may be Pen win 


aſſignees without Oced. 40 E. 3. 22. b. Co. 3. Lincoln College 63. quod red- 


1 | . dat the Te- 
rant pray'd in Aid of A. her Siſter, and had it, and after vouch'd herſelf and one A. her Siſter, by a 
ſtrange Name, and ſhew'd for Cauſe of Voucher, that T. her Father gave the Land to W. in Fe 
ard rertook Efate to him and his Heirs of his Body begotten, and ſo vouch'd to Warranty herſelf, and 
A. her Siſter, as Daughters and Heirs of T. as Aſhgnee of W. and this was to fave the Tail. And tho* 
it was objected that a Deed of Aſſignment ought to be ſhewn, yet this was waiv'd afterwards, See 
(D. a) pl. I, a a 7 


30. Jf a Leſſee had Md of him Reverſion, they both cannot vouch 
the Prayee without ſhewing Caule, becauſe this is a Voucher of him- 
ſelf by the Prayee. 29 E. 3. 29. 1 

31. A Man may vouch a Baron and Feme without ſhewing Cauſe, 
tho he vouches a Feme Covert. 25 E. 3. 43. b. adjudged. 

32. Tho the Demandant cannot counterplead the Lien nor the Warranty, 
jet where the Party who vouches ſhall be compelled to ſhew Cauſe, he 
may counterplead the Cauſe ; Quod nota, Br. Counterple de Voucher, 
pl. 5. cites 40 E. 3. 14. * 

33. Formedon of the Gift of J. P. the Tenant vouc hd W. who came, 
and after vouch'd 7. P. Conjin and Heir of F. P. which J. P. was the 
Donor, and therefore per Cur. he cannot vouch him without ſhewing 
Cauſe ; tor the Demandant cannot have the General Counterplea there ; tor 
the Reverſion is not in the Heir of the Donor ; by which he vouch'd 
him by a ſtrange Name, and had the Voucher; but ir was ſaid that 
the Demandant may aver that he is the Heir of the Donor. Br. Voucher, 
pl. 117. cites 21 E. 4. 25. 26. 

34. Entry in the Per of Rent, the Tertenant appear'd, and ſaid that 
J. J. was 2 in Fee of the Land diſcharged of the Rent, and gave it to his 
Anceſtor in Tail, and vouch'd the Donor by Reaſon of the Reverſſon; And 
per Cur. he thall ſhew Cauſe, becauſe he vouches ot the Land diſcharg'd, 
where Rent is only in Demand, and the Demandant ſhall not have Tra- 
verſe to the Cauſe, as here, and the Tenant ſhall not be compelled to 
ſhew what Rent it is in bis Voucher ; but the Demandant ſhall have for 
Cunterplea that he demands Rent Service. And the beſt Opinion was that 
he may vouch out of the Degrees of the Land, as here; tor this is ano- 
ther Thing than is in Demand, and therefore out of the Caſe of the Sta- 
tute, and the Gift in Tail above with the Rever/jon is ſufficient Cauſe, but 
he need not fhew the Deed ; tor there the Demandant cannot anſwer to 
it. Br. Voucher, pl. 138. cites 21 E. 4. 26. 

35. In Præcipe quod reddat againſt two, if they confeſs Tenancy in S. P. becauſe 
Common, they cannot vouch ſeverally without ſhewing Cauſe. Br. Voucher, — 


pl. 20. (bis.) cites 12 H. 7. 1. 2. Courſe, that 


Fointenants 


ſhould vouch ſeverally without ſhewing of Cauſe; which Cauſe the Demandant ſhall counterplead 
by the Common Law, 2 Inſt. 246. 


36. In all Caſes where one vouches out of common Courſe, there the Te- 
nant ought to thew Cauſe. 2 Inſt. 246. 


Z (E. a. 2) bat 


—_—— © + < « „%%% 90, . 2 » Io 


I. 


„ Voucher. 


— uy 


(E. a. 2) V bai ſhall be ſufficient Cauſe. 


See (E. a) pl. 1 N Formedon in Deſcender the Tenant vouch'd himſelf, and he 
HP 


. ew'd for Cauſe that his Father was ſeiſed of the Land in Demand, 
ain 1 5 and thereo! infeoffed S. which S. gave the ſame Ya to this ſame Tenant and 


to the Heirs of his Bedy, and ſo as Aſſignee he vouched himſelf to fave the 
Tail. And admitted for good Caule ; and ſv ſee that Tenant in Tail 
ny vouch as Aſſignee, as it ſeems here. Br, Voucher, pl. 85. cites 14 
. 6. 4. | 
2. Formedon againſt S. who vouch'd P. who enter'd, and vouch'd this 
ſame F. by a ftrange Name, the Demandant ſaid that S. the 'Tenant, and 
S. whom P. vouched, are one and the ſame Perſon, and therefore the ſaid 
P. ew Cauſe, viz. that the Father of F. infeoffed him in Fee with War 
ranty, and he = the Tail to the ſaid Father of F. and ſo he vouch'd 8. 
the Tenant to fave his Rever//on ; and good Cauſe, and he ſhew'd Deed. 
Br. Voucher, pl. 166. cites 16 H. J. 13. 


a _ * K — — 


(E. a. 3) Counterplea. In what Caſes. 


ranty and vourh'd the Tenant, and was compell'd to ſhew Cauſe, 
and ſaid that the Tenant infeoffed him, and after he leaſed to him for Term 
of Life, the Demandant ſaid that before the Leaſe made to the Tenant, the 
Tenant had nothing, Priſt, and the others e contra. And ſo ſee where the 
Party is compell'd to thew Cauſe, the Demandant may have Traverſe 
to the Cauſe, Br. Voucher, pl. 94. cites 12 Atl: 10. 
But where be 2. Where the Tenant is compelled to fſhew Cauſe, there the Demandant 
tee ſhall have Counterplea to the Cauſe, tho” this Matter goes to the Lien 
2 and not to the Cauſe of Voucher. Br. Voucher, pl. 49. cites 11 H. 4. 
the Deman- 19. Per Thirn and others. | | 
dant cannot 


counterplead the Lien. Br. Voucher, pl. 49. cites 11 H. 4. 19. — Br. Counterple de Voucher, pl. 2i. 
Cites 8. C.—S. P. 2 Inſt. 246. | 


, (F. a) Voucher. Counterplea of the Cauſe. What ſhall 
nd As be good Counterplea of the Cauſe ſhewn. 


Hob. 22.in 1. E N the Vouchor ought to ſhew Cauſe of Voucher, it 
Caſcof Roll } y * to be a ſufficient Ge otherwiſe it is not good. 11 
E288 P. 4. 20. b. 21 Adjudged. 14 O. 6. 4 b. ALT: 

T cited 24 2: As if he ſhews Cauſe of Voucher becauſe of a Deed 12 
3. 35 Chews forth, if it appears that he cannot vouch by this Deed he ſhall 
were rae Outed of the Voucher; for he cannot bind the Vouchee by other 
Warrantia Deed. Contra 30 E. 3. 17. b. | 

Chartz 


counted that the Defendant enſeoſfed him by the Charter with Warranty, to which the Defendant pleaded 


Riens paſſa by the Deed. And Bracton in his Treatiſe of Warranty, cap. 9 S. 5. ſays that we on a 
| Arranta 


I, 1 N Mortdanceſtor, the Tenant vouch'd J. who enter'd into the War. 
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Warrantus quod licet Charta de Feoffamento ſufficiens fuĩt tamen Donum fuit inſuffici ** 7 
babuit ſeiſinam in Vita Donatoris, ſed poſt mortem ſuam intruſit. ens, quia nunquam 


3. Jt it 2 * the Caule ſhewn that the Vouchee had nothing Br. Counter- 
but a Poſſeſſion which is deteared by Recovery or lawful Entry the den de 
Voucher does not lie. 9 H. 6. 39. b. moms” wi 

4. I a Pan vouches one ſhewing Cauſe, and it appears by the 6. 49. 4 
Cauſe ſhewn that he ought to have vouch'd another wich Mm, he ſhall 
be ouſted of the Voucher. 19 B. 2. Ald of the King 113. Curia. 

5. Ika Man will vouch himſelf ro ſave the Tail, and ſhews Cauſe Br. Voucher; 
for that his Grandtather levied a Fine to B. who render'd it to the pl 43. cites 
Grandfather for Life, the Remainder to his Father in Tail, and fo 87 . 
vouches himſelf as Aſſignee of B. and as Heir to his Father in Tail, this ks War- 
is good Caule of Voucher, tho he does nor allege any Warranty ranty in the 
2 LF; -_ 22 he ſuppoles himſelf 1 e; for ' Fine. 

auſe is not good to vouch as Allignee, pet there is lufficient Cauſe 
of Voucher ſhewn for Caule of the Reverſion, 50 E. 3. 3. ad- 


zudgeD. | T 

6. Tf a Man vouch himſelf as Heir to J. S. and vouches J. D. with 
himſelt, and ſhews for Cauſe that J. S. and J. D. were ſeiſed, and in- 
feoff'd him with Warranty, this is good Caule, without ſhewing what 
Eſtate the Feoffors had, nor what Eſtate he Himſelf took by the 
Feoffment. 29 E. 3. 46. adjudged. 

7. hen Caule is to be ſhewn upon Voucher, the Cauſe ſhewn is 
traverlable. 11 D. 4. 21. Cutia 9 P. 6. 50. b. 14 P. 6. 4. b. 10. b. 

17 E. 3. 46. 59. 29 E. 3. 29. 25 air. I4. 27 + 3+ 89. 

8. [ — the Caule ſhewn is traverfable, cho' the 'Traverſe be but a 
Counterplea of the Voucher. 29 E. 3. 29. 

9. Jt the Tenant vouches herſelt, and M. her Siſter, and ſhews for 
Cauſe a Feotimenr made to her by K. their Siſter, whole Heir they are, 
it is a good Counterplea of the Cauſe, chat they never had any thing 
of the Feotimenrt ot K. their Siſter. 17 E. 3. 46. 

10. So if Baron and Feme vouch the Baron, and thew for Cauſe that Br. Coun- 
the Baron infeoff'd J. who inteofPd the Baron and Feme, it is a good rrlea de 
9 that J. had never any thing of the Feoffinent of the Baron. = ——_ pl 
39 E. 3. 9. | | 2 

11. I the Tenant vouch B. her Siſter for Cauſe chat Land Br. Coun- 
deſcended to them in Coparcenary, and the herſelt enter d in the Name *<rple de 
of both, and after B. releas'd to her in Fee with Warranty, it is a goon bucher, pl. 
Counterplea of the Caule, chat che Tenant upon her Entry clajm'd it RO. hes 
to her alone, without that that B. had any thing after the Death of their that if the, 
Anceſtor ; for if the Eſtate of B. was turn d to a Right at the Time ho enter d, 


of the Releaſe, then the Releaſe does not enure by way of Mitter du Nur in 
rEſtate, but by Extinguiſhment, and lo no Voucher can be, 21 ef boch. 
E. z. 27. adjudged. then the Re- 
leaſe coun- 
a tervailed Entry and Feoffment. Br. Voucher, pl. 63. cites S. C. 


12. Tf the Tenant vouches himſelf as Heir to A. his Siſter, and YA) 
ſhews for Caule chat A. gave to him in Tail, it is a god Counterplea Fol. 756. 
that he never had any thing of the Giſt of A. tho tit be to the Martanty, 1 
becauſe he may traverſe the Caule alleged. jected that 


Counterplea 
did not lic to the Warranty, but to the Poſſeſſion only; but it was ſaid by Green, that when Cauſe is 
ſhewn it may be counterpleaded. And Wilby ſaid that fo it may in ſome Caſes, as to counterplead the 
Seiſin &c. but not the Warranty. Br. Counterple de Voucher, pl. 3 1. cites 21 E. 3. 37- 


13. Contra 21 E. 3. 37. ajudged ; but it is there ſad that ft was The can. 


adjudged contrary to this in Parliament. | wy, — 
in Parliament, Mich. 13 E. 3. Br. Counterplea de Voucher, ol. 31. 
"RY 


14. Bur 


88 | Voucher. | 
Br, Coun- 14. But in this Caſe it is clear, that it is a good Counterplea chat 


5 de . had never any thing in the Land, nor ever gave it to the Tenant, 21 
ende n E. z. 37. admitted by Iſſue, : 2 
8. C. 15. Ik a Man vouches himfelf, and J. D. as Heir to J. S. and ſhews 
for Cauſe that his Father and J. S. were ſeiſed, and infeoſt d him with 
Warranty, and ſo he vouches himſelf as Heir to his Father, and J. D. 
as Heir to S. it is a good Counterplea of Voucher of himſelf, char 
the Father of the Vouchor had not ever any thing in the Land, tho' it 
1s na Caunterplea by the Statute, becauſe he has not counterplead⸗ 
ed the Poſleſlion of his Anceſtors; for this is a Traverſe of the 
Cauſe alleged. 29 E. 3. 46. adjudged. | | 
16. So in this Caſe, it is a good Counterplea of the Cauſe of 
Voucher ot J. D. who is vouch'd with hiin as Heir to J. S. chat J. 8. 
had never any thing in the Land, without _— any Counterplea of 
the Poſſeſſon of the Anceſtors ot J. S. by the Statute 3 for he may 


traverſe the Cauſe alleg d, tho' in this Cale the Cauſe of Voucher 
alleg' d was only becauſe he vouch'd himſelt, and not becauſe he 
ny d J. D. 29 E. 3. 46. b. adjudg'd ; for the Cauſe cannot be 
ever'd. 

17. Ik a Leſſee has Aid of him in Reverſion, and they both vouch 
him in Revertion, and ſhew for Cauſe that J was ſeiſed, and gave it 
in Tail, and that he in Reverſion is Heir in Tail, and Heir to the Do- 
nor, and ſo he vouches himſelt as Heir to the Donor, it is no gaod 
Counterplea chat it appears by the Cauſe ſhewn, that he in Reverſion 
only ought to have the Voucher, and not the Leſſee, becaule the Mat- 

ranty does not extend to him. 29 E. 3. 29, 
Br. Voucher, 18. In an Action againſt J. S. ik he vouches himſelf, and ſhews for 
You ces Cauſe a Gitc by his Anceſtor to him and his Feme in Tail, and that the 


— — — 


Th. Vonch. Reverſion is deſcended to him by Death ok the Donor, it is a good 
er vas dif. Coe unterplea that the Feme 1s yet alive, and fo the Voucher contrary 


allowed, be- to the Plea, inaſmuch as he has admitted himteif ſole Tenant, and 
eaule, fig. therefore cannot have the Voucher by Force of a Tail to him and his 
the Recovery FEM; for this Voucher is to lave the Tail, which cannot be ſaved 
in Valxe can- here, inaſmuch as the Feme is not Party to the Voucher, 38 E. 3.4 
not le ac- b. adjudged. 


cording to 

the Gift. 4 Le. 93. 94. cites 38 E z. 5. Br. Counterplea de Voucher, pl. 22. cites S. C. And 
per Morrice, Voucher to fave the Tail is for the Advantage of the Iſſue, and not of the Tenant who 
vouches ; for he ſhall have Judgment to recover in Value immediately, but Ceſſet Executio during his 


A. for his Iſſue ſhall have Execution, and not he who vouches. Br. Voucher, pl. 54. cites 
S. C. b 


* ie. Veu- 19. Tf a Feme received upon Default of the Baron vouches the Baron, 
cher, pl. 100. 


duese becauſe the Anceſtor of the Baron, whoſe Heir he is, inteoff*d her and 
p but not the the Baron with Warranty, it is a good Counterplea of the Cauſe, chat 
Counterplea they had never any thing of the Feoffment of the Anceſtor ; for * the 
here men- Caule ſhewn is traverlable. 25 Aff. 14. Curia. 
ones, 20. 20 Kd. 1. Stat. 1. S. 3. Enacts, That where the Tenant, in a Plea of 
Land, vouc hes to warranty, and the Demandant will aver that he, nor none 
7 his Anceſtors, ( ſince the Time that the Anceſtor of the Demandant was 
eiſed) was in Poſſeſſion of the Lands, his Averment ſhall be admitted whe- 
ther the Party vouched be abſent or preſent. 7 
21. In Præcipe quod reddat the Tenant vouch'd. The Vouchee de- 
manded what he has to bind him to the Warranty; and the Tenant ſbe d 
Deed of his Father, whoſe Heir &c. and he ſaid, that his Father had no 
Land but in Gavelkind, which deſcended to him and to others, and held no 
Plea ; by which he ſaid that he had nothing by Deſcent &c. the Day of the 


Voucher ; and the other econtra. Br. Counterplea de Garrantie, pl. 2. 
cites 38 E. z. 
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22. The Demandant ſaid, that the one who is wouched is the ſame Perſon 
who vouch'd, Judgment if without Cauſe ; by which he ſhew'd Cauſe, that 
his Father infeoſf d him; and the Demandant counterpleaded the Cauſe, bes 
cauſe be re-infeoff *d his Father again, to the Father and his Heirs, and 
that he was eldeſt Son of the Father, who is dead; and a good Counter- 
plea to the Cauſe ; for by this his firſt Warranty is extin Br. Coun- 
terplea de Voucher, pl. 5. cites 40 E. 3. 14. 
23. Præcipe quod reddat againſt Baron and Feme. The Feme was 
received in Default of the Baron, and vouch'd F. to warranty, who en- 
rer'd, and ſaid that the Father of the Baron infeoff d F. in Fee, who gave 
in Tail to the Baron and Feme ; and good, notwithſtanding he enter'd ge- 
nerally into the Warranty upon the Voucher of the Feme; yer he ha 
ſay now, that he did not warrant that Fee Tail. Br. Voucher, pl. 22. cites 
| hy | 
** 24. If a Man vouc hes 2 Brothers as one Heir, and by the Nonage of the Br. Coun- 
goungeſt prays that the Parol demur, he ſhall not have the Voucher, with- terplca de 
out thewing Cauſe; by which the Tenant ſaid that the Land is partable rr 
between Males, And per Cur. This is no Cauſe; by which he ſaid that ü 
the Anceſtor died ſeiſed of Land departable berween Males, atter whoſe Br. Parol 
Death they are in as Heirs &c. And the Demandant anſwer'd to the Demur, pl. 
Cauſe, and ſaid that the youngeſt is not ſeiſed of any Land by Deſcent of the cites S. C. 
Part of his Father, Judgment if by his Nonage the Parol ſhall demur? 
&c. and a good Plea, notwithitanding that the other alleg'd that the 
Entry of the one Coparcener is the Entry of both; and upon this both 
ſhall have Aſſiſe, and this ſeems to be where it is for their Profit; contra 
where it is for their Diſprofit, as here, and in the Aſſiſe Anno 1H. 6. 5. 
Note the Diverſity. Br. Voucher, pl. 23. cites 43 E. 3. 19. 
25. Formedon againſt Baron and Feme, who vouch'd N. who revwuch'd 
the Baron and Feme ; and the Demandant thew'd it, and demanded Judg- 
ment if he ſhall ſo vouch without ſhewing Cauſe; and he ſhew'd that the 
Baron and Feme infeoff d bim, and he gave to them in Tail, ſaving the Re- 
ver/ion 3 by which the Demandant ſaid that they had nothing of their Fecff- 
ment, priſt; and the others econtra. And fo lee the Cauſe traverſed &c. 
Br. Counterplea de Voucher, pl. 13. cites 44 E 3. 38. F 
26. Formedon by 4 Barons and their Femes, of whom the one Baron 
and Feme made Defaulr, and were ſummon'd and ſever'd; and the Te- 
nant, after the View, vouch'd this ſame Baron and Feme who were ſum- 
mon'd and ſever'd, and ſaid that the Anceſtor of the Feme infeoff d him 
with Warranty, and tor this Cauſe vouch'd her; and becauſe he vouch'd 
the one Feme where he ought to have vouch'd all the Demandants, 
therefore, upon the Cauſe ſhewn, he was ouſted of the Voucher. Br. 


— 


ME In Formedon in Reverter, betore Appearance, but ter Eſſuigu caſt, And. 18. pl. 
h 


e Tenants, who were Baron and Feme, levied a Fine, and then they ap- 37. S. C. 
pear d; and the Demandant counts againſt them, who plead to Iſſue; Ad, 
4 . f © Counterplea 
prays to be received; for the Land was her Right, and the Hiue was pleaded was not 
as a Counterplea to the Receipt. / But non allocatur; for js Uxoris ſhall be good. 
referr d always to her Right, which ſhe had ar the Time of the Wrir _ ow 
— D. 315. b. pl. 1. Mich. 14 & 15 Eliz. Vernon v. Stonely & — sf 

anners. — Dal. 107. 

pl. 59. S. C. accordingly.— See Reſceipt (M) pl. 15. 


28. There ſhall not be any Counterplea, but where it is thereby proved 
that Vouc bee had not ſuch an Eftate whereof be could make a Feoffment ; and 
therefore it is no Counterplea that the Feoffor was Fointenant with ano- 
ther; for one Jointenant may make a Feoffinent of the Entierty with 
Warranty, becauſe he is ſeiſed per my & per tout. And tho! ir be a Diſ- 
ſeiſin of the Moiety, yet the Feoſſment is good, and the Warranty well 

1 annex'd; 


3 


1 Voucher. 


annex d ; and when they join in a Feoffment with Warranty, every one 
warrants the W hole, and that may be a l to the Warranty, 
bur not to the Voucher, Cro. E. 689. Paſch. 36 Eliz. Piper v. Wider. 


* 


* 1 - 
- 8 * 1 o 
"I —_— 


. 
— — — 
— — - 


Pk (G. a) Voucher. Hozw it is to be made. In what Caſes 
—YY without ſhewing a Deed of the Lien. [Or what Deeg 
ought to be ſhewn.| 


Br. Mon- 1. | Fa Man vouches himſelf to ſave the Tail as Aſſignee, and ſhews 
3 Caule, (as he ought) he ought ro ſhew the firit Deed, becauſe 


10 8. ;. 21. his Caule ought to appear to be ſufficient. Dubitatur * 14 h. 6. 4. 
S. P. per all . | 
the Juſtices. Contra Keble, and ſhew'd ſeveral Books to the contrary. 

* Br. Monſtrans, pl. 139. cites S. C and Hill. and Paſch. 4 E. z. that he need not ſhew Deed of 
Aſſienment of the Rezerſion ; for the Defendint is a Stranger to it. But Brooke makes a Quzre, and 
oo N this is a Cauſe to ſhew it, and therefore it ſeems that the Demandant may have Anſwer to it. 

r. Ibid. 


He, who 2. Tf a Man vouches himſelf as Tenant in Tail by Force of a Re- 
i mainder limited to him, which is now come into Poſſeſſion, to ſave the 
- 7ai, Tail he ought to thew a Deed of the Remainder. 25 E. 3. 54. 

ſhall ſhew 


Lien _ Deed of the Warranty. Br. Voucher, pl. 163. cites 11 H. 7. 4 ——Br. Monſtrans, pl. 169 
cites S. C. 


3. Ik a Man be vouch'd as Heir to B. upon a Releaſe, with Warran- 
ty made by B. the Releaſe ought to be ſhewn, 11 P. 4. 22. b. 

Br Voucher, 4. The ſame Law it is if the Voucher be upon a Confirmation with 
pl. 49. encs Warranty, the Confirmation dught tu be ſhewn. 11 Þ, 4. 22. b. 


11 H. 
S. P. = Su for want of ſhewing it the Tenant was compell'd to make other Anſwer ; but that it is 


ſaid to be other<viſe in another Term; tor that then he ſhall loſe Seiſin of the Land, as it was held by ſe. 
veral, becauſe out of the Caſe of the Statute. 


Br. Mon- 5. He who vouches as Aſſignee * ought to ſhew che firſt Deed, upon 
ftrans, pl-5- the Vöucher. 3 V. 6. 21. | 
| pon tn P. Br. Deputy, pl. 10. cites 3 E. 6. 21. per Coteſmore, to which it was not anſwer'd; [but it 

Mould be 3 H. 6. 21. as in R o1.)——Ard Br. Voucher, * 5. Cites S. C. 

Br. Monſtrans, pl. 106. cites 3 H. 7. 13 contra, that he ſhall not ſhew Deed ; per Hank. Brian, and 
Townſend. ——S5. U. between common Perſons; per Townſend. Ibid. pl. 105. cites 3 H. 3. 14. 
But if he prays Aid of the King as Aſſignee, he ſhall ſhew Decd; per Townſend ; which Hanks, and 
Brian denied. Br. Monſtrans, pl. 106. cites 3 H. 7. 13. 

In Aſſiſe the Defendant pleaded in Bar, that the Father of the Plaintiff” infeoff d A. and warranted to bim, 
bis Heirs, and Aſſigns, which A infeoff d bim, and pleaded the Warranty as Athgnee ; and becauſe he did 
not ſhew Deed proving him to be Aſſignee, the Aſſiſe was awarded; for, by the Juſtices, he ſhall not 

lead the Warranty as Aſſignee, no more than he ſhall vouch as Aſſignee without ſhe wing Deed. But 
de elſewhere, that if he had pleaded ir * Due Eſtate of A. there he need not 'ſhew Deed of Aſſiga- 
ment. Br. Deputy, pl. 14. cites 22 Afi. 88. 4 | 


6. Ik Tenant in Tail vouches as Afſignee, he ought to ſhew the firlt 
Deed which creates the Warranty, tho the Deed does not belong to 
him, but to him in Beverũ on, becauſe he claims under the fir 

J. In Real Action againit Tenant in Dower, if ſhe vouches the Heir 

of the Baron ſhe ought to ſhew what the has to bind the Heir to the 

| 3 to wit, an Endowment in Chancery or ſuch like. 17 
. 8. „ | 

8. In 


e- 


9. 


t i8 


_—_——— 


Voucher, 7: 


8. In Aſſiſe the Tenant may vouch the Baron and Feme named in 
the Aſſiſe without chewing any Deed. 26 AC. 26. adjudged.  _ 

9. Ik the Grantee ot a Ward be tm he may vouch the Gran- 
tor without ſhewing any Deed; 25 E. 3. 38. b. 39. adjudged, Con- 
tra 25 E. 3. 40. b, Contra 26 E. 3. 65. v. | | 

10. The beit Opinion was, that in * Dower, ar. Qucd ei deforceat, the Br. Mon- 
Tenant may vouch the Heir of full Age or within Age, well enough, — Eu. 
without ſhe wing Specialty, unleſs he be in Ward, and it he be in Ward “ In Homer 
he ſhall ſhew Specialty, and otherwiſe not; and this for the Loſs of the the Tenant 
Guardian, and after the Tenant gratis ſhew'd Specialty, but not de rigo- vxck'd to 


re juris. Br. Voucher, pl. 45. cites 5o E. 3. 25. ens, 
the Baron, and had the Voucher without ſhewing Specialty or other Cauſe proying that he had Cauſ 


to vouch ; nota. Br. Voucher, pl. 79. cites 4 H. 6. 24. 


. 


11. In Formedon the Tenant vouch'd one of the Demandants by a ſtrange 
Name, the other Demandant ſaid that the Vouchee was one of the Deman- 
dants, Judgment if without Cauſe thewn ; and was compell'd to ſbew 
Cauſe by Confirmation, and did not ſhew the Deed ; and theretore the Cauſe 
adjudg'd inſufficient, by which he was awarded to anſwer over, becauſe 
it was in the ſame Term; contra upon Adjournment in another Term by 
ſeveral there; and ſo ſee that it is peremptory. Br. Peremptory, pl. 9. 
cites 11 H. 4. 22. 

12. It a Man loſes the Deed by which he was infeoffed, yet the Feoff- 
ment remains good; but then he cannot vouch or bind the Feoffor to 
Warranty without ſhewing of the Deed. Br. Leaſe, pl. 16. cites 4 H. 6. 
17. Per Rolfe. | 


(H. a) Voucher. How to be made as Af/jgnee. In 
what Caſes eothout ſhewing Deed of Afﬀegnment. 


DR ſuch a Thing which may be aſſigu d without Deed; a Man Cro. E. z7z. 
may vouch as Aſſignee without ſhewing Deed of Afignment. pl. 1. in Caſe 


Co. 3. Lincoln College, 63. 26 E. 3. 75. h. of Nokev, 


Au der, S P. 

: _ , by Popham 
Ch. J. that if he ſhews the Deed of Warranty it is ſufficient, and that ſo is the better Opinion of the 
Books. And to that Opinion the other Jultices inclined. Ibid. 436. pl. 52. 8. C. and S. P by Pop- 


ham and Fenner, and that it is to no Purpoſe to ſhew the Deed of Aſſignment ; for it it be ſhewn, ir 
15 not traverſable by the Vouchee. | 


2, Feme may vouch herſelf and her Siſter Coparcener tor Land with- See (E a) pl 

out ſhewing Deen of AMignment ; for they may be Aſſignees without 2s: 5 C. 
40 + 3. 22. ; | 

3. For Land the Aſſignee may vouch without ſhewing a Deed of - 
Alignment, 3 Þ. 7. 14 Oubitatur 2 E. 3. 57. e. 

+ Alſo a Man may vouch A. upon a Feottment with Warranty xo B. 
2 his 1 Que Eſtate he has without ſhewing how, Cost 42 

+3. 19. 0. | | S. ME ta ens 

5. A Ban may ſay that A. enfeoffed B. with Warranty to him, His - Rr: Mon- 
Heirs and Aſſigns, and B. infeoffed him, and ſo he map vouch A. as Aſ- ſtrans, l. 


5gnee, without thewing a Deed of Aſlignment. Contra 17 E. 3. 68. e 5.C 


Contra * 22 Aff. 88. 

6. In Aſſiſe the Tenant pleaded a Feoffment of the Grandfather of the * In Brooke 
Plaimiff with Warranty, wick Heir the Plaintiff is, and *rwas by Deed, it is (fans) 
and he pleaded as Aſſignee, and ſhew'd “ both Deeds; and *ris ſaid elſe- . 
where that he ought ſo to do, where he vouches as Aſſignee, or pleads ;, (Amdi- 8 


as deux) 


p 


. on N 
— ä — My 8 4 - 


— 


92 Voucher. 
as Aſſignee; for Warranty cannot be but by Deed or Record, and there- 
fore Aſſignment thereof cannot be but by Deed, &c. Br. Monſtrans. 
pl. 87. cites 9 Aſſ. 11. 

4. Præcipe quod reddat the Tenant vouch'd as Aſſignee of another 
the Warranty of the firſt Feeffor, he ſhall thew the firſt of Feoffment 
and alſo a Deed ot Aſſignment by the firſt Feoffee to him; and ſo ſee 
that he cannot be Aſſignee to a Warranty but by Deed. Br. Monſtrans, 

| pl. 164. cites 11. E. 3. « | 

*S.P. For 8, In * Ward, the Tenant vouched one to Warranty without ſhewing 

— xp any Deed, and had the Voucher by Award contrary to the Opinion of 

Counter- Kirton; bur in Dower if the Tenant vouch'd the Heir within Age, he 

lead it; but ſhall not have the Voucher without ſhewing Deed ; Quod nota. Br, 


Dower if pl. 23. ci 3. 25. 
— eb Monſtrans. pl. 23. cites 46 E. 3. 25 


counterpleads the Lien the Demandant ſhall recover immediately. Br. Voucher, pl. 35. cites S. C. 


Br. Mon- | , | | N 
9. He who vouc hes as Aſſignee ſhall ſpew the firſ} Deed which compre- 
8 hends the Warranty, and ought to thew the Deed which proves him 


Af 88. Allignee. Br. Monſtrans pl. 5. cites 3 H. 6. 20. 


Ibid. pl. 10. But if he rebuts by the firſt Warranty, and fſhews the Deed there, 
. he may do it by a Que Eflate, without ſhewing how he had the Eſtate. 
Canals . Contrary where he vouches as aſſignee by it. Br. Monſtrans, pl. 5. cites 


but cites no Book, bur ſays Vide alibi. 
22 Aſſ. 88. 
Contra as to the Rebutter. 


11. In Formedon the Tenant vouch'd the Queen and her tuo Sifters, as 
Heir to the Duke of Tork, by Feoftment by the Duke to M. who inteoft'd 
B. who infeoft'd C. who infeoff'd the Tenant, and ſo vouch'd as Aſ- 
ſignee, and Exception taken becauſe he does not thew Deed. Per Town- 
ſend, the Tenant may vouch as A ſſignee between common Perſons, without 
ſhewing Deed ; but it was not ſaid what the Law is, where the Aid or 
4 is of the Queen, or of the King. Br. Monſtrans, pl. 107. cites 
7. 1 

Br. Voucher, 12. 8 againſt Baron and Feme ; they vouch'd the Baron, and 
pas eites ſhew'd Cauſe that the Father of the Baron infeoff 'd two, who gave to the Ba- 
8 ron and Feme in Tail, and as Aſſignees vouch*d the Baron to ſave the Tail. 
And per Brian and Townſend, they ought to ſhew Deed of Warranty; 
for tho? the Poſſeſſion be good Cauſe of Voucher as to the Demandant, 
and he ſhall not ſhew Lien but to the Vouchee, in this Caſe he ſhall 
ſhew it; for he who is vouch'd is the Tenant himſelf, by which Keble 

thew'd Warranty. Br. Monſtrans, pl. 169. cites 11 H. 1. 4. 


(L a) Voucher in ard. How it ſhall be made. 


Fol. 758. 
12 | Ba 
Br. Voucher, 1. I Infant be in Ward to the King for Capite Land, he ſhall be 
V cites vouch'd only in Ward of the King, and not of other Lords; fot 
See (V) pl. the Ring has all by his Prerogative. 2 P. 4. 23. b. 
2. 3 | 


— 


(K. a) Voucher. 
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Word De 


W 


Voucher. 
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(K. a) Voucher. How it 1s to be made. | In wwhat See (0. a) 


Place. 


A cannot vouch a Man in other County than where th 
: nein is brought. 3. 3. b. y where tne 


— 


(L. a) Voucher. How to be made. do ought to be See (N. ) 


ouch d jointly. Coparceners, 


L Jon Warranty by the Anceſtor, the one Coparcener cannot 
U be vouch'd without the other. 11 D. 4. * 


(L. a. 2) Joint-Voucher of whom. Survivor and Heir. 


I. WO Fointenants make a Feoff ment in Fee by this Word Dedi ; the 
one dies, the Survivor ſhall be vouch'd, and render in Value tor 

the whole; for tho' the State paſs'd from both, and the Starute ſays Ra- 
tione doni proprit, yer each of them did warrant the whole by this 
di, otherwiſe the Survivor ought not to have yielded the 

whole in Value, as it hath been adjudged ; and the Reaſon is, for that 
the Heir of the Jointenant that dies, cannot be bound by the Warranty 
created by this Word Dedi. 2 Inſt. 276. ; P 
2. But if 2 Jointenants make a Feoffment in Fee, with an expreſs War- 
ranty for them and their Heirs, to the Feoffee and his Heirs, and the one of 


E | them dies, the Survivor ſhall not be vouch'd alone, bur the Heir alſo of 


the other, and the Recompence in Value ſhall be equally upon them. 2 
Inſt. 276. 


— 


(M. a) Voucher. How to be made. /h may vouch 


jointly, 
I, WD Tenarzs in Common cannot vouch jointly, 28 E. 3, P 
go, b. Ae Proves 71 1 2 


of the » pleaded Ne dona pas &c. Br. Voucher, pl. 20. (bis) cites 42 E. 3. 16. 


B b (N. a) Voucher. 


| £ 


they took the Tenancy in Common, and the one vouch'd F. as to that which to bim belong'd, 2. 2 * 


vouch'd F. as to that which to him belong d. And the beſt Opinion was, that where they confeſs the 
22 in Common, they cannot vouch ſeverally; by which the Tenant, according to the Opinion 


(\ 
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(N. a) Voucher, Ho to be made. J/here jointly [or 
Lege e. — ſeverally.] 


A . en fec c 22 


1. IF Baron and Feme levy a Fine with Warranty for them and the 
Heirs of the Feme, after the Death of the Feme, the Baron only 


may be vouch'd without the Heir of the Feme ; (for the Baron ts to 
warrant all during his Lite) 22 E. 3.1. Curia. 


Where ſeverally. 


3 | e be brought againſt ſeveral, if they ſhew ſeveral 
Cauſes of Voucher, as that they are 'Tenants in Severalty, they map, 


_ ought to vouch ſeverally. 41 E. 3. 20. 12Þ, 7. 2. 42 E. 
3. 16. 


2 3. But if the Action be brought againſt 4, and 2 make Default at the 

— ) Grand Cape, and the other 2 accept the Tenancy of the Entierty, and 

, that the others had not * any thing, and abate the Writ by Gager oi 
Non-ſummons ; in a new Writ by Journeys Accounts agatnfſf thoſe 2, 
they ſhall be eſtopp d to plead ſeveral Tenancies, and to vouch {eve 
rally; for it is againſt their Acceptance; nor may they vouch ſieve 
rally without taking the ſeveral Tenancy, becauſe they have accepted 
the Tenancy jointly. 42 E. 3. 16. b. 17. Curia. | | 

* Br. Dila- 4. If a Warranty be made to 2 jointly, * one alone cannot votich 

tories, pl. S. without the other, unleſs the Warranty be divided by Act in Law. 45 


cites S. C. 
and ſays, E. 3. 17. 
that the 
Rcaſon ſeems to be inaſmuch as Voucher is in Lieu of Action, and one ſhall not have Action which 
pertains to two. In Formedon, the Tenant pleaded Jointe nancy with J. N. not named, ws yo 
of the Writ ; and the Demandant ſaid that J. N. is his Fiilein, Judgment &c. and pray'd Seiſin of the 
Land. And by the Opinion of the Court that is no good Replication; for the "Tenant ſhall not be 
ouſted of his folmenancy, by Reaſon that he ſhall loſe his Voucher ; for of Warranty made to two Join- 
tenants, the one ſhal i not vouch alone ſo long as the Jointure continues; and this is the Folly of the Deman- 
dant, that he had not enter'd into the Moiety, and brought an Action of the other Moiety ; for then 
2 the Severance of the Jointure the other may vouch alone; Quod nota. Br. Jointenancy, pl. 9. cites 38 
. 3. 16. Br. Garranties, pl. 18. cites S. C. Br. Voucher, pl. 39. cites S. C. 

In Præcipe quod reddat againſt two, they cannot vouch ſeverally without ſne w ing Cauſe, becauſe it 

is out of the common Courſe. 2 Inſt. 246. 


5. Tf Precipe be brought of a Manor and 40 Acres, Tenant vouches, 


and V ouchee enters and vouches himſelf tor the Manor and 40 Acres 
alſo, as Parcel of the Manor, tho it was not Parcel, pet if he was 
infeoff d as Parcel, he ought to vouch accordingly, 41 E. 2. 


* Fol. 


23. U. 
Where 6. In Action againſt 2, one may plead a Releaſe, and the other 
there are « | 
3 vouch. 42 E. 3. 17. | 
one ſball vouch, and the other may oy a Plea which goes to the whole, becauſe one ſhall not be bound 
by the Plea of the other. Arg. elw. 16. in Caſe of Lord Brook v. Nevill. Bim one Defendant 
ſhall not plead in Abatement of all the Writ, and alſo vouch or plead in Bar. Arg. Ibid. ——— Contra 


per 3 againſt 2. Ibid. and 16. b. 17.-——Nor he ſhall not plead a Bar which goes to all for Parcel, and 
wouch another for ot her Parcel, becauſe he is not at any Miſchief, if his Plea, which goes to all, be tru: ; 
for then this diſcharges him of the whole. Arg. ibid. Contra per 3 againſt 2. Ibid. and 16.* 
17.—But it is otherwiſe where there are 2 Jointenants. Arg. Ibid. 16, | 


Br. Jointe- . Where 2 make a Feoff ment with Warranty, and one dies, the Charge 


I 1 ſhall not run upon the Survivor, but upon him, and the Herr of the cd 
and Fith. Br. Jointenants, pl. 59. cites 17 H. 3. and Fitzh. Voucher, go. 
Counterplea | 

de Voucher, 88. and 22 E. 3. that the Feoffee may vouch the other, and the Heir of the Deceaſed : ber 
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Finch Bt ſee Firzh. Voucher, 104. 30 E. 3. 31. in Precipe quod reddat, the Tenant vonch'd 2, 
and one was return'd dead, by which he revcxch'd him co ſurvived only; and well by Award; and he was 
not compell'd to vouch him and the Heir of the other, Quod nota. Br. Jointenants, pl. 59. 


wo 


g. Mortdanceſtor againſt. N. and A. which A. ſaid that ſhe had nothing Br. Voucher, 
&c. and V. anſwer'd as ſole Tenant, and pleaded in Bar the Warranty of the * — 
Mot her of the Nemandant to his Father, whoſe Heir he is &c. The B- 
mandant ſaid that W. had nothing, unleſs jointly with the ſaid A, Judg- 
ment if he may plead the Warranty ſole without A. and the Demandant 
was awarded by the Court to anſwer to the Bar. Quod nota; & econtra 
of Voucher; for the one cannot vouch without the other. Econtra of 
Reburter, as here. The Reaſon ſeems to be inaſinuch as Voucher is in 
lien of the Action; contra of Bar. Br. Bar, pl. 58. cites 9 Aff: 18. 

9. Præcipe againſt Lord and Villein. The Villein by Sufferance of the 
Lord, ſaving to him his Seigniory, vorch'$,to warranty, and was war- 
ranted. Quod nota bene. Br. Voucher, pl. 99. cites 17 Aff. 19. and 
ſays, fee 33 H. 6. 1. where the Lord and Villein joined in Voucher. 

10. All that are intitled to the Voucher, ought to be joined in the Voucher ; 
for otherwiſe he fails of his Voucher. r. Voucher, pl. 54. cites 38 

. l If 2 Coparceners are, and the one aliens her Part, and the other is If 2 Coparce- 
impl:aded, ſhe cannot have Aid, by reaſon of the Alienation ; and there. be, and 


fore the ſhall vouch alone for her Part, and ſhall have Warranty 6 
Br. Voucher, pl. 58. cites 38 E. 3. 20. Per Knivet & Finch. Il arranty, 


| and comes in 
as Voncher, now he ſhall pray in Aid of his Fellow, and either have Pro rata upon the Lois, or vouch 
over wich him upon the Warranty paramount. Hob. 26 in Caſe of Roll v. Osborn. 

When Lands and Warranties deſcend to 2 Parceners, and they make Partition, and one of them is im- 
pleaded, he ſhall not vouch alone, but ſhall pray Aid of his Fellow, and Ji ſhall put themſelves in Repreſen- 
tation of one Heir, and then vouch together; Per Hobart Ch. J. Hob 26. in Caſe of Roll v. Osborn.—— 
But if one Parcener aliens his Part, or makes Default upon Aid pray J the other ſhall vouch alone; Per 
Hobart Ch. J. Hob. 26. in Caſe of Roll v. Osborn, cites 27 H. 8. 58. 4 H. 7. 20 H. 6. 2. and 43 E. 


Aa 2 
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12. In Warranty of Charters againſt 2, and he ſhews ſeveral Deeds of 
them, the Writ thall abate; for he cannot join them, Br. Warrantia 
Cartæ, pl. 14. cites 39 E. 3. 26. 

13. But it ſeems that in Warrantia Chartz againſt 2, and the one is an 
Infaut at the Time of the making of the Deed, it ſhall bind the other, But 
Quzre if by this Writ, or by another Writ againſt him only. Br. War- 
rantia Carre, pl. 14. cites 39 E. 3. 26. ; | 

14. If three are jointly infeoffed with Warranty, and two releaſe or ſur- Br. Warran- 
render to the third, he ſhall not deraign the firſt Warranty by Voucher or tia Carte, pl. 
Writ of Warrantia Chartz, becauſe he is in by the firſt Feoffor, and not 3 © * 
by him who releaſed or ſurrendered. Quære it the Surrender be good. 

But it ſeems if one releaſes to the one, there the one 1s in by the other, and 
he ſhall not deraign the firſt Warranty, as the Caſe is in Anno 33 H. 6. 
Br. Garranties, pl. 6. cites 40 E. 3. 41. 

15. And where all die except one, he who is in by the Survivor ſhall . 
deraign the firſt Warranty. Br. Garganties, pl. 6. cites 40 E. 3. 41. 

16. If o bring Formedon, and the Tenant has Warranty againſt the one, 
and not againſt the other, the Tenant may vouch the Demandant for the 
one 2 and plead in Bar for the other Moiety. Br. Voucher, pl. 16. 
cites 41 E. 3. J. 

1 When 8 Man has ue 2 "Sons by diverſe Venters, and has Land 
taiPd in Burgh-Englifh, and diſcontinues with Warranty, and dies, and the 
youngeſt brings Formedon, the Tenant may vouch the eldeſt and the young- 
eſt, and when they appear he ſhall plead in Bar tor one Moiety, and the 
Voucher ſhall ſtand for the other Moiety. Br. Voucher, pl. 49. cites 11 


H. 4. 19. 


- 


— 


18. It 


——— — 


96 Voucher. 
18. It a Man *. A. and B. with Warranty, h infeoff W. N. who 
is impleaded, and vorches the two, who vouch the firſt Feoffor 3 and aſter 
the one of the two makes Default, and the other appears, he ſhall have the 
Warranty againſt the firſt Feoftor; and ſo is the Opinion in 11 E. 4. 8, 
| Br. Garranties, pl. 67. cites 5 H. 5. 7. | 
Put per Aſ- 19. If two Fointenants are impleaded, and the one appears, and the other 
cue, if two qi ll render, or makes Default, he who 1 ſhall have the whole War- 


1 ranty. Br. Garranties, pl. 67. cites 5 H. 5. 7. Per Luddington. 


ure, and the 
one inf caffe : ; : : x 
a Stranger of his Part, the Warranty is gone; which Luddington did not deny. Br Garranties, pl. 6;, 
Cites 5 H. 5. 7. 


20. If Feeffment with Warranty is made to two, and the one alone is 
impleaded, and vouches, the Vouchee may extort him from the Lien, inaſ- 
much as he might have abated the Writ by Fointenancy, and did not; tor he 
is not compell'd to warrant one, where the Warranty is made to two. 
Br. Voucher, pl. 16. cites 21 H. 6. 49. 

So wherez 21. Where 2 Fointenants are, and the one is impleaded, and he vouches 
mn * the Feoffor, this Matter is good Counterplea to the Lien. Br. Counter- 
my Feoff. Plea de Garrantie, pl. 4. cites 22 H. 6. 13. 

ment, and | | JE 
they are jointly impleaded, where they may abate the Nit by ſeveral Tenancy, and they vouch me, it 1s good 
Counterplea to the Lien, that I made two Warrants, and not one and the ſame Warrant, and the 
Vouchce cannot abate the Writ, which the Tenant has afirm'd. Quod nora. .. Br. Ibid. 


For if I in- 22. Where the one Vauchee is by Protection, this ſhall Ta for both ; for 


ff — both warranted ſince the Whole, therefore the one ſhall not be com- 
T7 ArYYantry, 


and the 2 pell'd to warrant the Moiety by himſelf. Br. Voucher, pl. 113. cites - 


infeoffs a 11 E 4 7. 

Stranger of 

his Part, and he is impleaded, and vouches me, I ſhall not warrant this Part. Br. Voucher, pl. 1:;. 
Cites 11 E. 4. 7. 8. P. Br. Jointenants, pl. 3 5. cites 12 E. 4. 2. 


23. B. brought Formedon againſt D. C. and W. which D. as to that 
which to him belong d, vouch'd to Warranty A. and C. as to that which to 
him belong'd, vu, B. and the ſaid W. as to that which to him belong d, 
vousc hd N. upon which Vouchers the Demandant demurr'd in Judg- 
ment; and by Yaxley, Kingſmill, Frowyke, Conſtable, Vaviſor and 
Davers, they ſhall have their ſeveral Vouchers, for it may fand with 
their Tenancy well enough; for two may make Feoffment to two or three, and 
the one may make Warranty to the one, and the other to the other, by one and 
the ſame Deed; or the Feoffors may make Warranty to the one, anda 
Stranger may releaſe or confirm with Warranty to the other, and this 
Releaſe or Confirmation with Warranty 1s ſufficient to vouch, and 
good Lien againſt the Feoffor if the Demandant will not counterplead 
the Poſſeſſion, and that the one my vouch and the other plead in Bar; 
tor the Warranty and Voucher is Inheritance, but they ought to agree 
in Dilatories, as in View, Aid Prayer, or the like. Burt Conningsby, 
Mordant, Wood and Brian Ch. J. Contra, and that they ſhall not have 
the ſeveral Vouchers by the Manner; for when they have accepted the 
Tenancy, and vouch'd, it ſhall be intended that they are Wointenants 
or Coparceners, and therefore ſhall not have ſuch ſeveral Vouchers with- 
out ſhewing Cauſe, but by Cauſe ſhewa they may have it; Quere, for 
afterwards they join'd in Voucher, Br. Voucher, pl. 108. cites 12 H: 
. is 
Br. Counter- 24. In Formedon, the Tenant vonuch'd 3 as ſeveral Heirs to the 3 ſeveral 
”_ oo ol e and for the Non- age of the one pray*d that the Parol demur ; and 
64 cites S.C. 


the Voucher good of the three ſeveral Heirs. Br. Voucher, pl. 165. cites 
16 H. . 12. 13. 

Br. Barre, pl. 25. In Formedon againſt 2 Feoffees of Truft, the one Confeſſes or pleads it 
32. cites S.C. Bar, and the other will vouch. Fitzherbert Juſtice ſaid the one _— 
vouct 


1 


r 
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Voucher. 
youch unleſs both will vouch, which Brooke Juitice denied ; for the 
one may confeſs and render the Action, and the other may vouch. Br. 
Voucher, pl. 77. cites 14 H. 8. 24. 

26. Tenant in Tail and Remainder-man may be vouch'd jointly, but it is 


not ſo 83 Per Holt Ch. J. 2 Salk. 51. pl. 6. Trin. 3 Ann. B. R. 
Page v. Hay ward. | | 


OH 


CO 
c 


(N. a. 2) Voucher. How. At large, in what Caſes, See (A. vy 


1. T was faid that it is adjudg'd 11 E. 3. that in Aſſiſe of Darreign S. P. E. N. 
Arras the 'Tenant nr not vouch out of the Writ, no more B. 178. (F). 
than in Aſſiſe of Novel Diſſeiſin, quære inde; for in Aſſiſe of * Mort- 
danceſtor the Tenant may vouch at large, and this Aſſiſe of Darrein Pre- 
ſentment is much of the ſame Nature. Br. Voucher, pl. 129. cites 21 
H. 6. 50. | 
2. It ſeems that the Tenant in Writ of Dower may vouch at large. Br. 4s in Dee 


f 
Voucher, pl. 74. 4 - * 0 


Tenant as to one Acre vouch'd to Warranty, which the Demandant counterpleaded, that be who is vouch'd 
nor none of his Anceſtors ever had any thing &c. after the Seiſin of the Baron. Br. Voucher, pl. 74. cites 
22 H. 6. 42. | 


* 


8 


(O. a) Voucher. In wwhat Place Voucher may be. 


I. Man cannot vouch another in other County than where the 

A Original is brought. 29 E. 3. 3. b. : 
2. But A Man may vouch generally, and pray that he be ſummon'd 
in other County. 29 E. 3. 3. b. | $; 44 Ao 

3. 50 a Yan may vouch and pray that he be ſummon d in che * 5. P. And 
County ot Lancaſter or Cheſter, and the Mrit ſhall go there, tho 2 
generally the Writ of the King does not run there. 26 E. 3. 59. b. them imme- 
adjudged. ä | ma But 

© | 81 if he prays 

Summons into Wales, we will not cprite to N ales, but to the Sheri + County next adjoini 
Cinque Ports, pl. 8. cites 19 H. 6. 12. Per Fulthorp.” * TY ot: Par”) . - 


Where a Man vonches in Bank, and prays that be be ſumnion'd in the County Palatine of Cheſter, Lancaſ- 
ter or Durham, Summons ad auxiliandum ſhall not ifJue there, but Special Hrit to the Lerd of the Fran- 
cliſe to ſummon him. Br. Cinque Ports, pl. 12, cites 36 H. 6. 33. | 


+ [80] a Man may vouch and pray that he be ſummon d in Ireland 
if he ſhe ws a ipecial Deed, which teſtifies an Exchange ot Land in Eng- 
land for Land in a foreign Realm, Voluntace etiam Regis & aſſenſu 
interpoſito. Time of E. 1. 5 ; 

5. Bur a Man cannot vouch generally and pray that he be ſum⸗ N 
mowy 2 Ireland, without chewing a Special Deed of Exchange. 

= io ; | 4  IY22 e os geo oo on 

6. Aſſiſe of Mordancęſtor, the Tenant vonuch'd in another County, and Br. Proceſs, - 
becauſe the Demandant te/tified that he had Aſſets in the ſame County to be pl — 
ſummon d, therefore Proceſs iſſued in the ſame County. Br. Voucher, pl. 5 
96. cites 13 Aſſ. z. | ia ny 0-0 


So of foreign 
©. Voucher be- 


Teeore Juſtices 


78 where the Demandant teſtifies as here, Proceſs ſhall iſſue in the ſame County. f go Voucher, 
- 96. cites 13 Af, 3—— Br. Proceſs, pl. 93. cites S. = N 
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7. In Mortdanceſtor, the Tenant wouch'd ro Warranty A. and fray 
that hz may be ſummon'd in another County, Fiſh counterpleaded that the 
Vouchee nor none of his Anceſtors never had any TE &c. Upon which 
the Aſſiſe was taken, and found for the Tenant, by which it was awarded 
that the Voucher ſtand; and then rhe Demandant ſaid that the Vouchee 
had Aſſets in the ſame County, and pray'd that he be ſummon'd in this 
County; & non allocatur by Reaſon of the 1ſſye tried againſt him before, 
Br. Voucher, pl. 102. cites 36 Afl. 6. 

8. Præcipe quod reddat, the Tenant vouch'd and pray'd that the Vouc her 
be ſummon'd in the County of York, and in the County of Darham, which 
is a County Palatine, and yer the Voucher ſtood ; tor per Corron, if he 
be ſummon'd ia the County of York, he is ſummon'd in all Counties of 
England, and therefore it ſeems by him that Summons ſhall iſſue there 
only ; Quere inde, tor in ſpecial Cafes they may award Proceſs to the 
County Palatine, Br. Voucher, pl. 151. cites 10 H. 6. 20. 


—_ 


2 


(P. a) Voucher. Gunter plea by Tenant | or Deman- 


dant.] Counterpleas to the - Perſons of the Vouclur 
| or Vouchee. | 


— 


Arg. Keb. 1. I F the Tenant vouches, it is a good Counterplea chat he is out- 
30. in Caſe law'd ; Judgment if he ſhall be anlwer d. 21 E. 4. 54. Curia. 
v. Holmes 25 E, 3. 43: b. by Willy. But Quere. 


v. Holmes — 


A Man can. | i : 
not vouch a Clerk attaint, nor a Man ozutlaw'd; but rather ſhall have Writ of Warrantia Chartæ. Cn 


tra of an [deot. Quod nora bene; and Quære if it be Law at this Day. Br. Warrantia Carte, pl. 23 
cites 8 E. 2. and Fitzh. Voucher, 237. 


Sec pl. 23, 2. Jt is a good Counterplea, by the Common Law, chat the 
V ouchee 1s ET 25 E. 3. 43. b. Per urtam. 


Of the Vouchee. 


And this 3. * No ſuch in Rerum Natura ig a good Counterplea. E. 3. 
was a good 3). 28 E. 3. 96. b. 5 


Counterplea 5 
at Common Law. Br. Counterple de Voucher, pl. 39. cites 5 Af. 4. Per Herle. 


* The Iſſue was received, notwithſtanding that it be in a manner a Pregnancy. Br. Counterple de 
Voucher, pl. 8. cites 40 E. 3. 36. 2 245. S. P. g 


. 4. And this Counterplea is given alſo by 14 E. 3. cap. 18. 
Was in — a 6 


firmance of the Common Law. 2 Inft. 245.—And fee pl. 23. 


5. It is a good Counterplea that he who is vouch'd by a ſtrange 
FRED Name is the ſame Perſon who is Tenant; Judgment if, * Ea Caute 
F. Counter. ſhewn, he ſhall be received ro vouch. 10 . 6. 18. | A 


lea de 
Voucher, pl. 5. 8. P. cites 40 R 3. 14. 


o 6. Tf 2 Siſters are vouch'd whereof the one is vouch d within Age 
| it is a good Counterplea that they are both Baſtards, for Cauſe of the 


7. N 


Delay 4 the Age, 17 E. 3. 59. 


© O08 CF. Th, ©. OS. hs © 
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Voucher. 
7. Ik a Pan be vouch'd as Son and Heir within Age, and prays Pa- & where the 
rol to demur 90 ts a good Counterplea chat Vouchee is Baſtard ; for Zr, in 


P 


he cannot be bound by his own Deed. * 48 E. 3. 28. h. 10Þ, 6. 15. 18. uod toad 
See 11 E. 3. Age 3. | wy — = 
- - within Age 


as Couſin and Heir of 75 of G. vir. Son of W. Brother of F. And the Demandant ſaid, that W. the Father 
of the Vauchee vas a aſtard; and a good Counterplea, Belk. But Finch ſaid, that he may take the 
genera ! Counterplea, That he non none 45 his Anceſtors &c. For if the Father was a Baſtard, J. is not his An- 
ceſtor; and after the Tenant confeſs'd that W. was a Baſtard. Br. Counterple de Voucher, pl. 6. cites 


E 3. | 
5 Be Counterplea de Voucher, pl. 19. cites 8. C 2 Inft. 245. S. P. 


8. But otherwiſe it is, if he be vouch'd as Son and Heir only ; for * Br. Coun- 
there he map be bound by his Deed. * 48 E. 3. 28. b. 10H, 6. 18. b. Fiege 
14 9. 0. 10. U. | g : I. 19. cites 

Ik a Pan be vouch' d as Son and Heir to B. it is good Counter: S. C 
0 = gn” 5 Pouch of Felony or Treaſon, if che Parol be pray'd 


co demur upon the Voucher; for then he cannot be bound by his own 


+ 9D. 6. 50. 14 0. 6. 10. 
10. Bur otherwiſe it is if he does not take Advantage of the Nonage ; 
for _ he may be bound by his own Deed. 9 H. 6. 50. 14 0. 6. 2 
10. 


11. So if a Man be vouch'd as Son and Heir to another, and prays In Writ of 
the Parol ro demur for his Monage, it is a good Counterplea that he nul with- 
himſelt is Heir to him, Or that another is Heir; that is to ſay, elder — hs 
Brother, 14 . 6. 10. b. 25 E. 3. 43. b. by Ny. Quere. enant 


| vonch'd one 
to warranty, and by his Age pray'd that the Parol demur ; and the Demandant ſaid that he had an elder Bro- 
ther of full Age, and pray'd that he be ouſted of the Voucher; and ſo he was. Br. Counterplea de Vou- _ 
cher, pl. 3. cites 27 H. 6.1. 


12. But otherwiſe it is if he be vouch'd of full Age; fo that the 
Parol 15 not to ſtay for his Monage. 14 P. 6. 10. b. 

13. Aka Pan vouches J. S. within Age, as Heir to J. D. and prays Demandant 
the Parol to demur, it is a g00d Counterplea chat he is not Heir to {4d that J. S. 
him; but that W. D. is Heir. 38 E. 3. 27. b. Son, and W. 

14 So it is a good Counterplea, tho? J. 8. had enter'd into the is the eldeſt; 
Land as Heir to J. D. for the Delay by the Demurrer of the Parol. - which the 


Contra 38 E. 3.27. b. Adjudged. * fone og 


that J. is Heir, and Pro placito that be enter d as Heir aſter the Death of the A , and pray'd the 
Voucher; and becauſe the Demandant could not deny but that J. enter'd as Heir, the Voucher ſtood. 
Br. Counterplea de Voucher, pl. 25. cites S. C. r. Voucher, pl. 60. cites S. C. 


15. Ma Man vouches another as Son and Heir of J. S. within Age, 

8 prays that > Parol * it ts a goon Cotinterplea chat he Is ot 
ge. 17 E. 3. 18.0, = | 

16. [But] if a Man vouches another as Son and Heir: of J. S. Br. Coun. 
within Age, and prays the Parol to demur, it is not any Counter- terple de 
plea chat J. S. nor any of his Anceſtors, were ever ſeiſed of the Land 283 pl. 
&c. for tho* the Heit cannot in this Caſe be bound by his own Deed, 8 0 44d 
yet he may be bound by the Deed of other Anceſtor than ot J. S. 21 that ir is no. 


E. 3.9. Curia. 2 


mon Law or Statute; and becauſe the Terant may bind him by Deed of other Anceſtor ; therefore the 
unterplea extends not to all thoſe whom the "Tenant may bind, when the Vouchee comes, and ſo is no 

Counterplea. And yet it is agreed, that where he prays that rhe Parol demur, as in the principal Caſe 

he cannot bind him by his own Deed. Quod nota. Br. Voucher, pl. 62. cites 8. C © 


17. In a Writ of Dower, if the Tenant vouches 3, it is not a good 
Counterplea chat in another Writ they all were vouch'd, and the De- 
mandant recover'd a 34 Part upon Default after Default of one, and 


Alter 


oo Voucher. , 


aſter the Writ abated againſt the others, and how the Heir of him that 
made Default is vouch'd within Age, and the Warranty is determined 


againſt him by the firſt Recovery; for this Counterplea is but to 
Warranty, and the Demandant is not at any Delay thereby; for hy 
Patrol ſhall not demur in this Mrit. 26 E. 3. 59. adjudged. | 

18. The ſame Law, tho' the Heir of him that made Default be 
vouch'd in Ward ot the King; for it is but a. Petit Delay, that is to 
lay, to have Aid of the King, 26 E. 3. 59. adjudged, 

19. Bur otherwiſe it would be, if it had been in a Przcipe quod red. 
dat; for there this Matter ſhould be a good Counterplea, inaſmuch 
as in this Writ the Parol ſhould demur for his Monage, which the 
Law will not ſuffer upou a Falſe Voucher. 26 E. 3. 59. 

20. In an Action againſt Feme ſole, if the Tenant will vouch, it is 

Fol. :61. A good Counterplea tor the Oemandant to ſay e Is. the Writ 
the Tenant has taken Baron, becauſe otherwiſe the Oemandant ſhall 

be delay d; for ſhe and her Baron ought to vouch. 26 E. 3. 68. b. 
For when 21. In Mortdanceſtor the Sheriff return'd the Vouchor dead, and the 7e- 
* N bd nant vouc hd his Heir within Age, and pray d that the Paro demur ; and 
Ben f % the Demandant ſaid that he had no ſuch &c. for he died in the Life of 


mot ue to his Father. And Herle awarded this a good Counterplea. Br. Counter- 
ſunom him, plea de Voucher, pl. 39. cites 7 All. 


whic 
the Death may be return'd, nor the Demandant cannot ſay that ke is of full Age, and pray that he may le 
view'd; for there is no ſuch, and the Vouchee never will be of full Age where he is dead ; and there- 
fore good Counterplea. And at Common Law it was a good Counterplea that he never had any ſuch 
who was vouch'd, but here was ſuch a one in Eſſe, but now is dead. Ibid. | 


— 


2232. In Præcipe quod reddat, if the Tenant vouc hes a Biſhop to War- 
ranty, it is no Counterplea that he nor his Anceſtors never had any thing 
&c. but ſhall ſay that he nor his Predeceſſors &c. never had any thing 
&c. Br. Counterple de Voucher, pl. 51. cites 12 E. 3, and Fitzh. 
Voucher 27. 105. 110. 112. 

In Præcĩpe 


bod reddat ten delay d, for that the Tenants have vouch'd to Warranty a dead Man, 


DO againſt which Voucher the Demanaants before this Time, might not be receiv'd 


Demandant tt aver that the Vouchce is dead, to their great Delay and Mifchief, 
may ſay by It is accorded and eſtabliſhed, that from henceforth, if the Tenant vouch to 


_—_ N Warranty a dead Man, and the Demandants will aver that the Vonchee is 
2 yr N 1255 dead, or that there is none ſuch, their Averment ſpall be received without 
but other- Delay. | ; 

wiſe if he | 

ermits the Voucher, and at the Summons ad Warrantizandum the Sheriff returns Nihil, there he ſhall not 
2s the Averment; for now it ſhall come in 2 the Return of the Sheriff; by which a Summons Si- 
cut alias iſſued. Br. Voucher, pl. 66 cites 21 E 3. 36. — 8. P. 2 Inſt. 246. S. P. And there the 
Demandant took the Averment immediately at the firſt Day, but the Sheriff return'd it, and the Tenant 
ſaid that he was alive, and pray'd Alias, and the Demandant ſaid that be is dead; and there, notwith- 
fandivg the Demandant was paſs'd this by Award of Proceſs, yet now becauſe. the Tenant has taken the 
Averment that he is alive, the Demandant may aver the Death; and ſo he did, by which the Tenant was 
compell'd to vouch over. Br. Counterple de Voucher, pl. 8. cites 40 E. 3. 36.———Br. Voucher, 
pl. 15. cites S, C. and 21 E. 3. 36, accordingly.— 3 Le. 134 in Caſe ot  Wrothv. the Counteſs 
of Suflex, cites 21 E. 3. 36. And ſays, that tho' it was inſiſted that the Statute did not preſcribe any Time 
or making the” Averment, but left the ſame generally, yet it was the Opinion of the whole Court, that 
U ſhould have the Averment at the Time of the Voucher, or not at all. 

In Præcipe quod reddat, the Tenants vcuch'd tævo, the Demandant ſaid that one is dead. Fencot ob- 
jected that they ought to ſay that both are dead; for otherwiſe it is no Counterplea by the Statute, nor 
b the Common Law; but Belke and Thorpe held it well enough, whereupon he vouch'd the one 

one. Br Voucher 135. cites 39 E. 3 32. Br. Counterple de Voucher, pl. 37. cites S. C. That 
it is a good Counterplea by the beſt Opinion; by which he vouch'd the one and the Heir of the other —— 
2 Inſt 246. fays it is a good Counterplea for preventing of Delay. if the Tenant vouches A. who 
enters into the Warranty, and vouches B. the Demandant may allege in Advantage of himſelf, that the 
firſt Veuchee is dead, and ray a Reſummons againſt the Tenant, becauſe this cannot come in by the Re- 
turn of the Sheriff; Per Finch, & non negarur. Br. Voucher, pl. 158. cites 40 E. 3. 37.— Br. Coun- 
terple de Voucher, pl. 8. cites 40 E. 3. 36. $ C.— And the ſecond Vouchee ſhall ſbew this Matter, ani 
pray Reſummons, and have it, becauſe otherwiſe Error ſhall be of the Judgment. Br. Voucher, pl 
158. cites Fitzh. Voucher 4. 18 E z. 37. 

The Demandant may aver the Life of the Vouchee by the Equity of this Statute, Jenk. 122. pl. 47- 


24. In 


23. 14 E. 3. cap. 18. Becauſe the Demandants in Plea of Land have been 


ER... 
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Voucher. 101 


In Formedon it was agreed, that where the Tenant vouches, it is 

Counterplea that the Vouchee is Villein to the Demandant ; for it the * Br. Vou- 
— pleads with him he ſhall be infranchis'd. Br. Counterple — 1.99 
de Voucher, pl. 18. cites 15 E. 3. and * 48 E. 3. 1). 

25. In Mortdanceſtor, the Tenant vouch'd the Baron and Feme, and & in EC. 
the Demandant ſaid that the Baron and Feme, nor the Anceſtor of the Feme, cheat the 
never had any thing in Demeſne, nor in Services, after the Seifin of our An- Eo 
ceſtor, of whoſe Sri we demand; and a good Counterplea, that is to ſay, Way 
the Anceſtor of Feme, and no Mention of the Anceſtor of the Baron; the Baron 
for it ſhall be intended that the Warranty came of the Part of the Feme. 4nd Feme, 
Br. Counterple de Voucher, pl. 42. cites 22 Aſſ. 30. and the De- 


mandant 


* 
t 


| a | | counterplead- 
ed that the Feme nor ber Anceſtors <vhoſe Heir &c. never had any thing ; 2nd a good Counterplea Fer Kai. 
vet and Wich, for it ſhall be intended that he vench'd by the Feme. But Belknap contra; for he might be 
infeoff d by both before the Coverture; and at laſt the Demandant counterpleaded the Poſſeſſion of the one 
and the other; therefore quære. Br. Counterple de Voucher, pl. 19. cites 38 E. 3. 28. 


26. In Cui in Vita in the Poſt, the Tenant vouch'd Walter Son and 
Heir of W. of F. who was the Baron that alien d; and the Demandaxt ſaid 
that be was Conſin and Heir of V. abſque hoc that Walter, or any of his An- 
ceſtors, had any thing after the Title c. and a E Counterplea, Dy which 
the Tenant pleaded in Bar by Exchange, Br. Counterple de Voucher, 
pl. 24. cites 38 E. 3. 15. 

27. In Præcipe quod reddat, the Tenant vouch'd F. Son and Heir of . 
and pray'd that the Parol demur by his Vonage, and ſo it did; and after F. 
died, and upon Reſummons againſt the Tenanr, he vouch'd as Couſin and 
Heir of J. To which the Demandant ſaid that F. who was GV, d, had a 
Sifter in full Life ; Jodgmenr, if to vouch another he ſhall be received; 
and the Opinion of the Court was with the Plaintiff. Br. Counterple de 
Voucher, pl. 10. cites 43 E. 3. 3. 

28. In Præcipe quod reddat it is a good Counterplea of the Lien to ſay, 
that he who vonch'd is not Tenant, but another ; ſo that he cannot have any 
Loſs. Br. Counterple de Garranrie, pl. 3. cites 26 H. 6. 49. Per Danby 
and others. 

29. In Præcipe the 'Tenant vouch'd, the Demandant counterpleaded by 
the Statute, by which the Tenant pleaded Outlawry in the Demandant after 


| the laſt Continuance in Debt, and ſhew'd the Record, And by all the 


Juſtices, except Brian, it is a good Anſwer, tho? it is not in Bar; for 
the Statute ſays that if the Tenant vouches and the Demandant counter- 
pleads, and the Tenant will not attend, he ſhall be put over to another 
Anſwer, and does not ſay to the Anſwer in Chief; and therefore an 

Anſwer ſuffices. Br. Counterplea de Voucher, pl. 47. cites 21 E. 


4 54 


30. In Dower it is a good Counterplea to ſay, that the Tenant enter d 
by ber Husband. 2 Inſt. 246. — | 

31. It is a good Counterplea of the Voucher to ſay, that the Tenant 
= formerly prayd in Aid of him, in reſpe& of the Delay, 2 Inft. 


Dd (Q. a) Coun- 


2 * 42 0 . 
n 
— — — 


— 6 —— 


Voucher. 
— — — — — 


— — 


(Qa) Cunterplea by Demandant. What ſhall 0 
good Counterplea. e 


1. IF an Heir be vouch'd in Ward of the King, it is not a good 

Counterplea chat J. S. has ſued in the Chancery to the King tor 
the ſaid Ward, where his Right was found, and by judgment has the 
Ward, and ſo the King has nothing in the Ward, without ſhewing any 
Thing to maintain it. 26 E. 3. 60, 

2. [But] If an Heir be vouch d in Ward of the Ring, it is not a 
good Counterplea chat the King has nothing in che Ward by Nonage 
ot him ; for between them the Pollelſion of the Ring ſhall not be tried. 
17 E. 3. 65. b. Contra 2: E. 3. 53. Adzudged. 

3. So if a Man be vouch d in Ward cf a common Perſon, it ig not a 
good Counterplea chat he has nothing in the Ward. 22 E. 3. 21. 
Contra 26 E. 3. 60. 27 E. 3. 82. 

4. If. an Heir be vouch'd in Ward of diverſe Lords, ft ig not a 
good Counterplea chat tome of them, who are ſuppoſed Guardians, 
have nothing in the Ward; for ff he vouches ſome Guardtans, any 
others with them who have nothing, this is nothing to the Deman⸗ 
dant. 17 E. 3. 6s. b. 27 E. 3. 82. Adjudged. Contra 21 E. 
: Ma; Tenant in Dower vouches the Heir of the Baron in Reverſion, 
it ts a good Counterplea that che Tenant has Fee; for ſhe cannot bind 


the Heir to warranty tor any other Carle but for the Reverſion, 29 


„ 3. 41. U. 

6. Ik the Tenant vouches B. as Couſin and Heir to G. it ts a good 
Counterplea char he who is vouch'd is the Son of one J. without that 
That he is of the Blood of G. 28 E. 3. 99. | | 


The Miſchief 5. By 3 E. 1. cap. 40. Statute of Weftm. 1. Foraſinuch as many People ar: 
before this delay d of their Right by fal e Vouching to Warranty; l 


Statute was, 1 3 

that every Tenant in a Real Action was permitted to vouch ary of the People, tho he or any of his 
Anceſtors had never any thing in the Land, whereof he might infeoff the "Tenant or any of his Anceſ- 
tors; and again, that Vouchee might vouch another in like manner ; and upon every Summons ad War- 
rantizandum, there muſt be 9 Returns &c. ſb as the Delay was in manner infinite, and all upon falſc 
Vouchers; whereupon this Act of Parliament for Remedy was made. 2 Inſt. 240. 

In ancient Time it ſeem'd ſtrange, when the original Pracipe was brought againſt the Tenant of the 
Land, that the Court, upon that Original, ſhould hold Plea berween the Tenant and the Vouchee ; but 
it is more ſtrange to abe a Queſtion of that which hath received an ancient, continual, and conſtant 
Allowance ; and the Vouchee comes in In loco Tenentis, aud in Judgment of Law is a Tenant to the 
Demandant ; and our Act does allow of true Vouchers, but provides againſt falſe Vouchers, as it ſpeaks, 
for Delay only. 2 Inſt. 241. | mp” 19 


So called t js provided, That * in Writs of. Poſſeſſion, firft in Writ of Mordaun- 
becauſe cefter, of Co/inage, of Aiel, Nuper obiit 7 of lairujion, 4 


cither the #3 | 
Anceſtor, of whoſe Seiſin he demands, was in Poſſeſſion the Day he died, or the Demandant himſelf 


was in Poſſeſhon, as Mordaunceſter, Coſinage, Aiel, Nuper obiit, Intruſion, and other like Writs, s 
Beſaile &c. 2 Inſt. 241. 


* 441 And * other like Writs, whereby Lands or Tenements are demanded, 
in | 

he Defendant vonch d R. who was ſeiſed of the Hard, and leaſed to E. who vouch'd him. Norton ſaid E. 
<as the firſt ho got the Ward after the Death of our Tenant, and this Eſtate continued till the Day of the 
Writ purchaſed, 2 if the Voucher &c. And the beſt Opinion was, that it is a good Counterplea; 
by which the Defendant claim'd by Priority. And this Counterplea ſeems to be by the Equity of the 
Statute of Weſtm. 1. cap. 38 given in Actions Poſſeſſory. Br. Counterplea de Voucher, pl. 28. cites 21 
E. 3. 11. S. P. 2 Inſt. 241. That in Writ of Right of Ward of the Body and Land, ſuch Counter- 
plea was adjudg'd good; for albeit it is named a Writ of Right, and ſo in Letter is out of this Branch, 
yet is it in Nature of a Writ of Poſſeſſion; and the Words are Per Mortdaunceſter ou d'auter, and ＋ 
ö no 


. 
— 


—_ 


Voucher. 103 
no Lands or Tenements be demanded, which regularly is intended of an Eſtate of Freehold, yet this 
Caſe being eithin the ſame Miſchief, is taken within the Remedy. 2 Inſt. 241. 

In Dower the Tenant vouch'd C. Couſin and Heir of T. A. the Demandant ſaid, that her Husband nd ſes, 
and the Vauchee <vas the firſt that abated ; and a good Counterplea within theſe Words (other like Writs;) 
but that Plea is nor [good] in Caſe of the Heir, 2 Inſt. 241. | 

An Aſſiſe of Novel Diſſeiſin, and an Aſſiſe of Darrein Preſentment, are within this Branch, if the Te- 


nant vouch any named in the Writ; and the Demandant may counterplead the Voucher, as well when 
the Tenant is preſent in Court, as when he is abſent. 2 Inſt. 241. | 


- Which onght to * deſcend, revert, remain, or f eſcheat by the Death of any A Firme- 
Anceſtor, or otherwiſe ; . "y 


out of this Branch; for it is a Writ of Right in his Nature, and not a Writ of Poſſeſſion, and he de- 
mand: not the Land of the Seiſen of his _— as the Statute ſpeaks, but of the Gift. 2 Inſt. 241. 


A Formedon in Reverter is not within 


Inſt. 241. 


Branch; for that is a Writ of Right in his Nature. 2 
A Formeden in the Remainder is not within this Branch; for it is no Writ of Poſſeſſion, but a Writ of 


Right in his Nature; and the Demandant doth net demand the Land of the Seiſin of bis Anceſtor, as the Sta- 


tate ſpeaks, but 2 the Remainder. 2 Inſt. 241. 

+ Ford Coke ſays, that the Engliſh Tranſlation of the French Word (Eſchier) in this Place is wrong; 
for (Eſchier) fignifes to fall, and a Mrit of Eſcheat is not within this Branch, for that it ſounds in the 
Right; and Reverter, Remainder, or Eſchier, is to be intended after the Death of his Anceſtor, or Tenant for 
Life, Tenant in Dower, or by the Curteſy. 2 Inſt. 241. 


If the * Tenant vouch to warranty, and the Demandant counterpleads him, * 4. dies 
and will aver by Aſſiſe, or ly the Country, or otherwiſe, as the Court will ſeiſed in Fre. 


award, that the + Tenant, —— 4 


Leaſe for Life 
and grants the Reverſion to C. in Fee, and dies. C. grants the Reverſion to D. the Heir of B. e 1 the 
is impleaded in a I tit of Cofinage, and makes Default after Default. O. is received, and vouch'd to cbarranty 
C. "The Demandant counterpleads the Voucher, for that B. vas the firſt that abated after the Death of bis 
Anceſtor, of whoſe Seiſin he makes bis Demand. And two Ob) tions were made that this Counterplea was 
not within this Statute ; 1ſt, That D. claim'd the Reverſion by Purchaſe, and fo B. was not his Anceſ- 
tor within this Statute, for he claimed not the Land as Heir. 2. That this Statute ſpeaks of the Tenant, 
which muſt be underſtood of the Tenant for Life, who is the Tenant to the Præcipe in Decd, and not 
of the Tenant by Reſceit, who is Tenant in Law. As to the Firſt it was anſwer'd and reſolv'd, That. 
inaſmuch as the Abatement is confeſo d, albeir that divers Eftates be made, yet for that D. is Heir to the 
Abator, and B. his Anceſtor within the Letter of the Statute, and Injuria per Circuitum non tollitur, and 
fois within the Meaning. But if be State of the Abator kad been avoided by a Title paramount, ard the Heir 
of the Abater had been inf eoff d, there the Heir had nor claim'd under the Abatement; and therefore, al- 
tho' he were within the Letter of this Act, yet had he been out of the Meaning. 2 Inſt, 242. 

+ Albeit Tenant by Receipt be but Tenant in Law, yet is he in Lieu of the Tenant, and ſo within this 
Branch; for otherwiſe the Abator may make a Leaſe for Life, and by his Default after Default be re- 
ceived, and ſo by Covin between them make this Branch of none Effect, which ſhould be againſt Rea- 
ſon, & in Fraudem Legis; and Tenant in Law by Warranty is within this Act, albcit he be not preſcar 
in Court, 2 Inſt. 242. 7 2 


Or his * Anceflor, (whoſe Heir he is) was f the firft that enter d after the * Predeceſſor 
Death of him, of whoſe Sciſin he demands; the Averment of the Deman- '* talen by 


dant hall be received; if the Tenant will abide thercupen - —_— * 


| * | Anceſtor. 

2 Inſt. 242..—— As in Mortdanceftor againſt the Prior of D. the Tenant couch'd to warranty. Belk. ſaid 
that B. your Predeceſſor, Prior of D. «vas the firſt who abated ajter the Death of him, of whoſe Seiſin &c. and 
this Eftate continued, and died ſeiſed, after cc beſe Death you <vas in, continuing the ſame Tort, Judgment if 
he ought to have the Voucher. And the other demurr d, and after was ouſted of the Voucher by Award. 
And ſo ſee that it is a good Counterplea; and this ſeems to be by the Equity of the Statute of Weſt. 1. 
cap. 39. Br. Counterplea de Voucher, pl. 43. cites 40 Afl. 2. 8. P. And yet the Statute ſpeaks 
only of Heir. Br. Parliament, pl. 34. cites 8. C.. P. by Brooke Ch. J. PLC 178 b. Mich, 4 Mar. 
in the Caſe of Hill v. Gravge——2 Iaſt. 242. 8. P. For Acts of Parliament made for Suppreſſion of 
Falſhood practiced for Delay, as theſe falſe Vouchers be, ſhall have a benign Interpretation. 

If A., and E. do abate to the Uſe of B. the whole State is in B. if E. #nfeeffs A. This Coadjutor is within 
this Act, and yet he gain d no Freehold ; bur this Statute ſays, Le primer que enter; and tho he enter d 
not at the Frſt ſolely, yet he is within this Statute. 2 Inſt. 242. ne 1 a 

But it the Abator makes a Feoffment in Fee, and takes back an:Eftate to him and a Stranger, and they 
both be impleaded in a Writ of Aicl, and vouch their Feoffor for the Benefit of the Stranger, (who #3 
out of the Statute) the Voucher cannot be counterpleaded within this Branch. 4 Inft. 242. | i 

Jos of the Stranger releaſes to he Abator, and he be impleaded, and vonches, this Voucher may be coun- 
terpleaded by Force of this Branch. 2 Inſt. 242. At Sod 2 OB Sis £7 


* And 


_—_— 


* * 


104 Voucher. 
. So as this oy” And if not, he ſhall be further compelPd to anther Anſwer if be 1 


Clauſe gives yo; bis + Warrantor preſent, that will warrant him freely, and incontinent 


ab» eg enter into the Warranty ; ſaving unto the Demandant his Exceptions agai 75 
unleſi be bum, if he will vouch further, as he had before againſt the firſt Tenant. 


Ne . ; 
1 and then he ſhall be received to anſwer; but if he ſtand to his Voucher, and demurs in 
Law upon the Counterplea, and it be adjourned to another Term, it is peremptory to the Tenant in 
reſpect of the Delay, in ſuch ſort as if Iſſue had been taken, and a Trial had. 2 Inft. 242. 
By the Words (he ſhall be compell'd to another r he may as cell vouch as anſwer in Chief. 
Br. Counterplea of Voucker, pl. 5. cltes 40 E. 3 14. and ſays it is admitted there clearly.—8 P. 2 
ſt. 232. | 
- Tho the Act does not ſay in chief, ſo as any Anſwer ſuffices, and therefore the Vouchee may plead 
Cutlacury in the Plaintiff in an Action of Debt, after the laſt Centinuance. but if the Counterplea be ad. 
_ for the Demandant in the ſame Term, he may plead in Bar, but he cannot vouch. 2 


in 


243. . | 
A Demurrer in Law pon a Voucher, adjourned to another Term, is peremptory ; for the Demurrer is in 
Lieu of an Anſwer ; otherwiſe in cafe of Counterplea the ſame Term. 2 Init. 243. 

+ Ina Writ of Right of Ward the Defer.dant vouch'd; and for. that the Vouchee was preſent in 
Court, and enter'd imo Warranty, the Plaintiff could not ccunterplead. 2 Inſt. 243. 


This is not And in a Writ of Right it is provided, that if the Tenant vouch to War. 
only ander- rauty and the Demandant will counterplead him, 


ood of a 
Weis of Right, but 7 all Writs of Right in this Nature, or which touch the Right, as this Law here- 
after ſpeaks, as the Writ of Eſcheat, Writs of Formedon in Reverter, Remainder, Diſcender &c. 2 
Inft. 243. 


If the Te- And be ready to aver by the Country, that * he that is vouch'd to War. 
nant Cvouches rant 
A. as Aſſignee Jy 2 : ; | 
to B. the Demandant may counterplend the Seiſin of B. within the Meaning of this Branch; for that 
overthrows the Voucher, which is the End of this Law. 2 Inſt. 244. 

If an Infant is vouch'd as Heir to A it is not ſufficient to counterplead the Seifin of A. the Anceſtor, 
for that the Infant cannot make a Feoffment; bur he 1 the Seiſin of the Infant and bis An- 
ceſtors, and the Infancy ſhall come upon the Lien. 2 Inſt. 244 


Here is Nor his Anceſtors 


implied 
(lese Heir he is) but yet this extends as well to the ſpecial Heir of the Poſſeſſion (as the Heir in Bo- 
rough Engliſh or in Gavelkind) as to the general Heir at the Common Law. 2 Inft. 

here a Biſbed or an Abbet is vouch? d, the Conterples _ not be of the Biſhop or Abbot and bis Anceſtors, 
according to the Letter of the Law ; but of him and his Predeceſſors, according to that Capacity where- 
by the Land is demanded. And ſo it is of the Body Politick and Corporate. 2 Inſt. 244. 

If a Baron and Feme be vouch d, the Seiſin of the Feme and ber Anceſtors may be counterpleaded, unleſs 
ſpecial Matter be ſhew'd to the contrary ; and ſo it is, if teu cthers be vouch'd, it is a good Counterplea 
to counterplead the Seiſin of one of them, for ouſting of Delay by Eſſoin, Protection, Death, and his Heir 
within &c. 2 Inſt. 244. 


, Yet ifhe Had never * Sci/in of the Land or Tenement f demanded. 
ath but an | | | 
Ffate for Years, it is ſufficient ; for by the Livery he gains Seiſin, and both the Feoffments de jure & 

facto are within this Statute ; but otherwiſe it is of an Eftate at Will. 2 Inft. 244. 

If the Vouchee hath but an Eftare for Life, ſo as his Feoftment ſhould be a Surrender, yet hath he 
ſuch an Eſtate as within this Stature. 2 Inſt. 244. 3 

Husband Cefty que Uſe in the Right of his Wife, or ſeiſed in the Right of bis Wife, hath a Seiſin where- 
of he may make a Feoffment. 2 Inſt. 244. ls wh | 

A Feoffment for Maintenance, thaugh the Statute of 1 R. 2. makes it void, yet ſeeing it is not void until 
Entry, it is a ſufficient Seiſin to make a Feoffment, 2 Inſt. 244. 

One Fointenant cannot enfeoft another, yet hath he ſuch a Seiſin as is within this Act; for (to make 
Feoffment) is ſpoken but for Example; but a Fine, Releaſe, or any ether Conveyance which gives an Eſtate, 
is within this Law. 2 Inſt. 244. 8 

If a 4 or any of his Anceſtors had any Seiſin, though it were avoided or determined, it is ſuſſi- 
cient. 2 Inſt. 244. 

+ If a Rent is demanded, and the Tenant touches by Reaſon of a Feoffment of the Land diſcharged of tht 
Rent with Warranty, the Demandant may caunerplead the Seifin of the Vowchee &c. of the Land; albeir the 
Rent is only in Demand. à Inſt. 244. 5 0 a 
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Nor Fee or * Service by the Hands of his Tenant, or his Anceſtors, > Foe In Re- 

| ſpetof ſome 

Tenure and Service, the Tenant may vouch to Warranty; as Frankalmoigne, Homage Annceftrell, Re- 
verſion Kc. 2 Inft. 244. 


Since the Tine of him, on whoſe * Seiſin the Demandant declares, A. TIT: 
| in] 1s ta- 
ken for the Title of the Demandant in his Writ; for it is a Maxim in Counterpleas, that the Deman- 
dant is not to counterplead any Seiſin, but after the Title of bis Writ ; and where the Seiſin is in the Title, 
there the Counterplea muſt be after that Seifin : As for Example, in a Writ of Right after the Seiſin 
of him of whoſe Seiſin he demands. 2 Inft. 244. Nye 
Here is implied (and before the M vit purchaſed) for if it be pendente brevi it ought not to be allow'd. 
2 Inſt. 245. | 


Until the Time that the Writ was purchaſed and the Plea moved, where- For no ar- 


by he might have in eoffed the Tenant, or his Anceſtors then let the Averment 9m. __ 


the Demandant be received, if the Tenant will abide thereupon ; if not, the Chaſe of the 
Tenant ſhall be further compell d unto another Anſwer, if he be not preſent that Writ ſvall 
will warrant him freely, and incontinent enter in Anſwer, ſaving unto the De- delay the p 


mandant, his Exceptions againſt him as he had afore againſt the firſt Tenant. ru 4 2 


8 the Writ be made good; as if a Præcipe be brought againſt A. of Land, whereof B. is ſeiſed, 
and B. infeoff A. hanging the Writ, he ſhall vouch by Force of his Warranty, otherwiſe not. 2 


Inſt. 245. ; 


- i And the ſaid Exception ſhall have Place in a Writ of Mortdanceftor, and : 
: in the other Writs before named, as well as in Writs that concern Right. 8 E <p 


Demandants in Writs of Poſſeſſion, as the Mortdance ſtor, Coſinage, Aiel, Nuper Obiit, Intruſion, and the 

like, have a greater Privilege and Advantage, than Demandants in Actions «hich touch the Right; for this 
* Act gives the Demandants in Writs of Poſleſſion, not only the firſt Counterplea, that is, that the Te- 
nant of his Anceſtor was the firſt that enter d &c. but alſo the laſt Counterplea, which is given in Writs 
touching the Right, viz. that neither the Vouchee, nor any of his Anceſtors had ever any Seiſin &c. 
2 Inſt. 245. 5 


. Aud if per caſe the Tenant have a Deed that compriſes Warranty of another If any Man 
Man, which is bound in none of theſe Caſes beforemention'd to the Warranty be — 1 
of an elder Degree, his Recovery by a Writ of Warranty of Charters out of the this 3 

King's Chancery, fhall be ſaved to him at what Time ſoc ver he will purchaſe yet if he 


it; howbeit the Plea ſhall not be delay d therefore. ath a Char- 
B 0 ter of War- 
ranty, he may bave his Writ of Warrantia Chartæ. 2 Inſt. 245. 
6 As if a Man that never had any Thing in the Land, nor any of his Anceſtors before him, releaſes to 
"4 the Tenant of the Land with Warranty, if the Tenant vouch him, and the Demandant counterplead 


the Voucher by the laſt Branch of this Act, viz. that the Vouchee nor any of his Anceſtors had ever 
any Seiſin &c and the Vouchee is not there preſent to enter into Warranty; in that Caſe the Tenant 
ſhall be ouſted of his Voucher, but he may have his Writ of Warrantia Chartæ. 2 Inft. 245, — 

e if a Man after the Death of my Anceſtor, abates and makes a Feoffment in Fee, and after purchaſes the 
Land again with Warranty, and after is impleaded in Aſſi ſe of Mortdanceſtor, he ſhall be ouſted of his 
Voucher by the firſt Branch of this Act, becauſe he was the firſt that enter'd &c. but he may have his 
Warrantia Chartæ. 2. Inſt. 245. | 

e if a Diſſeiſor makes a Feoffment in Fee to A. cube inſeeff B. and after repurchaſes the Land of B. 

with Warranty, againft whom the Diſſeiſee brings a Writ of Entry in the Per, as he may do, he cannot 
q vouch B. by the 2d Branch of this Statute, but the Diſleifor only, and is driven to his Writ of War- 
rantia Chartz againſt B. 2 Inſt. 245. | 


8. In Coſinage, the 7enant made Default after Default, and . came | +1 

and ſaid that A. was ſeiſed in Fee and leaſed to the Tenant for Life, and 

after granted the Revenſion to him, and the Tenant attorn'd, and pray d 

to be received, and was received and vouch'd, and the Demandant coun- 

: ; terpleaded becauſe the Father of the Tenant by Receipt, who vouch'd, was 

, the firſt who abated after the Death of his Anceſtor, and the Tenant by Re. 

; ceipt ſaid as above, and that his Anceſtor had nothing at the Time of. bis 
Death, and this Tenant by Receipt in by Purchaſe ; and demanded Judg= a 

# ment, and pray*d the Voucher. And per Finch, he thall'not have the 

Voucher, tho? he be in as'Purchaſor and not as Heir; but Wich contra, 

therefore quzre. Br. Counterple de Voucher, pl. 15. cites. 46 E. 3.2. 


E e | 9. In 
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9. In Formedon, the Tenant vouch'd &c. the Demandant ſaid that 
at anther Time he brought ſuch a Writ againſt the Tenant, which was abated 
ty Ley Gager of Non-Summons, and that he who is vouch'd, nor none of his 
Anceſtors, whoſe Heir E5c. ever had any Thing after the Gift, and before th 
firft Writ purchaſed z and the others e contra. And ſo it is admitted that 
the Wit lies by Journeys Accounts, and that the Counterplea is good 
upon the Matter &c. Br. Counterple de Voucher, pl. 54. cites 11 H. 
6. 34. | 

is In Dower the Tenant vouch'd, the Demandant counterpleaded that 
he whowas veuch'd nor ncne of his Anceftors had ever any Thing &c. after 
the Seijin, of rhe Baron. Br. Counterple de Voucher, pl. 34. cites 22 H. 
6 


and makes a Letter of Attorney uuto his Leſſee to make Livery of Seilin ac. 
cordingly, aud he makes Livery; in this Caſe it hath been ſaid by ſome 
Perſons, that the Letlor may enter upon the Feotlee tor a Forteiture, 
notwithitanding the Livery ot Seiſin made by him; tor they ſay that the 
Feeffee took nothing by him; for the Lefior had nothing to do upon the 
Land, it not to fee whether Waſte were done or to diſtrain for his Rent 
and Services, it they were behind. And it the Leffor be vouch'd, and 
he hath mot other Poſſeſſion in the fame Land after the Title of the Writ in 
which Writ he is vouch'd, but by making of Livery ot Seiſin by Force of 
the Letter of Attorney, the Demandanc may well counterplead the 
Vouchee. Perk. S. 200, 


(R. a) Counterplea by Demandant. Counterplea to the 
Warranty. 


1. 1D Emandant cannot pleadſuch Plea which ſhall be a Counter 
plea ot the Marrantp. 4» E. 3. 14. 11 Y.4 21. 9Y. 6. 50. 
2. As If Vouchee vouches himtelt ro ſave the Tail, Demandant ſhall 
not ſay char the Tenant of the Land was ſeiſed ot the Land in Fee, and 
ſo by Reverlion in you by the Tail, for this reters to the Marrantp. 
41 E. 3. 24. | 
S. P. For 3. So it ſhall not be a Counterplea, if a Man vouches as Tenant to 


his is to the . * 
Lien be. ſave the Tail. 41 E. 3. 24. 


tween the Tenant and the Vouchee. Br. Counterple de Garrantie, pl. 14 cites 41 E. 3. 8. 


the Warran D 
| = +5 | 8. Jt is not any Counterplea to ay, that he who vouches is in of 
other Eſtate of Fee than of him of whom he vouches; for this is a 
Counterplea of the Lien. Contra 9 Þ. 6. 50. 


* 


9. But 


W 


| 0 22 a Man leaſe Lands for Life, and the Leſſee thereof inſeoff a Stranger | | 


"Wo 


| AS. 


CD K. bois oy COD OE W 


zut 
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9. But ff d you vouches, and is compell'd to ſhew Cauſe of his Br. Coun- 
Voucher, this Cauſe is craverſable, and the Warrant counterpleadable. TR. de L 
11 D. 4. 21. Curia; for his Caule ought to be ſufficient. 9 . 6. eggs erin 
50. b. 10 9. 6. 18. Contra 21 E. 3. 37. | AM 10. 
10. As if Tenant in Tail vouches himfelf ro fave the Tail, it is a good 
nterplea chat he is in of a Fee by a Stranger, tho” it be to the Mar⸗ 


__ * 


ou 
Etty, becauſe it isa Traverſe to the Cauſe, 9 Þ. 6. 5 b. 


11. It is not any Counterplea, chat he who is vouch'd had not ever 
any thing but by Diſieiſin, upon whom the Tenant re-enter'd ; for thts 


is only a Counterplea of the Warranty. 9 . 6. 49. b. 


12. In Writ of Dower of a Rear, it is not a good Caunterplea .. 
that the Baron died ſeiſed of the Rent. Contra 56 P. 3. Itinere | 
Stafford, Rot. 9. 


13. It is not any Counterplea, chat the Feoffinent was made by the 
Vouchee to the Vouchor, and one B. who does not vouch, and to the ( 
Mee of B. which B. is yet alive, becauſe it is but to the Warranty. 
17C. 3. 74. 

71 4. Ind Præcipe quod reddat, if the Tenant vouches 3, it ts a guad 
Counterplea, chat in other Writ they were vouch'd, and the Deman- 
dant recover'd a 3d Part apon Default after Default of one, and now his 
Heir is vouch'd wichin Age; for otherwile by his kalſe Voucher the 
Parol ſhall demur. 26 E. 3. 59. 

15. In a Writ of Dower, or Præcipe quod reddat, if the Tenant 
vouches 3, It 19 not a good Counterplea, that at another Time the De- 
mandant brought other Writ againſt them, and upon Default of one 
atter Detaulc the Demandant recover'd the 3d Part, and after the 
Writ abated againſt the other two; and ſo demands Judgment if the 
Tenant ſhall vouch all; for this is a Counterplea to the Warranty, 
and not to the Voucher. 26 E. 3. 59. | 

16. The ſame Law tn Writ of Dower, tho' the Heir of the Vouchee 
againſt whom the Recovery was, be vouch'd within Age; for the Pa⸗ 
rol ſhall not demur in this Brit; 26 E. 3. 59. 

17. The ſame Law, cho' the ſald Heir be vouch'd in Ward of the 
King; tor it is not any great Delap. 26 E. 3. 59. | 


18. It ts not any Counterplea tor Demandant to ſay, that the Br. Counter- 
Tenant Ras alien'd the Tenement pending the Writ; tor it is but to les de BA” 
the Parranty. 25 E. 3. 38. b. adjudged, rr 
H. 6. 2. con- 
tra, That in Præcipe if the Tenant vouches, it is god Counterplea to the Lien, that the Tender liz : 
alien d to a Stranger pending the Writ ; for now he can loſe nothing, and yet the Writ is good as to 


the Demandanr. 


It is ao good Counterplea to the Voucher, that the Tenant by Reſceit pending the Mit has levied a Fine 
to a Stranger ; for the Demandant is 4 by the bringing his Writ'againſt them, to ſay that they are 
not Tenants. D. 341.a.b. pl. 51. Paſch. 17 Eliz, Anon. 


19. So if he ſays, chat the Tenant has alien'd pending the-Writ, 
and re-purchas'd it ro himſelt alone, or to. him and others; fur thts 18 


lon Warranty, 25 E. 3. 43- b. udjudged. 26 E. 3. 68. b. 


20. So if he (aps, that the Tenant has nothing in the Land but b 
1 pending the Writ; for it is but to the Watrrantp. 26 E. 
3. 68. 3 
21. So if he ſaps that the Tenant has nothing in the Land bur by . : 
the Feoffiment ot J, S. pending the Writ, malmüch as he has made 120 
the 1rit good by the Purc Contra 26 E. 3. 68. v. 
22. There was not any Counterplea to the Poſſeſſion at the Common 
Law, as that he nor any of his Anceſtors were not ever ſeiſed; for this 


was only to the Warranty. 9 Þ, 6. 50. Contra 10 b. 6. 15. 1 | 
a TY It E es © 
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In Przcipe 23. It is 1 not any Counterplea ar Common Low. that he who is 


222 vouch'd had never any thing but in Common with the Vouchor. 17 E. 
3 anr | | 

yard”) and 3* 47- b. adjudged. Fe 

the Deman- 


dant counterbleaded, that the Vouchee, nor none of his Anceſtors whoſe Heir ©#c. had ever thing but joint 
nb the 7 2 — cobo vouch'd; and no Counterplea to che Fa e, but to the Lien, by which be —. 
the Voucher. Br. Counterple de Voucher, pl 61. cites 45 E. 3. 16. 

so it is no good Pleading to allege upon a Voucher, that the Vouchee, nor any of bis Anceſtors, any thing 
had, but jointly with J. S. tor the 2 ought to be expreſsly alleg'd between the Vouchee, or 
ſome of his Anceſtors by Name, and that the Jointenancy continues. D. 341. a. b. pl. 51. Paſch, 1; 


Eliz. Anon. 


234. In Right of Ward, if Defendant vouches J. S. who leas'd the 
Fol. -63. Ward to him, tt is not a good Counterplea for the Demandant to 
A ſay, that he had nothing ot the Leaſe of J. S. betore the Writ purchas d, 
becauſe it is a Counterplea to the Marrantp, and not to the Voucher. 

22 E. 3 6. judged. Contra 25 E. 3.39. 409. b. 

25. In Mortdanceſtot the Tenant vouch'd A. who enter'd and worch'd 
the Tenant, and was compell'd to ſhew Cauſe, who ſaid that the Tenant 
infeoff*d him, and after he leas'd to him for Life; and the Demandant ſaid 
that before the Leaſe made to the Tenant, the Tenant never had any thing, 
Prift ; and the others econtra. Br. Counterple de Voucher, pl. 41. cites 
12 Af. 10. f 

26. In Præcipe quod reddar, if the Tenant vouches D. it is no Coun- 


terplea, that this Land and other deſcended to the Tenant, and to the ſaid 


D. who made Purparty ; tor it may be that D. releas'd with Warranty 
to the Tenant. Br. Counterple de Voucher, pl. 50. cites 18 E. 3. and 
Fitzh. Voucher 6. 
In Forme- 27. In Præcipe quod reddat, the Tenant vorch'd himſelf by a ftrange 
don the De- Name, and was compelPFd to ſhew Cauſe, whereupon he ſhew'd Gift in Tail 
manadart by MH. whoje Heir he is; and the Demandant ſaid that he had nothing of 


counted of the 


Gift t J. the Feoffment of M. And per Cur. non allocarur; for this is to the Lien 
and N. 15 or Warranty, and not to the Poſſeſſion; by which he counterpleaded 


"Es in 7 _ the Poſſeſſion of M. &c. Br. Counterple de Garrantie, pl. 15. cites 21 
and conve 2 

as Heir ag E. 3. 37. 

them, and 

the Tenant vouc hd himſelf by a ſtrange Name, and ſhew'd Cauſe inaſmuch as a Fine was levied between R. an! 
A. and J. and S. his Feme, where I and S. acknowledged the Rig ht to be to R. and A. come ceo &c. which 
R. granted, and render d to J. and F. his Feme for Term of their Lives, the Remainder to the now Tenant, 
and the Heirs of his Body, and that he is alſo Aſſignee of R. of the Fee-ſimple, and ſo veuch'd himſelf to ſave 
the Tail. The Demardant ſaid that J. S. and his Feme are the ſame Ferſons to whom he ſuppoſes the Gift to 
be made, and that they continued their Eſtates all their Lives, abſque bot that R. any thing had, and ſo 
counterpleaded the Cauſe of the Voucher; for where the Tenant is compell'd to ſhew Cauſe, there al- 
ways the Demandant counterpleads the Cauſe, tho* his Matter be to the Lien, and the Tenant eſtopy'd 
him by reaſon of the Fine levied and well. And the Truth was, that the Demandant was Heir ſpecial 
to R. and the Tenant was Heir general, upon whoſe Warranty Concluſion &c. deſcended, and not upon 
the Heir ſpecial, and yet was awarded a Concluſion; for Per Finch, Stranger nor Privy ſhall not have 
Averment againſt this Fine which is executed, by which it was faid Per Cur. Anſwer, quod nota, quia 
Miror inde. Br. Counterple de Voucher, pl. 60. cites 42 E. 3. 9. | 


82 Br. 1 28. In Præcipe quod reddat the Tenant vouch'd two, and the Demat- 
qe Voucher. Laut ſaid that the one, nor none of his Anceſtors, ever had any thing after 
pl. 53. cites Ihe Helin &c. and held a good Counterplea ; Quod nota, Br. Counter- 
8 7 3. 32. ple de Voucher, pl. 36. cites 39 E. 3. 30. 

at it 18 A 


od Counterplea that the one of the Vouchees, nor none of his Anceſtors whoſe Heir &c. ever had any 
r ing. S. P. Br. Counterplea de Voucher, pl. 65. cites 20 H. . 18. P. by the beſt Opinion 
of the Court; for falſe in Part, falſe in all. Br. Counterple de Voucher, pl. 57. cites 39 E. 3. 34— 
S. FP. Per Wich, but Belk. contra, and that he ought to os the Fotos of both. 

In Eſcheat, for that the Tenant did Felony for which he was outlaw'd, the Tenant vouch'd ZN. and 
the Demandant ſaid that the Vouchee nor none of his \Anceſtors never bad any thing after the Seiſen of bis Te 
nant. Perſay ſaid, You = to Counterplead after the Felony, and not after the Seiſin; but Per Eelk 
This cannot be ; for it ma that the Tenant -purchas'd after the Felony, and then is the Counterples 
before the Title of the Demandant, which cannot be; for a Man counterpleads all Poſeſſions af - » 

itity 


Voucher. 109 
Title, but none befere his Title ; & adjornatur. But the beſt Opinion was, that the Counte lea i jood. 
- Counterple de Voucher, pl. 17. cites 48 E. 3. 2. * ; **, 


29. In Præcipe quod reddat the Tenant wach'd F. & and the Deman- 
dant ſaid that the Vouchee, nor none 7 bis Anceflors, had any thing, but 
J. P. Father of the Vouchee, who had Iſſue F. S. the Vouchee, and one Alice 
who is alive, not nam d; Judgment &c. And no Counterplea for the De- 
mandant; tor this is to the Lien, which is for the Vouchee to plead, 
and not tor the Demandant. Br. Counterple de Voucher, pl. 57. cites 

E. 3. . | 
m— 15 Frecipe quod reddat the Tenant vouch'd ; the Demandant ſaid gr . 
that he who was vouch'd never had any thing but for Term of Life, the Re- ple de | 
ver ion to the Tenant ; ſo that by his Pretence he cannot infeotf him, but Voucher, 
may ſurrender ; this is a Counterplea to the Lien, and not to the Poſſe/fion ; ps — 
tor good Poſieſſien to make a Feoffment is confeſs d in the Vouchee. Br. 
Counterple de Garrantie, pl. 12. cites 40 E. 3. 12. | 

31. In Præcipe quod reddat the Tenant vorch'd one F. and the Deman- 
dant ſaid that he nor none of his Anceſtors ever had any thing in Demeſne nor 
Service &c. aſter the Title &c. but his Father, who ws ſeiſed by Cauſe of 
Coverture of this ſame Tenant who vouch*d ; Judgment &c. and no Coun- 
terplea, becauſe he has confeſs d that he may make Feoffment, which 
ſuffices for the Tenant to vouch, Br. Counterple de Voucher, pl. 7. 
cites 40 E 3. 23. : | : 
| — Note, that in Præcipe quod reddat, viz. Formedon, where the 8. P. Br. 
Tenant vouches, it is no Counterplea that the Vouchee, nor none of his Counterple 
Anceſtors, ever had any thing after the Seifin of his Anceſtors, but after the 5 ed — 
*Gj/t ; for if there was a Diſſeiſin after the Diſcontinuance, this is a 39 E. 3. 36. 
Seilin, yet this does not ouſt the Tenant of his Voucher which he had —S. P. Br. 
before. Br. Counterplea de Voucher, pl. g. cites 41 E. 3. 15. Counterple 


ü de Voucher, 
pl. 16. cites 46 E. 3. 32. and ſo is ay E. 3. as ſaid there. S. P. Br. Counterple de Voucher, pl. 
21. cites 1 H. 4. 5 N : | 

* Per Caresby, He ought to ſay after the Gift, and before the Writ purchas'd ; for if the Vouchee was 
ſciſed pending the Writ, and inteoft'd the Tenant, there the Tenant ſhall have the Voucher; by which 


the Demandant ſaid ſo. Ibid. pl. 45. cites 21 E. 4. 20. 
In Formedon in Deſcender, the Tenant vouch'd ro Warranty W. who vouch'd B. The Demandant 


counterpleaded, becauſe B. nor any of his Anceſtors any thing bad after the Giſt, ſo as they might infeoff the 
ſaid W. Harpur thought the Counterplea ill, and that he ſhould have ſaid — 1 * a 
might make Feoffment, withour ſaying any thing of the infcoffing him that vouch'd; but Dyer and 
Welſh contra, and that this is the Form. Weſton was of the contrary Opinion, but Leonard and all 
the Clerks ſaid that the Form of Entry always was as here pleaded; and Bendlow ſaid he had ſecn 
the Book of Entries, and that is according to the Pleading here. Mo. 66. pl. 178. Trin. 6 Eliz Felton 


V. Cape ll. 


33. In Aſſiſe the Tenant pleaded a Feoff ment of the Grandfather with 
Warranty, and demanded Judgment &c. And the Plaintiff confeſs'd and 
avoided che Warranty, becauſe the Grandfather at the Time had nothing but 
for Life, the Remainder over, and he in Remainder enter'd for Aliena- 
tion, Br. Aſſiſe, pl. 38. cites 49 E. 3. 11. | | 
34. Formedon. In Præcipe quod reddat brought the Tenant made Defuult S. P. Br. 


_after Default, and E. came and ſaid that he is in Rever/ron, and pray'd to Counteryle 


be received, and was received, where in Fact he purchas'd the Rever/ion 3 Voucher, 
bending the Mrit, and aſter he vouc h d, and the Voucher was counterplead- Ii {2 C 
ed, inaſmuch as he had nothing in Rever/jon the Day of the Writ pure has d, 8 
and good Counterplea; for he who purchaſes Reverſion pending the 
Writ, ſhall not turn the Demandant in Delay. Br. Counterplea de Voucher, 
pl. 32. cites 21 H. 6. 14. and M. 10 E. 3. [at the End of the Caſe before. 
z. The Demandant ſhall not counterplead but to the Poſſeſſion, unleſs Ai in For- 
in ſpecial Caſes; Per Fineux, Davers, and Brian Ch. J. Br. Counter- — Ws 
ple de Voucher, pl. 44. cites 8 H. ). 5. e 1 

| N. and the 
Voucher granted, and the Vouc hee died; by which the Tenant vourh'd again C. Sen and Heir of the firſt 


Pouchee, and by bis Nonage pray d that the Parol * ; the Demandaiit counter pleaded that the Anceſtor had 
F not hin g 


*. 
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no: ing unleſs jointly with H. which Eſtate they continued all their Lives, and H. had all by the Survive, 
Judgment of the Voucher. And per Fineux, Davers and Brian Ch. J. the Counterplea is not good; 
for he has contefbd Poſſeſſion, that he may make Feoffment, and the Count of the Poſſeſſion is to fle 
Lien, erg is for the Vouchee to plead, and not for the Demandant ; but Jay, Rede and Vaviſor con. 
tra. id. | | 


- 


36. In Præcipe quod reddat, the Tenant vouch'd M. G. who appear d at the 
Sequatur, and alter died, and aſter the Tenant revouch'd F. the Heir of N. 
/ 6. and by his Nonage pray'd that the Parol demur ; the Demandant ſaid 
that V. G. the Anceſtor had nothing, unleſs jointly with N. Z. who ſurvid d. 
And per Fineux, Vaviſor, Brian, and Townſend, it is no good Counter. 
plea by the Statute nor by rhe Common Law. Br. Counterplede Voucher, 
pl. 63. cites 13 H. J. 2 | 
By. Voucher, 37. In Formedon the Tenant vouch'd 3 ſeveral Heirs to 3 who made the 
pl. 165. cites Warranty, and pray'd that the Parol demur for the Nonage of the one; 
8. C. and the Demandant counterpleaded that the Anceſtor of the Infant, nor the 
other two who are vouch'd, nor any of their Anceſtors &c. ever had any thing 
&c. and a good Counterplea &c. Br. Counterple de Voucher, pl. 64, 
cites 16 H. 7. 13. | : 
38. In Formedon the Tenant vouch'd the Baron and Feme ; and the De- 
mandant ſaid that the Feme nor none of her Anceſtors whoſe Heir ſhe is, ever 
had any thing after the Title of his Writ ; and a good Counterplea, notwith- 
ſtanding that thoſe Words whoſe Heir ſhe is, are in the Plea; for tho 
thoſe Words are not in the Statute, yet it is according to the Effet? of the 
Statute, and it is good without counterpleading the Poſſeſſion of the 
Baron. Br. Counterple de Voucher, pl. 65. cites 20 H. 5. 1. 
39. It a Feme Covert be Tenant by Reſceit in a Formedon in Remainder, 
and vonches, it is no Counterplea that ſhe has nothing but jointly with her 
Baron; tor the Feme ought not to loſe her Eſtate by Laches of her Ba- 
ron; tor it 18 intended that this Jointenancy was made during the Co- 
verture, and then no Moieties between them, and now ſhe is by the Re. 
ceipt as a Feme ſole &c. D.341.a. pl. 51. Paſch. 11 Eliz. Anon. 


(S. a) Counterplea by Demandant. What ſhall be good 


Counterplea. 


"GE 1 the Tenant vouches 3 Heirs in Gavelkind within Age, and 
b 


ſufficient rays the Parol to demur, it is no good Counterplea of the 
Counterplea Yaucher by Demandant, chat they have not any thing by Deſcent in 
of a Voucher Gavelkind, without ſaying that they had not ever any thing in Gavel 


ſay th : 
2 kind by Deſcent. 25 E. 3. 38. b. 
had nothing 5 0 

tempore, without ſaying Nec unquam Poſtea. Arg cites Raft. 367. and 126, and affirm d Per Holt Ch. ]. 
2 Salk, 569 in Caſe of Lacy v. Williams. ——&« it is of Non-tenure. Arg. cites Raſt. 273. and at- 
firm'd per Holt Ch. J. 2 Salk. 569. in the S. C. . 


(T. a.) How 


* = 
* 
— 
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8 
be Ex 
: (T. a) How the Vouchee ſhall come in. In what Caſes - 
. WV ithout Proceſs, and in what not. 
4 
d Þ 


1. If a an vouches himſelf to ſave the Tail, Proceſs ſhall be made 
againſt himſelf, becauſe without Proceſs of Warranty other 
Land cannot come in Value thereof, 8 B. 2. Ayd de Roy 114. 


Agreed, | 


ez | __ 


I; (C. a) Counterpleas by Vouchee. Counterpleas to the Mar. 
ranty. Voucher. 


h- WW 7x PDE vouchee may counterplead the Warranty. 44 E. 3. 2. 
2. As he may ſay that the Tenant had nothing in the Tenancy. 44 


E. 3. 2. 

3. It is not a good Counterplea to the Warranty, that the War- Br. Counter- 
ranty commenc'd by Diſſeiſin, becauſe the Marranty here is demand vie de * | 
Canes _ as Heir, in Nature of a Covenant, 50 E. 3. 12. b. hg E. 
(But quere | 

4. Jt is a good Counterplea of the Warranty by the Houchee, that 
the Tenant is in of other Eſtate than the Eſtate upon which the Warran- 

was created. 14 I), 6. 26. 

5. So the Vouchee may ſay. that he himſelf was Diſſeiſor, and ſo 
made the Feoffment, and Diſſeiſee has re-enter'd, and ſo Tenant is in 
of other Eftare. Contra 14 H. 6. 26. becauſe he cannot ſay that he 
himſelf was Diſſeifor, 

6, It is a good Counterplea to the — by Vouchee, that 
the Feoffment was made by him to the Vouchor and a Stranger, and to 
the 2 of the Stranger who is alive, and not join'd in the Voucher. 

17 C. 3. 74. 
97. no good Counterplea, that where he is vouch'd as of full In Dower, 
Age, that he is within Age. 17 E, 3. 59. Adjudged. or Nod ei 


deforceat, the 
Demandant ſhall not counterplead the Voucher, when the Tenant vouches the Heir of the Baron of full Age, to 
ſay that he is <vithin Age; Judgment if without Deed ſhewn &c. By the beſt Opinion. Br. Counterplea 
de Voucher, pl. 62. cites 50 E. 3. 25. | 


8. [But] Jt is a good Cotinterplea, that where he is vouch'd as of 
full Age, that he is within Age, and in Ward. 1) E. 3. 70. 
9. If a Man be vouch'd as Son and Heir to J. S. it ts good Coun⸗ 
erplea that he does not claim to be Heir to the ſaid J. S. of any Inhe- 
ritance, becauſe he is a Baſtard. 56, 3. Jtinere Stafford. Rot, 6. 
Yembrana 2. of the ſaid Roll. Adjudged. ; 
10. Tt is not any Counterplea, that the Tenant might have abated XALY) 
the Writ by Non-tenure of Parcel, and would not, tit he be vouch d . 


only for the Reſidue; for then no Prejudice is to the Youchee there- 5. qe 
by, 17 E. 3.42. Curia. | not Tenant 


at the Re- 

turn of the Writ, he might abate the Writ by pleading Non-tenure ; but if in that Caſe be vonch'd over, 
then as to himſelf he admitted the Writ good; but then the Vouchee might counterplead the Tenancy ; 
tif the Vouchee does not counterplead the Tenancy, it is good againſt them all by Eſtoppel. Pig. of 


ecov, 29. 
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11. It the Tenant vouches as Tenant ot all the Land in Demand, jt 
is a good Counterplea for Vouchee, without ſhewing of the Oeed of 


the Lien, chat he is ro warrant but Parcel in certain. 18 E. 3. 40. 


b. 41. 1 7 5. ' ' 
= Tf the Demand be of the zd Part of a Manor, and the Tenant 
ſays that he is Tenant of rhe 3d Part of the Manor except the Advoy. 
ſon and Knight's Fees, and ot the ſaid 3d Part vouches another; if + 
Deed of Lien be to warrant the zd art ſaving the Advowfon and 
Fees of Knights, the Voucher cannot counterplead it, char he has 
vouch'd him ot the 3d Part without the Exception; for it cannot be 
intended that he vouch d otherwiſe than he took upon him the Te⸗ 
nancy, which is with the Exception. 18 E. 3. 40. U. Adjudged. 
13. So in this Cale it is not any Counterplea, that the Voucher 
has not in certain the Thing which is excepred, Lecaulk it is according 
to the Specialty, and the Douchee is enough Conulant of the Ter: 
tainty, he or his Anceſtor being Party ta the Oeed. 18 E. 3. 40. b. 
Adjudged 41. 1 ; 
14. In Formedon of Tenements in D. Per Newton, if the Tenant 
donc hes . M. who enters into the Warranty, and pleads Releaſe with 
8 Warranty collateral of the Anceftor of the Demandant, whoſe Heir &c. in Bar 


of Tenements in S. where the Writ is in D. and ought to have been in J. 


There the Vouchee, by his Pleading in Bar, has affirm'd the Writ good, 
where he might have pleaded this Matter as Counterplea to the Lien at firſt 
Quod nota ; for by the Warranty in S. he is not bound to warrant in D 
Br. Counterplea de Garranty, pl. 4. cites 22 H. 6. 13. 
a Le 259. 15. Warrantia Chartæ againſt O. and MH. his Wife, and counted that 
ll ogg O. and M. levied a Fine 2 Fac. to the Defendant and his Heirs with War 
Uſes of the ranty 3 the Defendant pleaded that the ſame Term a Stranger brought a Writ 
Recovery of Entry ſur Diſſei/in | in the Per] againſt the Plaintiff, who vouch'd C. 
of R. the only, and thereupon a Recovery paſs*d to the Uſe of the Plaintiff for Part 9 
py prong oor the Land for his Life, with diverſe Remainders in Tail, with the Remain 
R. for Life, der to the Plaintiff in Fee. Reſolved by all, præter Winch J. that the 
and if a Warranty was deſtroyed by the Severance and Diviſion of the Land. It 
Marri was agreed by all bur Warburton, that becauſe it appeared by the Plez 
—_—_ in Bar, that the Uſe of the Recovery was to the Plaintiff but for Lite; 
and A. S. ſo as the Plaintiff is 12 of another Eftate, that he could not have a War- 
within four rantia Chartæ to recover upon a Warranty in Fee. But Warburton 
Years, then thought that the Statute 2) H. 8. of Uſes, gave the Benefit of the War- 
NN ranty to Ceſty que Uſe, and that he ſhall vouch as Aſſignee, and have 
her Join- Warrantia Chartz ; and that Tenant for Life, created by an Uſe, ſhall 
ture, Re- have Benefit for his Time of the Warranty, and may vouch, or have 
mainder Warrantia Chartæ; but that he muſt make his Count accordingly, which 
over. And he has nor done in the principal Caſe. Mo. 859. pl. 1180. Trin. 9 Jac. 


it was ar- 


ued for the Roll v. Osborn & U! 

laintiff, 
That here was no Alteration of the Eſtate, to which the Warranty is annex d; for tho' the Recovery 
was had the ſame Term, and a Voucher 3 it, yet becauſe the Uſes did not take Effect preſently, but 


were contingent, R. remain d Tenant in Fee-fimple as before; and ſo the firſt Warranty not deſtroy'd. 
Hob. 20. pl. 37. S. C. and ſtates the Uſes as in Le. 250. 


Adjornatur. 
argued. 


2 Brownl. 169. 8. C 


(X. a) Coun- 
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j 

f ; 

9 (X. a) Counterpleas by Vouchee. At what Time it 

i may be counterpleaded. ; 
1. IF Vouchee demands of the Tenant what he has to bind him to the = Voucher, 

Warranty, he cannot atter ſay that the Tenant has nothing in pl -S Cites 

the Tenancy ; for by the Demand he admits him Tenant. 44 
E. 


2 | 
A Tf the Tenant vouches, ſhewing Cauſe of Voucher, in Caſe where 
Cauſe ought to be ſhewn, and Demandant does not traverſe it, but the 
Vouchee enters into the Warranty, and pleads a Deed of the Great 
Grandfather of the Demandant, and another Deed of the Grandfather 
ot the Demandant, and the Demandant demands of him, to which 
Deed he will hold him, and he ſays to one in certain; the Deman- 
dant cannot traverſe the Cauſe of Voucher after, inaſmuch as he has 
accepted the Voucher before. 25 All. 14. Curia. 

3. In Præcipe quod reddat the Tenant vouch'd. The Vouchee came Br. Coun- 
ready to enter into the Warranty, and the Tenant ſhew'd Releaſe of him with * 
Warranty, bearing Date at Trinity Term. Finch, for the Demandant, ,1 23. cites 

ray'd Seiſin of the Land, becauſe the Deed bore Date pending the Voucher, S. C.-— 
Fe having vouch'd in Eaſter-Term, Morrice ſaid, This is no Plea for Br. Garran- 
the Vouchor, but for the Vouchee. Bur per Knivet, It may be that the 3 8 
Demandant cannot have any Counterplea, by reaſon of the Seiſin of tgle 
Vouchee aſter &c. and therefore, before the = into the Warranty, 
the Demandant remains Party to pray Seilin of the Land; for now it ap- 
pears that you had not Cauſe to vouch the Day of the Voucher; and at- 
alter the V ouchee enter'd into the Warranty, and vouch'd over. Br. 

Voucher, pl. 56. cites 38 E. 3. 13. 14. 

4. In Præcipe quod reddat the Tenant vouch'd F. P. and at the Sum- Br. Coun- 
mons ad Warrantizandum return'd, came F. P. Chaplain, and demanded WP 60 | 
the Lien; and the Tenant ſaid that he vouch'd another of the ſame Name; 7 = 
and the Demandant pray'd Seiſin ot the Land, becauſe the Tenant had E ;. 6. 
vouch'd, and could not bind the V ouchee to Warranty. Finch faid that 
the Demandant cannot counterplead after the Voucher granted, and 
therefore Proceſs iſſued againſt the Vouchee with Addition; ſo that he 
4 appears ſhall not be grieved &c. Br. Voucher, pl. 29. cites 45 

{0 


Ls »„—— 


(XA. 2) Counterplea. What is an Eftoppel. 


I, I Formedon the Tenunt vouch'd, and the Demandant ſaid that the 
Vouchee, nor none of his Anceſtors, had ever any Thing after the Seifin 
of F. the Donee. Per Kirton, You ought to ſay that they had nothing 
alter the Giſt; and after he paſs'd, and ſhew d that he, whom he vouch'd, 
* granted and render d by Fine to the Anceſtor of the Tenant ; judgment it 
2 the Fine. And the beſt Opinion was, That it is no pel, and 
t it ſtands with the Fine, by which the Tenant . that he 
was ſeiſed, priſt; and the others econtra. Br. Counterplea de Voucher, 
pl. 26. cires 38 E. 3. 28. 
2. If the Tenant prays Aid of the King, after Procedendo he ſhall not 
vouch a Stranger. Br. Aid del Roy, pl. 3. cites 9 I. 6. 3. 
2. 
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Garranties 


1 Voucher. 


3. In Præcipe quod reddat, the Tenant vouch'd and ſaid that the 
Vouchee is within Aye, and pray'd that the Parol Demur ; the Demandan; 
ſaid that the Vouchee is of full Age, and pray'd that he a, be view; 


by this he has loſt the Advantage of counterpleading the 

Per Cur. Br. Eſtoppel, pl. 202. cites 22 H. 6. 48. 
But in Treſ= 4. Treſpaſs upon Anno 5 R. 2. the Defendant pleaded a Feoffment with 
odds 1 1 Warranty of the Anceſtor of the Plaintiff whoſe Heir the Plaintiff is; Judg. 
Defendant ment it againſt the Deed of his Anceſtor &c. which comprehends War. 
leads that Tanty &c. and the Opinion of the Court was that it is no Plea ; for þ 
is Frank- does not demand Franktenement nor Recover Franktenement by this Action, 


. but only Damages. Br. Garranties, pl. $7. cites 14 H. J. 22. 


Plaintiff ſays that the Anceſtor of the Defendant, whoſe Heir he is &c. by this Deed infeoffed him with 
Warranty, and demands Judgment, if againſt the Deed with Warranty of his Anceſtor he ſhall be rc. 
carved to fay thut this is his Franktenement, this is a good Plea. -Ibid. 


oucher after. 


5. There is a Diverfty between a Warranty on the Part of the Mother, 
and an E/toppel; tor an Eftoppel of the Part of the Mother ſhall not bind 
the Heir, when he claims trom the Father ; As it Lands be given to the 
Husband and Wite and to the Heirs of the Husband, the Husband 
makes a Gift in Tail and dies, the Wife recovers in a Cui in Vite 
againſt the Donee, ſuppoſing that ſhe had Fee-Simple, and makes 
Feofiment and dies, the Donee dies without Iſſue, the Iſſue of the Huſ. 
band and Wite bring a Formedon in the Reverter againſt the Feoffee; 
and notwithſtanding that he was Heir to the Eſtoppel, and the Mother 
was eſtopped, yet tor that he claim'd the Land as Heir to his Father he 
was not eſtopped. Note, that Warranties are favour'd in Law, bein 
part of a Man's Aſſurance, but Eſtoppels are odious. Co. Litr. 365. b. 


C.- 4 


(X. a. 3) Penalty of Vouchee's denying his Warranty, 
Albeit the 1. Stat. Weſt. 2. HEN any Demandeth Land againſt another, 
Mirror faith *-, 13 E. 1. . 6. 


* \ and the Party, that is impleaded . 
of this Act, 7 93 Pp „ voucheth t 
L'eſtatute de J's 


neſt forſque Revocation de error uſee jeſque a droit ley, yet the Tenant, according as it is here recited 
in the Preamble of this Act, after the Warranty tried could have no other Judgment, but that the 
Vouchee ſhould Warrant the Land according to the Voucher of the Tenant ; but this vas many times it 
great Delay of the Demandant by C:lluſion or Agreement between the Tenant and the Vouchee, for Remedy 
whereof this Statute was made. 2 Infi. 366. 


* This 8 Aud the Warrantor * denies bis Warranty, and the Plea hangeth long le- 


not to be un- +... | 7 AR na 
pe tween the Tenant and the Warrantor, and at length when it is tried, that tht 


lere the Volle hee is bound to Warranty by the Law and Cuſtom of the Realm hit bert 
Vouchee de- uſed, there was none ether Puniſhment aſſign'd for the Vouchee that denies his 


nies the Deed Warranty, but only that he ſhould warrantize, aug gente be amerced, becault- 


or other Cauſe . 1 ; ot - 
+ ihe We he did not warrant before, which was prejudicial unto the Demandant bs 


ranty, and cauſe he ſuffer'd oftentimes great Delays by Colluſion between the Tenant ans 
thereupon the Warrantor. 

Iſſue is taken | 

and found againſt the Vouchee. And where the Vouchee enters into the Warranty, and demands of 
the Tenant what he hath to bind him to Warranty, and the Tenant ſhews Special Matter to bind hin 
to Warranty, and the Vouchee demurs in Law upon the Lien, this is within the Remedy of this Act; For 
the Words ſubſequent be, Si convincatur quod Harrantizare debeat, which the Vouchee is in this Cal: 
And this Act being made to oult delays, which are odious in Law, is to be interpreted favourably. 2 
Inſt. 366. : | | 


Wherefari 


T 


PPP Os 


Voucher. IT 'Y 


Wherefore our Lord the King hath ordain'd, that like as the 2 And it is to 


leaſe the Land being in demand, in Caſe where he vouch'd, and the Vouchee be Obſerved» 


could diſcharge himſelf of the Warranty, in the ſame wiſe ſhall the Warran-;;; F 
tor teaſe, in Caſe there he denies his Warranty, and it yr againſt him, — F-{] 
that he is bounden to Warranty ; and if an Inqueſt be depending between the is an Adverh 
Tenant and the Warrantor, and the Demandant will require a Writ to cauſe of * 
the Fury to come, it all be granted him. | tude, viz. 


like as the 
Tenant 
ſhould loſe the Land in Caſe he vouch'd, and the Vouchee could diſcharge himſelf of the Warranty; 
under which Words are included, if the Vouchee can devolve him of the Warranty by Demurrer or any 
Iſſue vbatſoever, codem Modo (faith this Act) amittat Warrantus &c. which fortifies the former Expo- 
ſition that hath been made; and to be ſhort, whereſoever the Judgment at the Common Law ſbould hate 
been againſt the Youchee upon falſe Plea, or demurrer &c. quad Warrantizaret, all theſe Gaſes are within thc 
Proviſion of this Af, 2 Inſt, 367. | 


(Y. a) Voucher. JYhat Act or thing will abate a 
. Voucher. Aft of God. 


1. IF Baron and Feme are vouch'd, and the Feme is return'd Dead, If Baron and 


the Voucher ſhall abate, 30 E. 3. 31. b. — 5 
the Feme dies, he ſhall not have new Voucher, but the Proceſs ſhall be continued againſt the Baron 


&c. Theloal's Dig. of Writs, lib. 12. cap. 3. S. 8. cites 30 K 3. 40 Per Wich. 

Where the Warranty was by the Baron and Feme, and the Feme dicd pending the Writ of Warran- 
tia Chartz againſt the Baron and her; it was reſolved that the Writ ſhould nor abate, the W arranty 
being by both, and for the Heirs of the Baron, ſo as by the Death of the Feme the Warranty as to 
ay determined, and ſtands good for the Baron and his Heirs. Mo. $59. pl. 1180. Trin. 9 Jac. Roll 
v. Osborn. 


2. It two are vouch'd and the one is return'd dead, the Voucher ſhall 'Theloa!'s 
abate, becauſe the Survivor ſhall not be charged of the Whole, but Go Writs 
he and the Heir of the deceaſed jointly. 17 E. 3. 41. b. Contra 30 8132-3 
E, 3.31. b. an) udged. that the 


h 
not demanded, but the Tenant was forced to revouch him who was alive and the Heir of 7 for 


the Reaſon within mention d, and cites 19 H. 6. 55. acccrdingly, but adds Quære. 


3. Jf a Man be vouch d and return d dead, the Voucher ſhall abate. 
18 E. 3. 38. b. 30 E. 3. 2. b. 21 E. 3. 36. 37. | | 

4. The Demandant cannot abate the Voucher upon a Nihil re- 
turn d that the Vouchee is dead, if the Tenant will not acknowledge 
it ; but it ought to come by Return ot the Sheriff. 21 E. 3 36. b. 

5. But the Tenant after Voucher cannot ſay that the Vouchee is dead 


without the Return of the Sheriff, for he has put his Anſwer in the 
Youth of the Vouchee, and theretore if he makes Oekault, the De- Fol. 565. 
mandaut ſhall have Seiſin of the Land, 18 E. 3. 38. b. SP. Br. Nc. 


: uatur, pl. 3. 
cites 14 H. 6. 7. and 20. Per Aſcue. S. P. Theloal's Dig. of Writs, lib 12. cap 15. . M. 
E. 3. 425. and ſays that the ſame Term before Entry into the Warranty at the Grand Cape ad Va- 
lentiam return'd ſerved, the Tenant came and ſaid that the Vouchee was Dead, and the Demandanr 
confeſſed it by which the Tenant pleaded over, and cites M. 22 E. 3. 18. accordingly ,and that he may re- 


vouch the Heir. 


6. Tf the Tenant vouches and the Voucher is counterpleaded by S. P. For 


the Statute, the Tenant cannot ſay that the Vouchee is dead pendin oy Fe enant 
the Iſſue, becaule if the Counterplea be good, the Demandant thail „ 
| | * TeCOVer due taken, 


116 Voucher. 


Theloa's recover the Land, which Benefit ſhall not be taken away by Plea of 


Hig, of, the Tenant himſelf, 50 E. 3. 2. b. adjudged. 
12. cap. z. S. 10. cites S. C. but cites M. 41 E 3. Voucher 7. That the Voucher was counterpleaded by 


the Statute, and after the Demandant came, and ſaid that the Vouchee is dead, and pray d that the bt 


Tenant revouch, upon which the Tenant was put to a Revoucher, 


If the Sheriff returns the Vouchee dead, 2 the Iſſue ſhall ſtand; for the Death of a Stranger tothe 2 
ounterplea paſſes for the Demandant the Tenant ſhall lo& 


the Land, be the Vouchee dead or alive. Br. Counterplea de Voucher, pl. 20. cites S. C. —— B. : 1 


Iſſue ſhall not abate the Iſſue, and if the 


Voucher, pl. 43 cites 8. C. 


7. But if the Counterplea be found falſe, and the Vouchor grants it, 
then upon the Proceſs, if the Vouchee be rerurn'd dead, the Vouchet 


ſhall abate, 50 E. 3. 2. b. 3. 


Br. Iſſues. 8. Tf the Tenant vouches and the Demandant grants it for Part, and | 4 
jd, pe. for the Reſidue counterpleads it by the Statute, and upon the Proceſs a: 
cles, S den gainſt the Vouchee for this Part, whereof the Voucher is granted, the 


not abate the Vouchee is return'd dead, yet thts thall not abate the Voucher for th: 


Iſſue of the Reſinue, whereof they are at Jfiue upon the Counterplea, becauſe if 4 


Counterplea; the Counterplea be good the Demandant ſhall recover the Land, 


for this 1s 


jor > ene Which Benefit for the falſe Voucher ſhall not be taken away by this 


Demandant Return for the other Dart. 50 E. 3. 2. h. adjudged. 


and the Fe- 
nant, and the Vouchee is a Stranger to it, therefore of this it ſhall ſtand, and the Tenant ſhall reyouch 


for the other Part. 


Theloal's $. I f one be vouch'd in Ward of divers Lords, and at the S£qua: 
-> Big i; tur ſub ſuo Periculo one Lord is return d Dead, the Voucher ſhall a 
12. cap. 3. S. bate againſt all, and the Demandant ſhall not have Seiſin of the 


3. cites 8. C. LAND, 22 E. 3. 3. b. 

and H. 5. E. 

2. Voucher 253. that he revouch'd his Executors, and the others ſurviving ; but ſays that in M. 5 E 
3. 231. in ſuch Caſe at the Grand Cape ad Valentiam againſt the Guardians, one of — made Defaul, 
and another was Dead before, and another appear'd, upon which deiſin was awarded againſt him who 
made Default for his Portion, and he who appear'd was p ut to anſwer before Revoucher of the Execu- 
tors of the deceaſed, becauſe every one of them might give ſeveral Ar:ſwers. And becauſe by the Voucher 
it was ſuppoſed that they were ſeveral Guardians of ſeveral Parts of the Land of the Infant. Contra 22 


. 3.3 


[10.] The Parol was put without Day by the Nonage of the Vouc bee, and 
at the Reſummons the Tenant ſaid that theVouchee is yet within Age; Judg- 
ment of the Writ, which ſuppoſes that he is of full Age. To which 
the Demaudant ſaid, that the Vouchee was dead &c, W hereupon the Te- 
nant was put to anſwer over, becauſe the Demandant could not have Writ 
of Reſummons of other Form. Theloal's Dig. of Writs, Lib. 14. cap. 10 
S. 4. Cites Trin. 31 E. 3. Reſummons, 29. 


(Y.a.2) Act of the Demandant. 


i] 10. JF 2 vouch, and one makes Default after [ Default, ] he ſhall 
Meet loſe 2 W but the Voucher ſhall ſtand for the other 

+ 42 C. 3.17. U. | | 

2. Præcipe quod reddat, by 2 Femes. The Tenant vouch'd, and Procels 
continued till the Summoneas ad Warrantizandum ſicut Pluries. And 
the one Plaintiff had taken Baron pending the Writ, and was nonſuitcd and 


ſever d; by which the Writ was awarded good tor the other, and did 
not 
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5 ks Voucher. 
not abate for all, norwithſtanding that the Tenant pleaded it to the 
Writ. Br. Voucher, pl. 83. cites 39 E. 3. 16. 


LS 


(Y. a. 3) Verditl. 


[1] — F 2 are vouch'd, and their Poſſeſſion counterpleaded, and it 
is found that one was ſeiſed, and the other nor, the Dou 


q hall abate for a Moiery, and the Demandant ſhall recover it. 5 


s 3. 8. 
ws 12 It is alſo held, that it ſhall abate in che Whole. 48 E. 


4 1 ] 13. Tf Baron and Feme are vouch'd, and their Poſſeſſion coun- 


terpleaded, and found that the Feme only was ſeiſed, the Voucher ſhall 
not abate for any Parcel, Dubitatur 48 E, 3. 28. | 


_— 


. a) Voucher. Revoucher. Is what Caſes Revoucher 


may be. 


1. IF the Vouchee be return'd dead by the Sheriff, he may revouch. 
1.1 E. z. 41. b. 64. b. 22 E. 3. 3. b. 20. b. 38 E. 3. 27. b, Ad⸗ 
judged. Contra 7 Þ, 4. 15. 
2. But he ſhall not revouch upon Return of Nihil by the Sheriff, 
upon Suggeſtion that the Vouchee is dead, becauſe no { can be 
taken upon it. 17 E. 3. 41. b. 21 E. 3. 36. b. 37. 
3. Nat the Grand 2 ad Valentiam return'd ſerved againſt the 
Vouchee, the Vouchee makes Default, the Tenant may ſay that he is * Fol. 766. 


dead, and revouch without Return ot the Sheriff, (becauſe other⸗ — 


| wit the Demandant- ſhall have Seiln of the Land.) 22 E. 


3. 18. 


4. Tf a Pan vouches himſelf, and ſhews Cauſe, and the other de⸗ If a Man 
murs AF - Cauſe is not good, and it is adjudg'd no Cauſe, the £2" aden 


lame Term he may vouch again. 11 Þ. 6. 48. * 


5. But otherwiſe it is if it be adjudged alter Adjournment to other which is 44. 
Term; for then Judgment ſhall be to recover the Land. 11 Þ. + ug] and 


adjudg'd 


6. 48. 


| atainft the Tenant, be cannot vouch over; for this is peremptory, and the Demandant by this 


ſhall recover che Land, and there the Tenant ſhall nor be put over to another Anſwer after A journ- 
ment ; for the Htatute is intended where all is in one and the ſame Term. Br. Voucher, pl 107. cites 


8 H. 7. 5. 6. 
6. Na ſhewing Cauſe, in a Cale where he o and 
he Ce m_—_— may revouch — E. 


3. 47. Adjudged. : | 0 
7. In Dower the Tenant wouch'd the Heir, and had Fudgment by De- 
fauk againſt the Heir, becauſe he had Aſſets, and that the Tenant hold in 
Peace. And after the Heir reverſed the fir Fudgment by Writ of Diſceit, 
and the Demandant brought Writ of Scire Facias againſt the Tenant, and the 
Tenant vouches the Heir ; there = Heir may extort him from the War- 
ranty 
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ranty by the Judgment in che Writ of Diſceit. Br. Counterplea de Gar 
ranty, pl. 10. cites 4 E. 3. and -Fitrh: Scire Fatias, x46; Per Scott. 
8. Where the Baron and Feme were vouch'd, and the Baron died, the 
Tenant was received to vouch the Heir of the Baron only. Theloal', 
Dig. of Writs, Lib. 12. cap. 3. S. J. &ltes M. 20 E. 3. Voucher 130. 3 

9. In Mortdanceſtor the Tenant vouch*d, and the Vouchee, caſt Eſſoin a 
the Summons return'd, and was quaſh'd, and Reſummons — | 
the Vouchee; tor ſuch Proceſs thall be againſt the Vouchee as againit the 
Tenant. Quod nota. Br. Proceſs, pl. 96. cites 22 Aff. 59. E 

10. It a Man vouches 4, and the cne makes Default, by which Fudgmen 
is given of the 4th Part ot the Demand, and after in ayother Aion, of th I 
1 the Tenant may vouch again, and the Voucher is good againſt all. 
and if the others have nothing, he 1 
render in Value again. Br. Recovery, pl. 54. cites 26 E. 3. and Fitth, 
Voucher 305. | l b 1 . 

Il. Two were vouch'd, and at the Sequatur the one was ebe de Sr. 
vitio Regis, and the Sheriff return'd that the ot her was dead; upon which 
the Tenant was not receiv'd to revouch the Survivor, bur the firt 
Voucher ſtood and was continued againſt him. TheloaPs Dig. of Writ, 
lib. 12. cap. 3. S. 8. cites M. 30 E. 3. 40. Quære. 

12. When the Tenant bas the Choice of Vouchers, and takes him to on, 
and thereupon preceeds to Fndgment, ke loſes the other, and can never re- 
ſort to it again; as in Caſe of diverſe Pleas in Bar, where the Action 
comes to @ final Judgment upon one. Per Hobart Ch. J. Hob. 29. in 
Cale of Roll v. Osborn. | 


(A. b) Voucher. What Perſon may be vouch'd. Aſter 
a Voucher where he may vu at large. 


- 1. II the Vouchee be return'd dead, he may vouch at large, 38 E. 


3. 27. b. | 
S. P. The- 2. [But] if the Douchee be return'd dead, he can not vouch 4 
Joal's Dig. Stranger out ot the Blood of the firſt Vouchee. 41 E. 3, 29, 30 E, 


of W 2 2. 24. b. in the ſame Original without ſhe wing Cauſe. 


i 1k. 3. Voucher 23. and ſays, Sce 8 H. ) 6. of revouching a Stranger. 


3. Jf two are vouch'd, and one is return'd dead, the Tenant mw 
vouch at large; for peradventnre he has badly vouch'd before, 4 
Y. 4. 1. adjudged. 5 


But ik the Tenant vouches one, and Vouchee enters into the 

Warranty, tho' the Vouchee (as it ſcems) after dies, the Tenant ſhall 

not vouch at large, becauſe by Entry into the Warranty the Court 

is appris'd that the Voucher is good, 4 0. 4. 1. Curia. 

5. Ika Man vouches J. 8. and atter the Writ abates by the Death o 

the Tenant, in a new Writ againſt his Heir he may vouch at large, be 

cauſe it is a new Original. 30 E. 4. 24. b. 5 n 24: 

Br. Coun- 6. Jf a Man vouches B. within Age, as Son and Heir of A. by which 

terple de the Parol demurs, and after B. dies, in Reſummons Tenant cannot vouch 

Voucher, pl. C. as Couſin and Heir of B. B. * a Siſter of the Hal- blood; it 

zo. d tt cannot be intended but that the firſt Vouchet was, becauſe of 

Br. Voucher, Lien made b A. and by this Lien the Siſter ought to be vouch d. 
pl-21. cires nd not the Couſin. 43 E. 3. 3. adjudged, 


5. But 


rded again 3 


who render*d in Value before ſhall 


er 


pl. 84. cites 39 


Voucher. - ay. 


>. Bur in this Caſe if C. bad been in Poſſeſſion of che Aﬀſers, he The Te. 
might be vouch d as Heir to B. 43 E. 3. 3,4. b. 44 2 
- As 


"and Heir; the Demandant ſaid that J is younger Son, and W. the eldeft, the Tenant ſaid Prote- 


ſtands that J. is Heir, and Proteſtando that be enter'd as Heir after A. Death; and becauſe the De- 
mandant could not deny the Entry ot J. as Heir, the Voucher ftood. Br. Counterple de Voucher, pl. 
25. cites 38 E. 3. 27+ | ; 


8. Tf one Coparcener vouches herſelfand her Siſter as Heir to another, Br. Voucher, 
ſhewing Cauſe ag ſhe ought, and che Cauſe is travers d, ſhe may re- pl 60. cites 
vouch any Stranger prelently. 17 E. 3. 47. b. agreed; for this waives *' © 
the firſt Voucher. 

a” So ſhe -- <--""_ her Siſter only, who was vouch'd before, x7 

+ + 7. a Ju * p 

A 10 Dower the Tenant vouch'd the Heir of the Baron in the Ward of 
ſach a one, and the Sheriff return d that the Infant is dead &c. upon which 
the Tenant revonch'd the Heir of the firſt Vouchee in Ward of the ſame Guar- 
dian. Theloal's Dig. of Writs, lib. 12. cap. 3. S. 12. cites M. 22. E. 

; 20. 21. - | 
: 11. He who 2 of his Voucher cannot vouch again. Br. Voucher, 
. 

12. He Who vouches where the Demandant counterpleads, may relin- 

quiſh it and vouch other; quod nota, Br. Aid del Roy, pl. 14. cites 

oE.3. 14. 
l 13. In Fracige quod reddat the Tenant vouch'd E. and the Demandant g, ©,.._ 
as to 3 Parts counterpleaded the Voucher, and as to the qth Part granted the terylea de 
Voucher; and the Sheriff return d the Vouchee dead, by which the Tenant Voucher, pl. 
would have revouch*d for the whole, and could not for 3 Parts; for as to 2% Cite 
theſe the Parties are at Iſſue, and the Death of the Vouchee does not 
abate the Iſſue; for he is a Stranger. And to the 4h Part he vouch'd 
J. Son of E. who ſhall be ſummon'd &c. and the Demandant ſaid that 
the Tenant and he who is vouch'd are one and the ſame Perſon ; 2 it 
without Cauſe ſhewn, by which he fbew'd other Cauſe, Br. Voucher, pl. 
43. cites 50 E. 3. 2. | 

14. In Præcipe quod reddat, if the Tenant vouches F. S. to Warranty, Et if be 
and the Sheriff returns him dead, by which the Tenant vouches R. F. Son had vouch'd 
and Heir of the, ſaid F. F. it is no Plea that there was not any R. F. Son 8.8 hon 


and Heir of the ſaid F. S. the Day &c. for he may bind him by his own x re EF 
Warranty. Br. Counterple de Voucher, pl. 48. cites 21 E. 4. 71. Js within 
Age, and 


pray d that the Pavel demur, then it is a good Counterplea. Note the Diverſity in Appeal. Br. Coun- 
terple de Voucher, pl. 48. cites 21 E. 4. 71. 


15. In Formedon the Tenant vouch'd MH. and the Voucher granted, 
and the Vouchee died, and the Tenant vou, C. Son and Heir of this ſame 
M. who is within Age, and pray'd that the Parol demur. And per Brian, 
where the Tenant is vouch'd, and the Vouchee dies, as here, the Te- 
nant ſhall not vouch at large, without ſhewing Cauſe. Br. Voucher, pl. 
107. cites 8 H. J. 5. 6. f 

16. It was ſaid, that if he vouches one within Age, and prays that 
the Parol demur, he cannot vouch at large afrer. Quære it he cannot if 
he ſhews Cauſe. Br. Voucher, pl. 107. cites 8 H. 7. 5.6. 

17. If I have recover d in Value, I ſhall never vouch again for thoſe 
Lands by Force of the firſt Warranty, becauſe it was once executed. 
And by the ſame Reaſon, if I once have had Fudgment to have in Value 5 
on a Warranty, I ſhall not vouch 2 upon the ſame Warranty for the 
ſame Land. Hob. 27. in Caſe of Roll v. Osborn. 

18. Tenant in Tail, the Remainder or Rever/ion levies a Fine to me and 
my Heirs with Warranty, and then I ſuffer a Recovery to bar the Remain- 
der, and vouch the Tenant A” ail, as I muſt, and ſo the Recovery paper 
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with his ordinary Judgments, and after a Stranger ſues me for the Land 
upon Title; in that Caſe and the like I hold, that I wdy vouch my Conuſiw 
again; tor the other is known in Law, and to the Court, to be a feign'd 
Recovery, and by Conſent, and to be but Part of the Afluranice of the 
Land between the Parties, to bind the Remainder or ſappoſed Remain. 
ders, and not in Execution of the true Intent of the Warranty. Hoh, 
28. in Caſe of Roll v. Osborn. 


(B. b) By æobat Name the Revoucher ſhall be. 


1. I Ir be return'd dead, he ought to vouch the Heir as Heir, 
41 E, 3. 29. 


(B. b. 2) Frreign Voucher, cr Voucher of Foreigners. 


The A 1. Stat. Glouc. 12. DRovides, that if a Man impleaded for 4 Tenemn 


chief at the 6 E. 1. in * London 


Common Lacv, F 
when rhe Tenant did vouch one to Warranty, and pray'd that the Vouchee might be ſummon'd in a 


foreign County, was the great Delay that the Demandant had thereby, and ſpecially in London ; for that 
in London the Plea could not be remoy'd neither by Tolt nor Pone; but the Plea was pur without 
Day, and the Record remov'd by the King's Writ into the Court of C. B. &c. and ſome did hold that 
at = Common Law the inferior Court was put out of Juriſdiction. 2 Inſt. 324. 
* London is ſpecially nan d for the Cauſe aforeſaid, but extends by Equity 10 all other privileged Place 
where a foreign Voucher is made, as to Cheſter, Durham, Sal:p &c. 2 Inſt. 325. Upon foreign 
| cb. er or Durham the Plea ſhall be remov'd by Recordare. Br. Voucher, pl. 156. cites the 
1 -"h fol. 6 & 7. 


1 
ales is within the Equity of this Statute. See lenk. 41. pl. 78. | 

Ancient Demeſne is (as ſome do hold) within this Statute, becauſe the Frechold is in the Tenants, and 
is within theſe Words (Soit implead de tenement ;) but otherwiſe it is of a Tenant by Copy-roll ins 
Court Baron, becauſe he hath no Franktenement. 2 Iaſt. 325. 

In Ancient Demeſne, if the Tenant touches Foreigner to Warranty, the Tenant ſhall have Superſedeas and 
Writ of Warrantia Charts. Quere ; for the Parol cannot be remov'd by the Equity of the Statute of 
foreign Voucher in London. Br. Warrantia Cartz, pl. 22. cites 21 E z. and Fitzh. Voucher 222 
If a Writ of Right is brought in Ancient Demeſne, and the Tenant vouches a Foreigner to Warranty, 
the Tenant in Vis Caſe may bring his Writ ot Warrantia Chartæ againſt the Foreigner at Common 
Law; and when this is determined in the Common Pleas, it ſhall be certified into the Chancery, ard 
the Chancellor ſhall command the Bailiffs of the Ancient Demeſie to proceed; but in the mean Time 
a Superſedeas ſhall be awarded out of the Chancery to lay the Suit in Ancient Demeſne. By all the 
Juſtices, Jenk. 41. pl. 78. 


That is, Vouch a Foreigner to Warranty, 
when one ' a b 
vouch'd, and the Tenant prays that the Vouchee may be ſummon'd in a foreign County. 2 Inſt 


25. 

; 7 bis Act being a beneficial Law for the Furtherance of Juſtice, and for ouſting of Delay, is takes in 
this Point alſo by Equity, not only to foreign Pleas in real Actions, but alſo to Plcas, altho' they be oot 
foreign, yet for Default of Power to proceed, the ſame ſhall be remov'd ut ſupra, and demanded ut 
ſupra : As if in an Ation Aunceſtrell, the Tenant plead Baſtardy in the Demandant, or in a Writ of 
Dower, the Tenant pleads Ne unques accouple in loyal 1 neither the Court in London, or an) 
like Inferior Court, cannot award a Wrir to the Biſhop for Trial thereof; for Nullus alius prztc” 
Regem poſſit Epiſcopo demandare inquiſitionem faciendam. And another treating of the Plea of Ne un- 
ques accouple, in Bar of a Writ of Dower, ſays, Ac fi alius quam Rex demandaret Epiſcopo quod ind: 
inquireretur, Epiſcopus alterius mandatum quam Regis non tenetur obtemperare. And herewith age? 
our Books in all Succeſſions of Ages. 2 Inſt. 325. 
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3 therefore if ſuch Pleas be pleaded in London or ſuch other Inferior Cour, the Records ſhall 
be removed, and after a Writ to the Biſhop, and Certificate made by the Biſhop, the Record ſhall be 
remanded ; And it appears that this Ad extends to Real Actions wherein Voucher lies, and nat to Perſonal 


15 : and leaſt that foreign Vouchers ſhould be us'd for Delay, th l *k 
Ying Warranty, to the Coure. 2 Inf. 325: r 


—— 


He ſball have a Writ out of Chancery to ſummon the Warrantor at a certain This is cor- 
Day before the Fuſt ices of the Bench, and another to the Mayor and Bailiffs rected and 
2 to ſurceaſe the Matter before them, until the Plea of the Warranty be altered by 


| the Article 
Tetermined in the Bench. upon this 


Statute in 
An. 9 E. 2. for by that Statute the Mayor and Bailiffs ſhall adjourn the Parties before the Juſtices of the 
Bench at a certain Day, arid ſhall * ſend the Record thither, Et le Juſtices face ſummon le garrantee 
devant eux & pledent le garrantie; and hereby the Ty" of the Bench ſball award the Summons ad 
auxiliandum &c. and not fetch it out of the Chancery. And by the ſame Act of E. 2. it is provided, 
That if at the Day given in Bank the Tenant make Default, a Petit Cape ſhall be awarded to the Mayor 
and Bailit!s to 2 Judgment upon that Default, if it cannot be ſaved &c. 2 Inſt. 325. | 

* Writ of Recordare ſhall be awarded out of Chancery to the Mayor and Bailiffs, to remove the Re- 
cord before the Juſtices of the Bench. 2 Inſt. 324. 

In a Præcipe ix the Huſtings in London, the Tenant vouches one in London, and other oreign Vouchees in 
the County of Norfolk &c. in this Caſe, as well the Voucher within London, as the foreign Vouchers 
ſhall be remov'd ; for altho' the Words of this Act be, Pouch forrein a garrantie, yet becauſe Proceſs 
mult be made againſt all the Vouchees at one Time, and if Proceſs ſhould be mad- by the Court of 
C. B. only againſt the foreign Vouchees, altho* they come in they ſhould not warrant, nor anſwer 
without the others before Proceſs was determined againſt them in London, ſo as Neceſſity requires, that 
Proceſs ſhould be made againſt all at one Time, and that 1 to be done in the more worthy Court; and 
when the Warranty is determined in the Court of C. B. all ſhall be remanded. 2 Inſt. 325. 326. 


And when the Plea at the Bench ſhall be determined, then ſball theVouchee This is the 
be commanded to go into the City tu anſwer the Chief lea; © wy rg 
e 
uſtices of the Court of C. B. and this A# is in Nature of a Commiſſion to them, therefore it is good to 
* what is within their Commiſſion; the Words of the ſaid Writ of Recordare arc, Ut terminata 
Warrantia illa Coram præfat' Juſtic' eadem recordum & Proceſs" vobis remittamus &c 2 Inſt. 3 26. 

If the Tenant vouches a Foreigner to Warranty, and the Record js remot' d into the Court of C B. to 
determine the Warranty, the Youchee may touch over in a foreign County, ard that Vouc hee may vouch ober; 
and if the Vouchee make Default, the Court may make Proceſs againſt bim &c.- Quia quando Lex aligquid 
alicui concedir, omnia incidentia tacite conceduntur ; but none of the I uchees can plead in Chief, but that 
muſt be pleaded in #he [nfericr Court; for that is not within the ſaid Commiſſion given by this Act. But 
if the Demandant in Bank * not, the Court may award a Non-ſuit as incident, and ſo the Tenant in 
Bank may be eſſoien'd. 2 Init. 326. ; 

In Dower in the Huftings of London againſt the Huzband and Wife, who vonch a Foreigner to War- 
ranty, whereupon the Pea is adjeurn d into C. B. to a certain Day, at which Day the Husband and Wife 
ſured out a Writ againſt the Vouchee ; whereupon the Vouc hee 3 and the Baron made Default, and 
the Wife pray d to be receiv'd upon his Default; and by the Rule of the Court ſhe was receiv'd, and 
that it «vas within their Cmmiſſion, for that the Default was made in this Court, whereupon the Land 
was to be loſt, it ſhe were nor receiv'd ; for it is a Maxim in Law, Neceſſitas ſub Lege non continetur, 
= Jad alias non eft licitum, neceſſitas facit licitum. But yet others are of another Opinion. 2 

326. 


And a Writ ſpall alſo be awarded at the Demandant's Suit, iy the Fuſtices, That is, the 
to the Mayor and Bailiffs, to cauſe them to proceed in the Plea - ſaid Writ 


| | of Recordare 

whereby they are commanded Quod recordum & proceſſum ejuſdem loquelæ cum omnibus ea rangenti- 
* iciarlis noſtris de Banco ſub ſigillo veſtro mittatis &c. which to them is a Superſedeas in Law, 2 
off, 326. 


This is a Procedendo in Loquela directed to the Mayor &c. to proceed, which you may read in the 
Judicial Regiſter. 2 Inſt. 326. 


And if the Demandant recover againſt the Tenant, the Tenant all come For the 
before the Fuſtices of the Bench, who ſhall direct a Writ to the Mayor and better Per- 


formance 


Bailiff, to cauſe the Land ſo loft by the Tenant to be extended and valued, of this Act, 
and to return that Extent, at a certain Day, unto the Bench; and after the the Tenant 


Sheriff of the County (where the Warranty was ſummon'd) I gx be command. muſt ſurmiſe 
ed 20 deliver to the Vouchor Land of the Vouchee anſwerable in Value to the *. 


tion is ſued 
Land that the Vouchor has loft. — roof 
| | and pray a 
| Venire facias recordum. 2 Inft. 326. 
By Force of this Act the Tufices of C. B. upon * Record ſhall award a Weit of Extendi & appre- 
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ciart fac, to the Mayor and Bailiffs ; which Writs grounded upon this Act are ſufficient Expoſitions of 
the ſame, and will reſolve many Doubts that may ariſe hereupon. 2 Inſt. 326. 


2 Inſt. 327. 2. Pre Voucher Hall be determined before N Errants. Br. : 


ſays, that at Voucher, pl. 151. (bis) cites Britton, Tit. Court Baron, fol. 274. 


the Common 


Law in Caſe of a foreign Voucher in the Huſtings of London, the Plea was adjourn'd before the Juſtices 4 
in Eyre when they came to the Tower of London; for the Court of Huſtings was not deriv'd out of 
the Court of C. B. as other Courts, that have Power to hold Pleas real, are; and therefore the Adjoury, 


ment was before the Juſtices in Eyre. 


3. In Dower in London, the 'Tenant vouch'd Foreigner to Warranty, by | 


which Proceſs was made by the Statute to try the Warranty in Bank at 
a certain Day; and the Vouchee came, and enter'd into the Warranty, as he 
who had nothing by Deſcent ready to render Dower ; and the Tenant ſaid that 


he has Aſſets by Deſcent in the County of NM. and the Demandant pray'd | 


Seiſin of the Land. But the Court ſaid we have not Power to award 
Seiſin of the Land, bur to try the Warranty; and becauſe he confeſs'4 

„ the Warranty, the Patol was remanded ; quod nota bene. Br. Voucher, 
pl. 20. (bis) cites 42 E. 3. 1. 

4. Formedon in London. The Tenant vouch'd Foreigner to Warranty, by 
which the Record was ſent into Bank, and Proceis made againſt the 
Vouchee ; and at the Summons returned, the Tenant ſaid that pending this 

Proceſs, it was found before the Eſcheator in London, that F. was ſeiſed in 
Fee long before the Gift, and died without Heir; by which the Eſcheatir 
ſeiſed for the King, and the King gave them to the Tenant by his Patent, 
and pray'd Aid of the King; and the Demandant demurr'd, becauſe he de- 
parted from his Voucher; and yer the Court recorded the Aid-Prayer, 
and remanded all into London. Br. Voucher, pl. 24. cites 44 E. 3. 


* 
4 In Formedon in Deſcender brought in London, the Tenant pleaded Re- 
leaſe with Warranty of the Anceſtor, and Aſſets deſcended in Fee in a foreign 
'. County; and the Record, atter Iilue, was removed by Writ into C. B. to 
be tried. And fo ſee that London cannot ſend ir into Bank without 
Writ ; but Special Writ ought to come to remove it. Br. Voucher, pl. 120 
cites 48 E. 3. 21. 
6. It a Man vcuc hes Foreigner in London, and prays that he be ſummon'd 
in another County, and pleads Warranty there, and Aſſets deſcended in a f. 
reign County, they thall not be at Iflue there where the Voucher ſhall be 
ranted ; ſo that Proceſs is to be made to the Sheriff of the foreign 
8 be fore that the Parol ſhall be removed into Bank, and then Wiit 
ſhall come to remove it. And ſo fee that ir ſhall not come into Bank by 
the ſending of thoſe of London, but by Writ of the King, and then it 
ſhall be tried in Bank, and remanded. Br. Voucher, pl. 144. cites 43 
E. 3. 21. | 
7. In Formedon again Baron and Feme in London, in the Huſtings, 
the Feme was received in Default of the Baron, and pleaded Releaſe of ihe 
Anceſtor of the Demandant with Warranty, and Aſſets deſcended in a foreigh 
County, upon which they were at ue; by which the Record was ſent int 
Bank to try, and there the Feme pleaded Recovery by a Stranger in Bak, 
againſt her and her Baron, ot the Land in Demand, pending the Writ ; 
udgment of the Writ. Wich ſaid, We have not Power to abate the 
rit, nor to take Iſſue upon it; for the Record is ſent here only to de- 
termine the firſt Iſſue taken in London, and if the Vouchee will vouch over 
in Banco, it ſhall not be received; quod Belk. conceſſit. But per Perſey, 
If the Demandant will be nonſuited in Bank, the Court ſhall give Judy- 
ment upon it. Quære; for it ſeems that oy ſhall do nothing but record 
it, and remand it into London. And per Belk. When they remand the 
Record, they ſhew upon what Caule it is remanded. Br. Voucher, pl. 
42. cites 49 E. 3. 21. 
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3. Plea was removed out of Cheſter = foreign Voucher, and in Bank 

the Vouchee came, and enter d into the Warranty, and confeſs'd the Aion ; 

and the Entry into the Warranty was recorded, and the Plea remanded ; 

but the Confeſing of the Action was nct recorded; for the Court ſaid that 

they had not Power bur —__ to determine the Warranty. Quod nota. 

Br. Voucher, pl. 1. cites 18 H. 8. 1. 
9. In Mort danceſtor in ancient Demeſne, the Tenant pleaded in Bar to 

Part, abſque hoc that the Father of the Demandant died ſeiſed, and 

youch'd Foreigner for the reſt, there the fr Plea ſhall be continued, and the 


laſt Matter only ſhall be removed to try the Voucher. Quod nota. Br, 
Voucher, pl. 2. cites 27 H. 8. 12. 


(C. b) At what Time he may, or ſhall, be compell'd to £ > 
| enter into the Warranty. 9 


1. IF 2 are vouch'd, and one makes Default, he who comes ſhall 

I have Idem Dies, till Proceſs ended, againſt the other by Grand 
Cape ad Valentiam. 48 E. 3. 5. b. þ 

2. The ſame Law in Mrit ot Dower, where an Infant is vouch'd in 
the Ward of diverſe Guardians, who have each ſeveral Portions in the 
Ward. 48 E. 3. 5. b. 3 

z. The ſame Law, tho' one who is vouch'd be deins le 6 Portions, 


40 E. 3 9. b. . ; 
4. Ik at the Time of the Voucher the Vouchee be ready in Court, he 


may enter into the Warranty without Proceſs. 2 0. 6. 1. 


n 


* 


(D. b) How the Entry into the Warranty may be. 


I, FF. the Diſcontinuee vouches the Iſſue in Tail tu the Warranty, the A Man may 
Iſſue may enter into the Warranty, ſaving to him his Action, — 4 — = 
according to the Tail. 50 E. 3. 12. b. 11H, 4. 22. of Fee-Smple, 
ſaving to bim 


his Aftion of the Tail; per Middleton. Br. Counterplea de Garrantie, pl. 1. cites 30 E. 3. 12. 


by Ik Tenant in Dower of the Affignment of the Guardian, where ſhe S. P. For he 
is not dowable, vouches the Heir, he map enter, ſaving to him his docs not 


Action by Aſſiſe of Mortdanceſtor. 50 E. 3. 12. E 0 


| | Life, and 

ſaving Action of the Fee-ſimple; and in the other Caſe above he warrants the Fee-ſimple, faving to him 
his Action of the Tail; but be can in no Caſe cvarrant the ſame Eſtate that be ſaves; per Middleton, But 
Fulth. contra; and that he may warrant the Fee-ſimple, ſaving Act ion of Fee-fimple. . Quod fuit nega- 
tum per aliquos. Br. Counterplea de Garrantie, pl. 1. cites 8 C. 

In Dower the Tenant vouch'd, and the Youchee ſaid that be had Aﬀſſiſe of Mortdance ſtor againſt the ſame 
Tenant pending of the ſame Land, and enter'd into the Warranty, ſaving his Action of Aſſiſe of Mort- 
danceſtor, and admitted. Br. Cœunterplea de Garrantie, pl. 6, cites 4 E. 3. and Fitzh, Vouch. 176. 
Br. ibid. pl. 19. cites 8. C. | | 


3. But if a Fee be demanded, the Bouchee cannot enter In Formedon 
- ſaving to m his Artion for the Fer, As becauſe the War; e Terane, 

tanty commenced by Diſſeiſin. 50 E. 3. 12. b. 13. the Vouchee 

came in and 


demanded the Lien, and the Tenant ſpew'd Deed of Feeffment with Warranty of the Father ef the Vouchee. 
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be Vouche aid that bis Father had nothing, but at bis Will, and ſo the Warranty commenced by Diſſeiſin; 
Tartan if {= ſhall be bound to the Warranty. Per Fulth. if 1 was by way of Action upon 25 1 
ſeiſin, the Warranty 1 commenced by Diſſeiſin will not bind you; but now it is demanded apainft 
you as Heir of your Anceſtor, in which Caſe, if you have by Deſcent, you ſhall be bound to the War. 


ranty, and you may enter into the W. arrayty, ſaving to yourſelf your Aion. Br. Garranties, pl. 19. cite; 
S. C.. Br. Voucher, pl. 44. cites S. C. 


in Reverſion or Tail may enter into the Warranty, u 
vi ot Leſſee tor Lite, ſaving 1 Action. 18 E. 3. 12. 1 

5. Ik 2 are vouch'd, and at the Sequatur ſub ſito Periculo the one 
comes, and the other makes Default, the Tenant may allege that he 
who does not come has nothing to render in Value, and upon this he 
ſhall have the Warranty wholly againſt him who appears. 41 E. 


. 3. b. 
: F A. brought Writ of Entry Sur Diſſeifn againſt B. who vouch'd 


one B. who enter'd into the Warranty, ſaving to himſelf a Rent iſſuing oy 
of the ſame Land; and this was allow'd by the Court, and the Voucher 
was in a Writ of Entry tor a Common Recovery to be had. Goldsh, 
76. pl. 5. Hill. 3o Eliz. Sherly v. Grateway. 


(E. b) Voucher Lien. When he comes in, by what 
Warranty he may be bound. 


1. IF a Man be vouch'd as Son and Heir of A. vet he may be bound 
| becauſe of his own Deed. 43 E. 3. 3. 11 Þ, 4. 20. b. 9 h. 6 
50. 10 P. 6. 18. b. D. 12 El. 290. 62. 11 48 E. 3. 28. b. 
1 = os ſuch Voucher he may be bound becauſe of Homage An- 
ceſtrel. 43 E. 3. 3. 
A Reverſion 3. Or becàuſe of Reverſion. 43 E. 3. 3. 50 E. 3. 25. b. 


is cauſe to k 
vouch and to recover in Value. Br. Voucher, pl. 16z. cites 10 H. 7. 10. Per Frowick, 


4. So be may be bound becauſe of Warranty of other Anceſtor. 11 


+ 4. 20. * 
* A Man may be vouch'd as of full Age as Heir to another, and 
may be bound as within Age when he comes. 50 E. 3. 25. 
* Br. Vouch- 6. Jf a Man be vouch'd as Heir to J. S. within Age, and it is pray'd 
er, pl 62. the Parol to demur, he Cannot be bound by his own Deed, becauſe by 
cires 8. C— the Special Voucher he has delayed the Demandant. D. 12 El. 290 
le de 62. 63. *21 E. 3. 9. b. 48 E. 3. 28. b. 9 P. 6. 50. Contra 10 h. 
Yeacker, pl 6. 15. b. 


27. cites.S.C. ; | 
1 Burt in this Cale he may be bound by the Deed of other Anceſtor 
Fol. 768. * than of him of whom he is ſuppoſed to be Heir. + 21 E. 3. 9. Cutla, 


. 46 D. 12 El. 290. 62. 63. 


1. 62. 
Cites S. G. that he may be bound by the Deed of any of his Anceſtors, as well as by the Decd of Id 


Br. Counterple de Voucher, pl. 27. cites 8. C. 


8. Ik a Man will vouch one by his Name generall * comes 
in he may be bound to Warranty by his own De 7 _—_— 22. b. 


Curia. | 
9. So in ſuch Caſe he may be bound to Warranty by the Deed of 
his Anceſtor. 10 . 7. 22. b. Curta, | | 


10 F 
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Ban vouches and thews Cauſe of Doucher (where bee 
other Cauſe 1 


ought to ſhew Cauſe, he cannot bind him for 
Cauſe of other Deed. Contra 30 E. 3. 17. b. 

12. If Tenant in Dower vouches the Þeir of the Baron for Cauſe 
ef pak apes ſhe cannot bind him to the Warranty for any other 

e. 29 C. 3. 41. L. | 

13. Dedi is no Warranty but againſt the Feoffor, and not againſt his 
_— Br. Warrantia Carte; pl. 14. cites 39 E. 3. 26. Per Knivet and 
'Thorp. 


OL——_— 


(E. b. 2) Failer of Voucher; JVhat; and the Effect 
thereof. . 


1. T)Recipe quod reddat againſt B. who vouc hd F. and R. who came But Brooke 
and demanded the Lien; the Tenant ſhew'd Deed of F. and of the ſays that 
Father of R. with Warranty, and would bind them by Dedi; the Deman- a arp 1 
dant pray'd Seiſin of the Land, becauſe the Tenant could not bind them; this 3 
tor Dedi does not bind the Heir but only the Party, and therefore he in the time 
cannot bind J. and R. but ny J. And after per Cur. becauſe Failur of of H & to be 
Voucher is peremptory to the Tenant to loſe his Warranty, which ſhall be — ary 
greater Miſchief than in Warrantia Chartæ (tor there it does not go but C t 
to abate the Wrir, and the Plaintiff may have another Writ, but he vc beth, 


who tails of his Voucher cannot vouch again) and therefore J. ſhall war- mwithtand- 


rant; by which J. eater'd into the Warranty, and confeſſed the Action; an Hy * p 
wherelore the Demandant had Judgment to recover againit the Tenant, r ene of 

and the Tenant over againſt J. and J. in Miſericordia. Br. Voucher, pl. them ; quzre 
$4. cites 39 E. 3. 26. 3 


this Book be Law. Ibid. Br. Peremptory, pl. 24. cites S. C. 


2. If a Man vouc hes 2 jointly, and binds them by ſeveral Deeds, he has 
faild of his Voucher; per Cand. Br. Voucher, pl. 84. cites 39 E. 


. 26. | 


3. Leaſe was made for Life by the Heir of the Baron. The Widow % of Leaſe 
brought Dower, the Tenant vouch'd the Heir, and the Demandant reco- = if : 4, 4 
ver'd againſt the Tenant, and he over in Value againſt the Heir. Br. Reco- jp} 
very, pl. 3. cites 41 E. 3. 24. cover Again 

enant, 
and he over in Value; and ſo it ſeems clear, that Reverſion is good Cauſe to youch, and to recover in 
Value, Br. Ibid. 


In Formedon the Caſe was, That a Man ſeiſed of certain Land 
ate it for Life, the Remainder over in Tail. The Tenant for Life is im- 
pleaded, and vouc hes him in Remainder, to recover in Value. And it was 
awarded, that the Tenant ſhall be ouſted of the Lien by vouching him 
in Remainder ; for the Vouchee enter'd, and demanded the Lien, and 
the Tenant ſhew*d Leaſe to him for Term of Life, the Remainder to the 
Vouchee ; and the Jud t was, That the Tenant ſhall be ouſted of 
the Lien, and thar the ndant ſhall recover Seiſin of the Land, be- 
cauſe the Tenant bad pray d Aid of the ſame Donor before, and was ouſted, 
and this Voucher of him in Remainder is only in Lieu of Aid-Prayer; and 
the Demandant ſhall not be es alas tor one and the ſame — 

an 
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and the Caſe adjudged as above, that he has fail'd of his Lien, and there 
is no Mention there if any Rent be reſerved or not. And ſo ſee that 
the Tenure by Service, without Rent, ſuffices tg, recover in Value. Br 
Voucher, pl. 8. cites 14 H. 6. 25. 


s 4 2 2 2 1 r ** 
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(F. b) Voucher; Lier. / Do may be bound to the War. 
| ranty. [One of the Vouchees only.] 


Br. Voucher, 1. IF 2 are vouch'd, whereof the one ſhews that he was within Age 


1 1 at che Warranty made, yet the other alone may be bound to 
Morrice. Warranty ; for each binds himſelt to warrant the Whole, and the 
which Can- Voucher was good till this was ſhewn, 39 E. 3. 26. 
diſh agreed. | 
— Br. Warrantia Chartæ, pl. 14. cites S. C. Br. Garranties, pl. 98. cites S. C. Br. Reco. 
very, pl. 39. cites S. C. That it ſhall nor fall alone upon him of full Age, to make him to render in 
Value for the Whole; {but it is miſprint-d, and ſhould be as in Roll, and fo is the Year-Book.] 

Where a an of full Age and an Infant makes Warranty, yet both ſhall be vouch'd ; for it does na 
appear that the one is an Infant till it be pleaded ; but upon this being pleaded, and found, it ſeems tha 
the other ſhall warrant the Whole Br. Voucher, pl. 52. cites 48 E. 3. 12. Per Belk. & Finch, —B;. 
Baron & Feme, pl. 24. cites S. C. Br. Garranties, pl. 24. cites S. C. | 

2 


Br. Voucher, 2. Jf 2 are vouch'd, and they are bound to warranty becauſe of x 
pl. 84. cites Reyerlion, If the one diſclaims, pet the Voucher ſhall continue again 
Morrice, the other. 39 E. 3. 26. 

which Candiſh agreed. 


Br. Voucher, 3. Tf 2 are vouch'd, and when they come, a Deed is ſhew'd forth, by 

4 which it appears that he has Cauſe of Volicher againſt one only, yet hs 

Candi — (hall be bound to the Warranty; for otherwi ſhould lobe his 

Br: Warran- Warranty perpetually, if this ſhould be a Fatler of his Voucher. 39 

tia Carte, E. 3. 26. Adjudged. 

2 of cites 4. Where 7wo make Feoffment by Deed, by Dedi & Concefi, and the we 
; dies, the other ſhall warrant the Whole. Br. Garranties, pl. 98. cites 


39 E. 3. 26. 


(G. b) When he comes in, [what | he-ſhall phad after 
Entry into the Warranty. 


By WY: RE a Fee is demanded, and Vouchee enters fnta tif 

Warranty generally, yet he may ſay chat he is ro warrant 

only a Fee-Tail, or Eſtate for Lite. 43 E. 3. J. 44 E. 3. 39. For he 
enters to warrant ſuch Eſtate as the Tenant has. 

2. So where a Fee is demanded, and the Vouchee enters into the 

; ſimply, pet he may ſap chat the Tenant is but Tenant tor 

Lite, and that he warranted only the Eſtate for Lite. 40 Aff. 37. an 


judged. 
3. Jf a Manor be in Demand, and the Tenant vouches another, 
who enters generally into the Warranty, and after the Oemandant 


counts agatnfk him, he cannot ſap chat he did nor warrant all the * 
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e gor. but that the Marranty was with Exception of a Parcel; for by his 
it general Entry he is concluded to ſay fo. 17 E. 3. 62. b. 53. b. & 
T, 4. (So] Ia Manor be in Demand, and the Tenant vouches an- 
© other, comes and demands the Lien, and Tenant ſays, that his | I 
Anceſtor infeoff d him of the Manor except a certain Parcel, ſhewing * 
VP bat in certain, with Warranty, upon which the Vouchee enters into 
the warranty, he ſhall not be bound by this Entry to warrant this, 
which was excepted; tor his Entry was, by Intendment, according 


Lien, and ſo ſpectal. 17 E. 3. 62. a. b. 
” ru Formedon the Tenant vouch'd E. who enter'd into the Warran- 


ty, and vouch*'d D. and D. came, and pleaded that T. had recover d the 
Land againſt the Tertenant pending the Writ ; Judgment of the Writ. And 
per Finch, He ſhall have the Plea; bur Ouære it he ſhall have the Plea, © . 
if the Fudgment was before he enter d into the Warranty; tor then the 

ertenanc in the firſt Voucher might have pleaded it. Br. Voucher, pl. 
17. cites 41 E. 3. 10. 11. 


— 


—— 


(H. b) Judgment. At what Time it ſhall be given for SAT 
the Tenant or Demandant. In Writ of Dozver.] Rb 


1. IN Writ of Dower, if Tenant vouches, and V ouchee, upon ſhew- 
ing of the Deed ot Lier, denies it, the Oemandant ſhall recover 
immediately, 17 E. 3. 22. b, 

2. Jn Writ of Dower, if the Heir be vouch'd in the ſame County, 
and he counterpleads the Voucher, becauſe he is not vouch'd in Ward, 
the Demandant ſhall not have Judgment immediately, but ſhall ſtay 
till the Counterplea be tried, becauſe, before it be tried, it cannot be 
known whether the Judgment ſhall be agatnſt the Tenant or the Heir. 
17 E. 3. 47. b. 70. b. Adjudged. 

+ 3. Bur if the Heir be vouch'd in a foreign County, the Demandant 
ml have Judgment immediatelp agamſt the Tenant. 17 E. 3. 


4 Ra 

4. In Writ of Dower by Baron and Feme, if the Tenant vouches the 
Heir of a Stranger and not of the Baron (as it ſeems is intended) in 
Ward of the Tenant who is Demandant, the Demandants ſhall re- 
cover immediately againſt the Tenants, tho the Baron of the De- 
mandant be Party to the Jfſug. 22 E. 3. 3. 

5. In Dower the Tenant vonch'd the Heir in Ward of E. who came and 
ſaid that he had nothing in the Ward, and ſo to lſſue; and the Deman- 
dant recover'd immediately. Br. Counterple de garrantie, pl. 18. cites 
10 E. 3. 58. and Fitzh. Judgment, 209. 

6. Where an Infant is vouch'd who is in Ward of the King, the Feme 
ſhall recover Dower immediately. Br. Dower, pl. 20. cites 46 E. 3. 19. 


ma 


Per Mombray. | f | 8 

7. If in Dower the Tenant vauc hes, and the Vouc hee counterpleads the 2 re = * 
Warranty, the Feme ſhall recover immediately; quod non negatur. Br. ien. Br. 
Dower, pl. 21. cites 46 E. 3. 25. 133 7 Dower, pl. 
g 4 21. cites 46 
8.3. $$: i-» 


8. In Dower if the Tenant vouc hes the Heir &c. who appears, and they 8 p B. 
are at Counterplea of the Lien &c. or if the Vouchee after chat be is ſum- Dower, pl. 
mon d makes Hate, the Tenant ſhall have Execution immediately a- A cites 34 
gainſt the Vouchee, if he has Land in the ſame County. Br. Voucher, ne) 
Pl. 125. cites 34 H. 6. 1. SOR 


(I. v) Is 
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(I. b) In what Caſes judgment ſhall be given. 


t. IF a Yan be vouch'd in Ward, and at the Sequatur ſub ſito Peri 
culo is return'd dead, and the Guardian does not — per the 
ntant be 


Demandant ſhall not have Seiſin of the Land; for if the In 
dead then the Guardian is not now Guardian. 22 E. 3. 20. adjudged, 


But Quzre, 


(K. b) In what Caſes Judgment final ſhall be, and in 


what not. 


i. IF the Tenant vouch and it is counterpleaded, there he ſhall be 
L put to other Anſwer, and there ſhall not be final Judgment, 
42 E. 3. 17. b. 
Br. Peremp- 1 2. Ik the Demandant counterpleads the Voucher by the firſt Coun. 


tory, pl 11- rerplea of the Statute, upon which the Parties demur whether the 
ene. Counterplea be good, and it is adjourn'd to another Term, and then 


ſtanding that adjudged that the Counterplea is good the Demandant ſhall recover 
it is upon the Land, 21 E. 3. 11. | 


Demurrer, 
as appears P. 22 E. z. Br. Voucher, pl. 153. cites S. C. and P. but at the firſt Day the Tennt 


might have refuſed the Counte rplea and vouched de Novo. 


Br. Peremp- 4, So if the Demandant counterpleads the Voucher by the firſt 
rory, pl. 62 Counterplea of the Statute in Alliſe en Pais, upon which the [Parties 
" Comra demur, and it is adjourn'd before themſelves to another Place where 


that it is not it is adjudged a good Counterplea, the Demandant ſhall recover the 


cos Land. Contra 40 Aff; 2. adjudged by Admittance. 


journment, but he ſhall plead over in Bar ; Quod nota, 


4. But if the Tenant vouches and Demandant does not counterplead 


ir, but demurs upon his ſhewing Whether he ought to have the Voucher, 
there it ts YT for the Voucher is given in Lieu of an At 
ſwer there. 42 E. 3. 18. | 

5. If it be demurred upon a Voucher for not ſhewing of Cauſe of 
Voucher, and adjudged againſt Vouchor, he ſhall loſe the Land, and 
h ſhall not be put to other Anſwer, 11 H. 4. 20. b. 
* Br. Vouch- 6. Bur the Reporter ſays that hoc verum eſt, where it is adjournd 
to another Day, otherwiſe where it is the ſame Day. 11 I), 4. 20. 
CRAL” 4 
+ Fol. 770. 23. 11 0. 6. f 48. But it ſeems there is no Diverſity ; for it is 


Sa 18 the Statute; for it is Counterplea to the Common 


where it is the 
ſame Term, 


Br. Peremp- », Tf the Tenant vouches, and the Demandant counterpleads it 
NA pl 35: by the Statute, and Tenant rakes Iſſue with him, and it is fo — againſt 


Cites 


1 Proceſ the Demandanr, the Judgment ſhall be that the Voucher / ſhall ſtand 
hall be a- and it ſhall not be peremptory to the Demandant. * All. 6. ad 
warded 2 Judged, 


inſt 
5 Contra if it be found by Verdict againſt the Tenant it is Peremptory, and the Demandant all 
recover Seiſin of the Land. Note the Diverſity.— Br. Voucher, 102. cites 36 Aſſ. 6. 
* This ſhould be 36 Af. 6. / if 
8. 4 
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| Tenant cannot plead it without Return of the Sheriff, * 14 0. 6. 7. 
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Voucher. 

8. It the Cauſe of Doucl r be traverſed, and paſſes by Verdict a- 
-ainff the Vouchor, he ſhall loſe the Land. 11 Þ, 4. 20. b. 

” g. At the Common Law, if an Iſſue upon the Cauſe of the Lien be- 
tween the V,ouchee and the Tenant was found againſt the Vouchee, it 
was not Peremptorp, but the Judgment ſhould be only that the 
Voucher ſhould ſtand. 18 E. 3. 2 1 
10. An Iſſue upon a Lien ſhewn between the Tenant and Vouchee, fg If a Man 


ory. 9 + 6.1. Contra 18 E. 3. 40. b. — op Joy 
11. It is made peremptory, being found againtt the Vouchee, by the e Lien, 


129 


nd th 
Statute of W. 2. cap. 6. 18 E. 3. 40. b. N 
12. So a Demurrer in ſuch Cale between them is peremptory, 9 denying the 
| Lien, think- 
. 6. 1. ing that it 


ic inſufficient, demurs in Law upon the Lien, which is adjudg'd againſt him, this is peremptory, and the 


| Demandant ſha!l recover; quod nota. Br. Peremptory, pl. 77. cites 5 E. 3. and Fitrh. Voucher 249. 


go iv Formedon the Tenant vouch'd, and the Demandant  counterpleaded, and Keble demurr'd upon the 
Counterplea. Vaviſor [bid them] be well advis'd ; for if it be adjourn'd to another Term, and adjudg d 
avainſt the Tenant, it is peremptory ; for Voucher is in Lieu of Bar for the Tenant, Br. Peremptory, pl, 


42. cites 8 H. To 7. 
13. Tf the Tenant and Vouchee demur in Law upon the Lien, and it | 
is adjudg'd againſt rhe Vouchee, the Judgment ſhall be, that the 
Voucher ſhall ſtand, and that he ſhall enter into the Warranty, and 
not that the Oemandant ſhall recover the Land. 18 E. 3. 41. ad- 
judged. 39 E. a 26. b. adzudged. | 
14. Bur if it be adjudg'd againſt the 'Tenant that he has fail'd of his 
Vol Jer, the Oemandant ſhall recover Seilin of the Land. 239 K. 
26. b. | | 
: 15. Ik the Tenant vouches, and Proceſs continues àgainſt the Where z 


Voucher to the Sequatur ſub ſuo periculo, and ar the Day of Return the “ Tits are 
Writ is not return'd, pet if the Vouchee does nor appear, the Deman⸗ return a, and 


n dant ſhall have Sellin of the Land; (for the Vouchee might appear — Pare 
& without Return of the Yrit) | 


the Feuchee, 


14 0. 6. 7. b. the Deman- 


dant ſhall recover againſt the Tenant, and he ſhall have in Value againſt the Vouchee. Contra where 
any Writ is ſerv'd againſt bim, and he makes Default at the Sequatur. Br. Voucher, pl. 86. cites 14 H. 
6.7. 19. 20. 


16. So it ſhall be, tho* the Vouchee dies before the Return; for 


* Br. 1 
tur, pl. 3. 
Oubitatur. (But it leems it will be erroneous if Judgment be 
ven L for then Judgment ſhall be againſt a dead Perfon) 18 E, 
3. 38. b. , | 

17. In Præcipe quod reddat, if the Tenant vouches, and the Deman- But upon 
want counterpleads, and the Tenant refuſes it, this is peremptory, as it is Demwrrer 

Id there. Brooke makes a Quzre if he ſhall not be put ro anſwer over 144. View 
by the Statute of Weſt. 1. c. 39. Br. Peremptory, pl. 76. cites 13 E. 3. Voucher 


or Voucher, 


this is not 
peremptory ; for Error was thereot ſued. Br. Peremptory, pl. 76. cites 13 E. 3. and Fitzh. Voucher 


119 
; | 0 

18. Failer of the Voucher or Lien is peremptory upon the Vouchor; for he Er. Voucher, 
cannot revouch ; but it is not 7 in Warrantia Chartæ, but is di- a — 

ey, and ſhall abate the Writ. Br. Peremptory, pl. 24. cites 39 E. 
3. 26. 
19. In Præcipe quod reddat the Tenant vouch*'d A. who was return d 
dead _ the Writ of Summons, by which the Tenant vouch'd K. Sifter 
and Heir of the ſaid A. and the Demandant counterpleaded that no ſuch K. 
Her and Heir &c. and found that K. is Sifter, but not Heir; for A. is 
Ive, and the Return falſe. And the beſt Opinion was, that the Deman- 
t all recover Seiſin of the Land; for the Iſſue is found for him; 
for it is a good Counterplea ; for = Tenant who vouch'd A. cannor 
alter 


— 


130 Voucher. 


after vouch in another Line; Per Thorp quære. Br. Counterple de 
Voucher, pl. 56, cites 41 E. 3. 28. - 
Put if it be 20. In Formedon, if the Tenant vouches, and the Demandant counter. 
_— pleads, and the Tenant demurs _ it, he may after relinquiſh it, an 
againft him douc h over another in the ſame Term; and if the Demurrer be adjudy's 


Ad- 8 | 
— againſt him in the ſame Term, he may vouch another, Br. Peremptory, pl. 
in another 83. Cites 11 Hf. 6. 48. 
Term, this "T7 © ; 
is peremptory, and he ſhall loſe Seiſin of the Land; Per Martin, quod Curia t. And this ſeem 


to be by the Statute of Weſtminſter 1. c. 39. And fo ſee in what Term the Demurrer is peremptory, 
and in what not; & nota bene. Ibid. 


ut by] Ke- 21, If the Tenant vouches, and ſbeus Cauſe, which Cauſe is not ſuff. 
ble, it i no cent, and it is adjourn'd to another Term, this is peremptory for the Te. 


— — nant, Contrary in the ſame Term; but otherwiſe it is of Aid Prayer, WW 
than that the for this is the Act of the Court. Br. Peremptory, pl. 42. cites 8 H. 5. 
Tenant ſhall | 
be ouſted of his Voucher; for it is not as a Bar for the Tenant, but in Lieu of Action to bave the Vaucly, * 
[But] Brian ſaid No; for it is peremptory, and the Tenant after Adjournment and Judgment canny | 
vouch another; for it is ont of the Caſe of the Statute, which <wwills that he be put over to another Anſwer ; and 
this is in the ſame Term, but not after Adjournment ; and therefore after Adjournment this is peremptory, 


as a Trial is, and the Tenant ſhall loſe his Land Ibid. 


22. Where the Tenant vouc hes in Writ of Right, and recovers in Value, j 
his Judgment againft the Vouchee ſhall not be final; Per Fitz. and Shel. 
ley J. and per Firzh. every Recovery upon Departure in Deſpite of the t 
Court, is a Recovery by Default. Br. Recovery, pl. 1. cites 26 H, 
8. 8. \ 
6 
4 2 
n 
- * . ac 
(L.b) Recovery in Value. Againſt whom it ſhall be 
recover d. 

m 
x tc 
In Account, 1. I two are vouch'd as Heir, and the one has by Deſcent in Poſſeſ- B 

if tg of lion, and the other has nothing, the Oemandant ſhall recover all 
"he e Agatnſt him who has. 12 D. 6. b. b. * 


not come, or . 
if the one has nothing, the other ſhall render in Value for the whole for both. Br. Recovery, pl. 5s. 


cites 41 E. 3. 3. Per Finch.——Br. Garranties, pl. 77. cites 41 E. 3. 30. Br. Account, pl. 19 
Cites 41 E. 3. 3. and 9. Per Finch. 


- 2. Tf two Coparceners are vouch'd, ànd the one makes Default after 
Default, by which the Demandant has judgment agatnſf the Tenant 
for a Moiety, and the Tenant over aftathnſt who made Default, if 
the other Coparcener aſter loſes, and has nor Aſſets, the Tenant ſhall 
have in Value againſt her who firſt made Default; ſo that the firl 
Judgment ſhall charge her. 26 E. 3. 49. b. by Greene. 

3. In Dower the Tenant vouch'd F. who vouch*'d P. who demanded tht 
Lien, and S. ſhew'd os i of the Anceſtor of P. to him and his Feme in Fraik- 
marriage; and becauſe he had not pray'd Aid of his Feme, and then they 
—— two to have vouch'd P. therefore the Demandant recover'd againſt the 

Tenant, and the Tenant over in Value againſt S. and therefore P. a 
quit. Br. Recovery, pl. 50. cites 4 E. 2. and Fitzh. Voucher, 243. + 
S. P. Br. 2 4. In Præcipe quod reddat the Tenant vonch d A. who enter'd into the 
a £1 * Warranty, and vouch'd B. who enter'd and vouch*d C. which C. appear d 
E. 2. and and demanded what the ſaid B had to bind him to the Warranty, and 


Fitzh. Vou- B. ſbew'd Deed; and upon this the Court aroſe; and the next Day they 
cher, 2360. wel? 


between them. Br. Recovery, pl. 35. cites 48 E. 3. 5. 


Voucher. 1 1 


— 


were demanded, and B. made Default, by which the Demandant reco- 
ver'd againſt the Tenant, and the Tenant over in Value againſt A. and 
and A. over —_— B. and that C. all go quit, becauſe B. departed, and 
did not purſue his Warranty. Br. Recovery, pl. 61. cites 6 E. 2. It. 


Canc. | 


5. In Aſiſe againſt 2, the one took the Tenancy, and vouch*d the other, Br. Reco- 
who enter'd into the Warranty, and pleaded in Bar; and there it is „ 16. 
faid, that he who vouches ſhall recover in Value againſt him who is "© 
youch'd. Quod non negatur. Br. Voucher, pl. 98. cites 16 Aſſ. 19. 

6. In Dower, if the Tenant vouc hes the Heir in Ward of 8 the one Br. Extent, 


ſhall not render in Value for the W f ion'd Pl. A1. cites 
only e Whole, but it be apportion dg G 
the one 
5 3 : b came, and 
the other not, and Proceſs with Extent ifſued againſt the other; for each of them ſhall be contributory to 
— N in Value for bis Por tion. So in Statute- Merchant, contra it is of him who is vouch'd 
and ineo 2. 

In Dower the Tenant vouch'd the Heir in Ward of 3, and the Demandant ſaid, that the on 
nothing in Ward, and this is found for the Nemandant; in this Caſe the Demandant ſhall recover Sella 
— — 8 of the 3d. Br. Peremptory, pl. 75. cites 21 E. z. 53. and Fitzh. Tit. Voucher, 105, 

r Hi 


7. In Dower the Tenant vouchd the Heir of the Baron, who made De- Br. Recove- 
ault at the Scquatur ſub ſuo Periculo ſcut alias, by which it was award- . Pl. 20. 
ed that the Demandant ſhould recover againſt the Vouchee, it he has in _ og 
the ſame County ; and 1t nor, againſt the Tenant, and the 'Tenant over in Quvre Le- 
Value againſt the Vouchee. Quod nota, Judgment given againſt the Vouc hee, gem. 
where he never appear d, nor never was ſummon'd, nor any Proceſs ſued B- Voucher, 


againſt him, nor could be ſummon d, as it ſeems. Br. Sequatur, pl. 2. cites - 3 


2 H. 4. 8. i J ſays it was 

; clearly exa- 
min'd by the Court, that the Vouchee was Heir to the Baron, of whoſe Dowment ſhe d:zmanded ; but 
adds Quere. Br. Dower, pl. 28. cites S. C. 


8. If two are vouch'd, and enter. into the Warranty, and after the one 
makes Default, and after appears, the Petit Cape ſhall iſſue of che Whole; 
tor each has warranted the Whole; per Brown, but Coteſmore contra. 

Br. Recovery, pl. 48. cites 12 H. 6. 6, | 

9. But Coteſmore agreed, that where. the Baſtard and Mulier are 
wuch'd, that the Baſtard hall render for the Whole. Br. Recovery, pl. 
48. cites 12 H. 6. 6. | 

10. In Formedon the Caſe was, that a Man ſeiſed of certain Land, Br. Garran- 
leaſed it for Life, the Remainder over in Tail, The Tenant for Life is im- dies, r 9. 
pleaded, and vollc hes him in Remainder to recover in Value. And per 
Cand. it a Man grants the Rever/ion of his Tenant for Life, and the Tenant 
attornes, and is impleaded, he may vouch him in Rever/zon, and recover in 
Value; which Juyn Ch. J. denied, unleſs he has Hedi in the Leaſe, or 
Warranty in the Deed of Leaſe. But atter, by all the Juſtices, Tenant 
for Life may vouch him in Rever/zon, and recover in Value. Br. Voucher, 
pl. 87. cites 14 H. 6. 25. 

11. Tenant by the Curteſy may vouch the Heir, but he ſhall not recover Br. Garran- 
in Value; for it is only in Lieu of an Aid-Prajer ; per Strange. Br. ties, 809 
Voucher, pl. 8. cites 14 H. 6. 25. ee dah 

12. eme made Warranty, and after takes Baron, and the Tenant is im- But if the 
leaded, and wvouches the Baron and Feme, who loſe ; there the Tenant 2 a 

1 recover in Value of the Land of the Feme, it the Baron be not intitled , Lie, 4d 


to be Tenant by the Curteſy. Br. Recovery, pl. 62. cites 11 H. J. 19. grants ther 
and <vit 


Warranty, by which ſhe is vouch'd, and loſes, the Tenant who recovers in Value ſhall not have Exc- 
cution againſt the Tenant for Life. Ibid, | 


13. Where 


132 


Voucher. 


Br. Voucher, 
pl. 165. cites 
S. C. 


Br. Aid de 


13. Where re are vouch'd as Heirs to 2 ſeveral Perſons, who made the 
Warranty, the Recovery in Value ſhall be againſt both in common, and 
againſt both ſeverally ; but he /ha/l not have in Value of the Whole againſt 
each. Quod nota. Br. Recovery, pl. 63. cites 16 H. J. 12. | | 

14. It 2 Jointenants make a Feottment in Fee, with an expreſs War. 
ranty for them and their Heirs, to the Feoffee and his Heirs, and the one of 
them dies, the Survivor ſhall not be vouch'd alone, but the Heir alſo 
of the other, and the Recompence in Value ſhall be equally upon them; 
but if the one of them have nothing, the other ſhall anſwer the Whole; 
for it is a Maxim in Law, Quando de una & eadem re duo onerabiles 
exiſtunt, unus pro inſufficientia alterius de integro onerabitur. 2 Inſt. 
276. | 
. 15. If a Man have divers Warranties for the ſame Lands, he may haye 
ſeveral Writs of Warranty of Charters, and Judgment upon them ; and 
ſo is Fitz. N. Br. 135. I. and that may give him double Remedy, or not, as 
the Caſe may be; tor if he be after ſued for that Land in an Action, 
wherein he may vouch but one, then he can never take Advantage againſt 
the other. Per Hobart Ch. J. Hob. 29. in Caſe of Roll v. Osborn. 

16. But if he be ſued in an Action wherein he cannot vouch, but may re. 


quire Plea, and he doth require Plea of them both, and they both adviſ © 


one Plea, and he pleads that, and loſes, he ſhall have ſeveral Recompence 
againſt either; but if they adviſe ſeveral Pleas, he can have no Recom- 
pence but againſt him whoſe Plea he follow'd. Hob. 29. in Caſe of Roll 
v. Osborn. 

17. But it the Land be not recover'd againſt him by Action, but by 
Entry upon an Kigne Title, then he may ſue ſeveral Executions upon the 
ſeveral Judgments in the Writ of Warrantia Chartæ, againſt either of 
them, for full Recompence ; and ſo he ſhall have double Value for his Liſs, 
for either of them warranted the W hole, and neither of them hath Co- 
lour to pray Aid, or make Uſe of the Recompence that the other hath 
yielded tor his own Eaſe. Hob. 29. in Caſe ot Roll v. Osborn. 

18. It Lands deſcend to an Heir who dies __ an actual Entry, and ſo 
they deſcend to another Heir, thoſe Lands ſhall not be recover d in Va- 
lue by a Warranty made of ot her Lands by the firſt Heir, becauſe he had 
only a Sei/in in Law, as it is expreſsly proved. Arg. cites C. L. 239. 
(a b.] But this Caſe was denied to be Law per Holt Ch. J. Carth. 128. 

aſch. 2 W. & M. in B. R. in Caſe of Kellow v. Rowden. 


2 . 
1 * 2 — — 


(L. b. 2) Recovery in Value, againſt whom. The Kim, 
and How. 


1. Man who prays Aid of the King in Lieu of Voucher, ſhall not re- 
A cover in Value unleſs he ſbews Deed thereof. Br. Recovery, pl. 
12. Cites 24 E. 3. 39. 
2. If the King grants Land to me and my Heirs, and that if I am evitted, 


Roy, pl. 62. or my Heirs, by Tithe, that he 2 make in Value of other Lands, 


cites S8. C. 


ties, pl. 2. 


Cites 9 H. 6. 


Per Wich and Finch, this is no Warranty ; but that the King ſhall make 
in Value if &c. which ſounds in Covenant, if it was between common 
Perſons and not in Warranty of Voucher, and therefore no Cauſe to 
have Aid of the King in Lieu of Voucher ; and yet the Aid was granted 
of the King; and ſo ir ſeems there to be good Cauſe to have in Value 
againſt the King. Br. Recovery, pl. 32. cites 39 E. 3. 12. 


Br. Garran- 3. Where a Man prays MEE the King by Warranty or Clauſe of Recom- 


e thall not recover in Value by Petition, 


penſation in Lieu of Voucher, 
i 


— — 
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if his Cauſe be not enter d; quod nota. And ſee alſo that he ſhall have 4 — Br. 


* ; ö Aid del Ro 
Petition to recover in Value. Br. Voucher, pl. 6. cites 9 H. S 7 f 
S. C. Br. Recovery, pl. 2. cites S. C. 


4. In Quare Impedir ic was doubted if Words of Warranty be ſufficient 
to recover in Value againſt the King without theſe Words (in Recompenſa- 
tion.) Per Babbington quære; tor it ſeems that they are. And per Martin, 
2 with Warranty is good enough. Br. Garranties, pl. 3. cites 

H. 6. 56. | 
l 5. Ld. Coke ſays, that by the Branch in the Statute de Bigamis 4 E. 1. 
cap. 1. which enacts that where a Feoffment with a Charter thereupon, he- 
ing made by the King, hath ſo much in it, that another Perſon, by the like 
Feoffment and like Deed, ſhould be bound to Warranty, the Fuſtices ſhall not 
proceed without the King's Command ; 1t the King gives Lands with Clauſe 
of an Expreſs Warranty, yet the Patentee &c. ſhall not have or recover 
in Value againſt the King, withour Special Words that the King ſhall 
ield Lands in Value upon Eviction &c. And nevertheleſs in that Cafe 
he ſhall have Aid of the King by the general Purview of this Law ; for 
it is tor the Honour of the King that he aid the Patentee with any Re- 
cords or Evidence that he hath for Maintenance of the Eſtate which he 
hath granted and warranted to him; but if the King exchange Lands 
| with another, by this Warranty in Law, the King is bound toW arranty, 

and to . to Value; and ſo it was adjudged Hill. 6 E. 1. in C. B. 
rot. 2. William Brewſe's Caſe, Wallia. 2 Inſt. 268, 269. 


, (L. b. 3.) Recovery in Value. In what Caſes it ſhall 
0 be. Aud How, and by what Perſons; In Reſpect of 


- Eſtate. 
d 
g. 
8. 1. HE Demandant in Quad ei deforceat ſhall recover in Value; 
quod nora bene. Br. Recovery, pl. 41. cites 9 E. 3.22. X E 
2. Rever/ion and Rent reſerved upon a Leaſe for Life is ſufficient Cauſe ro 
* recover in Value. Br. Recovery, pl. 26. cites 22 Aff. 52. 


3. A. enfeoffs B. with Warranty, and B. recovers in a Warrantia Chartæ 
on a general Count of the Land, and afterwards a Rent is recovered againſ# 
kim, and he brings a Scire facias on the general Fudgment in the War- 
4 lantia Chartæ, to have the Value of the Rem ; and per Thirn, he ſhall 
not have in Value, ſeeing he never demanded n Rent; but 
Finchd. and it ſeems the better Opinion were contra. F. N. B. 135. (E) 
in = new Notes there (b) cites 31 E. 3. Garranty de Charters 20. and 
30 E. 2. 20. : 
4 In Dower the Tenanr vouch'd B. by his own Deed, who came into 
Court and anſwer' d, and ſaid that he had nothing to render in Value but 
Jointly with his Feme in Tail, by which the Demandant recover'd her 
Dower ; but the Tenant could not have in Value, becauſe the Feme ſhall not ou 
te ouſted of her Franktenement by any Plea to which ſhe is not Party or Pri- 
Y. Br. Recovery, pl. 4. cites 41 E. 3. 24. x 
5. In Precipe quod reddat the Tenant vouch'd, and Proceſs continued Br. Voucher, 
to the Sequatur, which was return d Tarde, and the Vouchee did not come; pl 123 cires 
by which it was awarded that the Demandanr recover againſt the Te- 10 G — 1 
nant, and the Tenant in Miſericordia. Br. Recovery, pl. 34. cites 42 1 that 


3. 13, , the Tenant 

w : i | has loſt his 
arranty, inaſmuch as the Proceſs never was returned againſt the Vouchee, nor he never was Party 
Mm | by 


— 


— _- 


by Appearance nor otherwile, and therefore udgment over in Value cannor be given. Ho it is 
the Proceſs continues till rhe Sequatur, and all is return'd Nibil. Br. Recovery, pl. 56. cites Vet. N 
B. Brief de Capias ad Valentiam.—S. P. Br. Recovery, pl. 40. cites 13 E. 3. Fitzh. Judgment, 179, | 


6. It was agreed that Warranty implies in it ſelf Recovery in Value, and 

that he who acknowledges Acquittance ought to acquit the Party in F 8 

and this without Words that he ſhall render in Value or acquit. Br. 

Garrantie, pl. 17. cites 46. E. 3. 28. = 

P J. It a Man wovches two, and the Demandant counterpleads, and it i; "M 
found that the one was ſeiſed, and the cther had nothing, the Tenant ſhall {WW © 

loſe the Moiety ot the Land; Per Kirton. Bur Belk. contra, and that © 

the other Warrants the whole, and the Demandant ſhall recover nothing . 

by it; for he had no more Delay by the vouching of the two, than he 

ſhould tp had it he had vouch'd the one only. Er. Counterple de 


— 
—— 


g Voucher, pl. 19. cites 48 E. 3. 28. | | 7 
But it Te- 8. Tendut for Life * may vouch him in Rever/jon and recover in Value, : 


nant for Life | 1 AAP 58, Nx : 
. for he holds ot him in Reverhon, Br. Recovery, pl. 14. cites 14 H, 


in Remain- 6. 25. 5 

der, he mall ; 
not recover in Value ; for he does not hold of him, and therefore it is rot Reaſon that he ſhall render Ds 
in Value to him of whom he had nothing before; which fee there, & nota bene; It ſeems that tho 
Vouchers are in Lieu of Aid Prayer, Ibid. Br Voucher, pl $:. cites S. C. 

S. P. Per Cand. which Juyn Ch | denied, unlets he has Jedi in the Leaſe, or Warranty in the | 
Deed of Leaſe, Br. Voucher, pl 87. cites S8. C. He cannot vouch and recover in Value, unlef hi (] 
Leaſe be by Dedi & Corceſſi, or Rent relerved. Br. Recovery, pl. 18. cites 6 H. 7. 2. Per Huſſey ard 
Fincux. 


Br Voucher, 9. If Tenant by the Curteſey vouches, he ſhall not recover in Value; 


ene tor he dces not bold of the Heir. Br. Recovery, pl. 14. cites 14 H, 
S. P. Per 6. 25 

Frowike, : | 

Brooke fays Quzre if this is not to be underſtood in Quod ci deforceat, it ſeems that it is." Br. Voucher, 


pl. 162. cites 10 H. 7. 10. 


Ir * 10. A Man may recover in Value where the Proceſs is ſerv'd, and the 
greece, tat Vouchee makes Default. Br. Recovery, pl. 40. cites 3 H. J. 13. 


the Tenant 
ſhall not have Judgment over in Value againſt the Vouchee, unleſs ſome of the Writs are ſers/d, Br. 
F Sequarur, pl. 3. cires 14 H 6. 7. & 20. — And Br. Recovery, pl. 56. ſays it ſeems that where the 
N " Vouchee never is return d, ſummon'd, nor appears, that the Tenant ſhall not recover in Value againſt hin, 
Contra upon Summons return'd ſery'd, and the Grand Cape alſo. 


f 11. As where the Grand Cape ad Valentiam is return'd ſerv'd, and the 
If in Præ- Vouc hee does uct come, the Demandant ſhall recover againſt the Tenant, 


pe quod 3 
derart and the Tenant over in Value. Br. Recovery, pl. 56. cices Vet. N. B. 


the Grand Brief de Capias ad Valentiam. 
Cave ad Va- 
lentiam, the Vouchee make Default, and the Tenant is eſſien'd, this ſhall be adjudg'd but not ad- 
journ'd, and this to give Day, to the Intent that the Demandant ſhall have Judgment againſt the Te- 
nant, and he over in Value; quod nota Per Cur. Br. Recovery, pl. go. cites 3 H. 7. 13.9 U 
the Sequatur be return'd ſummon'd. Br. Recovery, pl. 40. cites 13 E. 3. Fitzh. Judgment 170. 
If the Tenant vouches, and the YFouuchee makes Default after Default, by which the Tenant loſes by De- 
2 fault of the Vouchee before Appearance, there Quod ei deforceart lies well; for there he has no Recon- 
pence. Br. Voucher, pl. 155. Cites F. N. B. 156--——But if the Tenant vouches, and the Jauche 
appears, and after makes Default, the Tenant ſpall not have uod et deforceat there; for the Demandas! 
hall recover againſt the Tenant, and he over againſt the Vouchee, upon Appearance of the Voucher; 
quod nora, Br. Voucher, pl. 155. cites F. N B. 156. Brooke ſays, And ſo it ſeems that the Te- 
nant ſhall not have Judgment to recover againſt the Vouchee, where he does nor appear. Quere in- 
de; for contrary Fitzh. Voucher 267. Tempore E. 1. for there it is {aid that he ſhall recover in Val: 
pon Default of the Vaucbee, if the Proceſs be return d ſery'd. Ibid. | 


— Br. Voucher, 12. In Formedon the Tenant vouch*d, and the Sheriff return d him ſun: 
ok. 40 cites mon d, and he made Dork, by which Grand Cape iſſued, and another 
new Sheriff return d the Vouchee Nihil. And Huffey Ch. J. held, tha 


the Demandant thall recover againſt the Tenant, and the Tenant oe! 
| = 10 


* 


— _—_ 
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in Value upon the Default, becauſe there was ſeveral Proceſſes. Br. Re- 
covery, pl. WI cites 4 H. 7. 18. at the End. 

13. In Replevin the Defendant avow'd for Rent in Tail, and the Plain- S P. Br. 
tiff ſaid that after the Gift ſuch a one his Anceſtor whoſe Heir &c. was ſeisd Recovery | 
of the Land out of which &c. diſchurg d of the Rent, and infeaff N. with in Value, pl. 
Warranty in Fee, Que Eſtate he has ; and demanded Judgment, and fo 5 1 27 


would rebut of the Rent in Avowry, by Feoftment with Warranty of gr Vie, af 


F the Land diſcharg'd &c. And per Kingſmill J. where the Laud is diſ- 48. cites 


charg'd tempore Feoff amenti, it the Tenant be impleaded thereof, he {hall re- S. C. 

cover in H arg for the Charge recover'd againſt him. Br. Voucher, pl. 88. 

cites 21 H. 7. 9. 

14. If Land be charg d for the Time by Unity of Poſſeſion by Releaſe &c. S P. Br. 

for the Time, ho it be uct diſcharg'd in Right for ever by Extinguiſh- Recovery in 

ment of the Tail, the Warranty is good, and the 'Tenant ſhall recover in Value, pl rs. 

Value for the Charge recover'd againſt him; Per Kingſmill J. and me" 570k 

Frowike Ch. J. Br. Voucher, pl. 88. cites 21 H. 7. 9. | Br. Bar, pl. 
48. cites 8 C- 


— 


(L. b. 4) Recovery in Value. Mat thing ſhall be re- 
cover d in Value. And of what Seiſin. 


U. Arranty and Aſſets deſcended to the Heir, and he alien d by Co- 
vin, and after the Feoffee of his Father is impleaded, he ſhall 

vouch the Heir, and have an Execution againſt the Heir of his own Land 
ot his Purchaſe by the Covin, but nor the firſt Land which he alien'd ; 
quod nota, Br. Recovery, pl. 53. cites 31 E. 1. and Firzh, Voucher 
zol. 

2. Where the Father makes Warranty, and dies, and the Grandfather 
ties ſeiſed of other Lands in Fee, to whom the Son is Heir immediate, this Br A's, 
Atlets hall not make the Son to render in Value by the Deed of the Fa- Mee _ 
wer; for the Father was never ſeiſed, and the Reverſion deſcended from s. P Tho- 
the Grandtather to the Father, who died before the Tenant tor Lite, the Son con- 
and after the Tenant for Lite died; this Aſſets thall not charge the Son ens by the 


to tender in Value; for the Father was never ſeiſed of the Land. Br. — Fong 
Recovery, pl. 13. Cites “ 24 E. 3. 47. pl. 143. cites 


S. C. and 
Firzh. 8 in Value 14. So if the Father had the Reverſion, and was never ſeiſed in Poſſeſſion, 
and dies, this ſhall not be extended againſt the Son. Ibid. —So Execution ſhall Be made of the Rent 
wich the Vouchee has by Reverſion in Tail, and yet the Reverſion itſelf cannot be put in Execution, and 
there, when the YVouchee dies, the Executor is diſcharg'd for ever, and the Heir in Tail ſhall avoid it. 
Ibid cites 17 E. 3. 11. 12. | 
* Lat. 66. in Calc of Saul v. Clark, cites 24 E. 4. 47. S. P. accordingly. 


3. Contra where the Father was ſeis'd, and leas'd for Life and died, and 
the Tenant for Life dies, the Heir ſhall be bound by the Warranty of his 
Father, and by this Aſſets; Per Thorp and Wilby J. Br. Recovery, 
pl. 13. cites 24 E. 3. 47. | | 

4 In Formedon it was agreed, that where the Tenant pleads War- g, where 
rant, and has no Proof of Aﬀera, by which the Demandant recovers, Reverſion is 
and after Aſets deſcend, the Tenant ſhall have Scire facias, and recover 4:/cended to 
in Value. Br. Scire facias, pl. 74. cites 11 H. 4. 21. 1 


dant, and he 
recovers 

her Lands by Formedon, and after the Reverſon falls, he ſhall have Scire facias to recover in Value. 
And Brooke ſays, See the Difference of this Scire facias, and the Writ of Debt againſt Executors. 4 H. 
6.4. And per Hank. Such Scire facias ſhall lie upon Voucher, where the Heir has net Aſſets at the 


Time 


* 


* 0 8 * | 
\ Voucher. 


* * 4 
— 
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Time Sc. but Aſſets deſcend to him after, as upon Bar pleaded above. Br. Scire facias, pl. 74. cites 11 
H. 4. 21. 


td 5. If a Man be impleaded in Aſſſe &c. and he brings a Writ of War. 
Ibid. in the rantia Chartæ, and counts that he is impleaded by Aſtſe &c. and that ht 


new Notes 


(a) ſays, See has of &c. if the Plaintiff recovers his 7 he ſhall recover 
accordant 4 his Damages, and alſo to have the Value of the Land loſt. F. N. B 
E. 3. Gar- 135. (H) | 

ranty &c. 

29 E z. Ibid. 30. & Ant. 124: K. Bro. Garranty 31. 16 E. 3. pl. 20. 4 E. 2. pl. 29.——And the 
Note in Marg. cites 4 E. 2. Gar. Charters 29. That, it is but a perſonal Action in the Nature of a Co. 
venant; therefore he ſhall recover Damages, and cites 2 H. 6. 31. where it is holden, that in this Caſe he 
ſhall recover Damages only. Bur ſays it ſeems by Br. Warr. Chart. 31. that if he hath no Land to be 
recoyer'd in Value, that he ſhall not recover Damages tantum, nor more than in Voucher. 


Dal. 48. pl. 6. A Warranty was only againſt himſelf and his Heirs. It was held 
— See, clearly per Cur. that a Warranty of Charters does not lie, unleſs there 
Walſhe ac. are the Words Dedi & Conceſſi in the Deed. Dy. 221. a. pl. 17. Paſch. g 
cordingly ; Eliz. Anon. 

for if he be 


impleaded by a Stranger, he ſhall never vouch by this Warranty, and te Nature of ſuch Warranty is 
only to rebut againſt him and his Heirs, and not to have Recompence in Value. 


7. An Advowſon may be yielded in Value on a Voucher; Per Cur. i 


Hob. 304. Mich. 16 Jac. in Caſe of London v. the Chapter of the Col- 
legiate Church of Southwell. 


I. b) Y hat Thing ſhall be in Value. By Reaſon of 


others. 


1. IF Water runs thro' Land deliver'd in Value, this pafſes in Ext 
cution with the Land. 2 h. 4. 8.b, * 


* 


— 


(REN b) J/ hat Thing ſhall be in Value for Collateral 
— Reſpeci. 


1. I F Recovery in Value be againſt one that has alien'd his Land by 
Fraud to ouſt him of it, and rakes the Profits, yet it ſhall not be 
=: in Value, becauſe the Franktenement is in another Ban, 4 

+ 3.33. 

A, In Wrir of Covenant upon a W by the Father of the 
Tenanr, by which the Land call'd D. is bound, and now he ſues to 
have it in Value for the Land recover'd cc. if the Tenant pleads 
Riens per Diſcent, becauſe his Father infeoff d him of the Land, and 

„ _ confeſſes himſelf to be Heir, the Plaintiff ſays inaſmuch as he con 
feſſes himſelf to be Heir and Tenant, he demands Judgment if by 
the ſaid Feoffment made by Fraud, he ought to be barr'd ; and upon 
this adjudg'd for the Demandant. In Time of E. 1. 65. it ſeems 
it was but an Execution upon a Recovery in a Warrantia Charte. 


3. Ji 


A PE hed 


— 3 My 


| — 


«=> 


Ur, | 


1. 


b Voucher. 137 
z. Tf a Man gives Land in Fee with Warranty, and binds certain 5 


i ſpecially to warranty per the Perſon of the Oonor is only bound 
by it, and not the Land, unleſs that which he had at the Time of the 


Voucher, 31 E. 1. Voucher 292. Co, Litt, 102. b. 


__— 


O. b) What Thing, in reſpect of the Place where it is, 
ſhall be recover'd 10 Value. 


1. IF the Vouchee has not Aſſets in the County where he is ſummon'd, 

1 he ſhall render other Land in Value. Contra 29 E. 3. 4. 

2. In Præcipe quod reddat, if the Tenant vouc hes A. and prays that Br. Recove- 
the Vouchee be ſummon'd in the County of B. only, it the Demandant reco- ry, pl. 60. 
vers againſt the Tenant, and the Tenant over in Value, there his Land Noe [tin. 
in the County Ki S. may be put in Execution. Br. Recovery, pl. 51. cites — 2 
4E. 2. and itzh. Voucher, 248. | * 


(P. b) at Eſtate ſhall be recover'd in Value. 


i. IF a Warranty be made to the Tenant for Life, to him and his Br. Recove- 
Heirs, yet he ſhall recover in Value, upon this Warranty, an ry, pl. 9. 
Eftare only tor Lite; for the Warranty does not enlarge the Eſtate, <i**s.5: C. 


and the Recovery ought ts be according to the Eſtate, 38 E. od 82? 


3.14. - negatur.— 
Br. Garranties, pl. 26. cites S. C. 


2. So if a Warranty be made to Tenant for Life, ro him and his 
Heirs for his Life, he ſhall recover in Value an Eſtate only for his 
Life, and not in Fee. 38 E. 3. 14. ; | 
3. Bur if a Man be ſeiſed in Fee, and a Warranty is made to him Br. Recove- 
and his Heirs for his Lite, he ſhall recover in Value upon this Yar- To Pg. 
ranty an Eſtate in Fee; for he has warranted his Eſtate during his 5. Ce 


Lite, 38 E. 3. I4. a : tics, pl. 26. 
cites S. C. Co. Litt. 387. a. S. P. 


4. If Tenant in Tail be vouch'd tg warranty upon his own Warran- 
ty in Fee, and a Recovery is had againſt him, if he has no other 
Land, this Land in Tail thall be recover'd in Value againſt himſelf; 
(Out it hall not bind the Jſſue, as it ſeems.) 40 All. 37. by Fitz⸗ 


5. The Law will be the ſame, tho' the Reverſion expectant upon 
the Tail be in che King. 40 All. 37. by Fitz-John. | 
6. Where 7enant for Life is impleaded, and he vwouches his Leſſor, and 
loſes, and the Tenant recovers in Value, he ſhall not recover but an 
{tare for Term of Life, as he loſt ; and the Reverſion of the Land, re- 
ner in Value, remains in the Leſſor. Br. Recovery, pl. 55. cites 
19 E. z. | 
7. If a Man leaſes for Life, and after grants the Rever/ion to a Stranger, 
and the Tenant arterns, and after the 2 is impleaded, and vouches 
Nn the 


| 
5 
| 
/ 
|; 
| 
i 
| 


Voucher. 


the Grantee of the Reverſion, who enters and loſes, and the Tenant re. 
covers over in Value, the Reverſion of the Land recover'd in Value ſhall 
revert to the Grantee of the Reverſion likewiſe. Quod nota. Br. Re. 
covery, pl. 55. cites 19 E. 3. TI 
Br. Voucher, 8. Ita Man ſeaſes for Life, and a Stranger 2 to the Tenant for Life, 
85 cites and obliges himſelf and his Heirs to warrant the Land, and after he why 


2 A. 
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S C cited releaſes prrehaſes the Rever/ron, and the Tenant is impleaded, and vouches 

by Hobart him who releaſes, and he enters into the Warranty of his own free Will, 

Ch. J. Hob. the 'Tenant ſhall nor recover in Value but tor Term of Life, if the Deeg 

en oa be not enter'd, and it be enter d, he ſhall recover Fec-/imple ; per Finchd, 

Owborn,  Quod non negatur. And this ſeems to be underſtood, where he and his 
Heirs warrant to the Tenant and his Heits. Br. Recovery, pl. 8. cites 39 
E. 3. 9. 

9. If a Man recovers againſt him in Remainder by Writ of Warranty 
of Charters, and he in Remainder dies, and after the Tenant for Lite 
dies, the Recoveror ſhall have Execution of this Land in Remainder, 
Br. Prerogative, pl. 25. cites 15 H. 4. 11. 


V 


(Q. b) At what Time he ſhall recover in Value. 


I. 1 F Tenant by the Curteſy ſurrenders 22 Heir in Reverſion, 

and atter the Heir vouches, he ſhall recover in Value during 
the Lite of Tenant by the Curteſy. 1 I, 6. 2. ts 

Ilg ſeems it 2. If the Parol demurs by Age of the Vouchee in Cui in Vita, by which 

IN the Demandant recogers immediately by the Statute, and the Demandart 

Terant at dies, the Tenant at full Age, the Tenant ſball have Re-ſummons to 

full Age of have Recovery in Value againſt the Vouchee. Br. Recovery, pl. 46. 


the Vouchee cites 3 E. 2. and Fitzh. Voucher, 210. 
Mall &.] 


Where an 3. In Writ of Dower the Tenant vouch'd an Infant in Ward of the King, 
Infant is and therefore alter Procedendo the Demandant recover'd againſt the Te- 
veuch'd in nant, and the Tenant over in Value, and Ceſſet Executio till the Infant has 
— ſued Livery. Br. Recovery, pl. 42. cites 5 E. 3. 4. and Fitzh. Vou- 
King, the Cher, 180. 


F ſhall 
— * immediately ; per Mombray. Br. Voucher, pl. 34. cites 46 E. 3. 19-———Br. Dower, pl. 20 
cites 8. C._—S. P. Br. Recovery, pl. 37. cites 30 E. 3. 35. 


Br. Voucher, 4. Voucher to ſave the Tail is for the Advantage of the Tſſue in Tail, and 
pl. 54. cites t of the Tenant who vouches ; tor he ſhall have judgment to recover in 
S. C. Value immediately, bur Ceſſet executio during his Life; for his Iſſue 
ſhall have Execution, and not he who vouch'd. Br. Counterple de 
Voucher, pl. 22. cites 38 E. 3. 4. | 
Br. Voucher, 5. The Tenant vouch'd, and aſter h 9 Lien made pending the Voucher; 
1 = cltes and therefore the Demandant pray d Seiſin of the Land. Morrice ſaid, thisis 
; tor the Vouchee to take Advantage of for extorting the Voucher and not 
tor the Demandant &c. Bur Knivet contra, and that for this Cauſe he 
may pray Seiſin of the Land; but after the Vouchee enter'd into the 
Warranty, and vouch'd over; therefore quære. Br. Counterple de 
Voucher, pl. 23. cites 38 E. 3. 14. 
Eut per 6. If Baron diſcontinues the Right of his Feme, and retakes to him ai! 
Belk. the his Feme, and they are impleaded, and the Baron makes Default, and the 


Feme ſhall , | ö a the 
nome ep Feme is received, the may vouch and have the firſt Warranty; 3 
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Feme is remitted. Br. Recovery, pl. 5. cites 44 E. 3. 17. Per Thorp for in Value 


y. during the 
N : Life of the 
Baron; quod non negatur by any. But it ſeems that ſhe ſhall have Judgment in Value, but Ceſabit 


| Executio during the Life of the Baron. Ibid. 


J. If the Tenant in Dower leaſes her Eſtate to the Heir rendring Rent for 
her Life, and the Heir is impleaded, he may vouch as Heir, and deraign 
the firſt Warranty as Heir in the Lite of the Tenant in Dower ; but he 
ſhall not have in Value during the Life of the Tenant in Dower. Per 
Mombray, quod non negatur, Br. Recovery, pl. 6. cites 45 E. 3. 13. 

But ſee 1 H. 5. which is contra, as it is faid, and that he hall have in 
Value immediately. Ibid, 

8. In Dower an Infant was vouch'd in Ward of the King, who came gr. Dower, 
and pleaded in Abatement of the Voucher, becauſe the King leaſed the Ward pl. 20. cites 
to M. before the Voucher, ſo he ought to have been vouch'd in Ward of S. C. 
the Leitee, and therefore ill; and where the Tenant Vouches an Infant 
as above, the Demandant ſhall recover, and the Tenant over in Value a- 
gainſt the Infant, but he ſhall not have in Value 74// the full Age; quod 
non negatur. Br. Voucher, pl. 34. cites 46 E. 3. 19. 

9. In Dower if the Vouc hee counterpleads the Lien, the Demandant ſhall So in Dower 


. - - if the Te- 
recover immediately. Br. Voucher, pl. 35. cites 46 E. 3. 25. 53 
and the Demandant c leads the Lien, the Demandant ſhall recover immediately againſt the Te- 


nant, and the Tenant ſhall attend to his Recovery in Value till the Connterplea be tried. Br. Recovery, 
pl. 37. cites 50 E. 3. 25. 


10. In Dower the Tenant vouc hd &c. and Fudgment was given againſt Br. Sequa- 
the Tenant at the Default upon the Sequatur ficut alias to recover in Va- bur, 15 8 
lue againſt the Vouchee. Br. Recovery, pl. 25. cites 2 H. 4. 7. n 

11. A Man /eaſed Land for Term of Life, and the Leſſor granted the Re- Br. Recove- 
verſjon to another with Warranty, and the Texant attorn'd, and after the I. Pl. 24 
Tenant ſurrenders to him in Rever/ion, and after he in Reverſjon is im- par mo 
pleaded in the Life of Tenant for Life, and vouch'd the Grantor to Warranty, But Las. 
and he enter'd into the Warranty, and could not bar the Demandant, by dington con- 
which he recover'd againſt the Tenant, and the Tenant over in Value raf 
z2aintt his Grantor whom he vouch'd ; but the Execution in Value Nan lea for 


ceaſed during the Life of the Tenant for Life who ſurrender d. Br. Voucher, —_— 
pl. 127. cites 5 H. 5. 9. Per June and Norton. Reverſion to 


12. But if J am impleaded, and being Tenant for Life make Default af 2 in 
ter Default, and he in Reverſion is received and vouches, by which Judg- —— 
ment in Value is given, there he in Reverſion who recovers ſhall not and he 
have Execution in Value during the Lite of Tenant for Life; Per Lud. vouches the 
But Contrary by him after Surrender ; 2 in the one Caſe he who recover d 2 1 2 he 
in Value was in Poſſeſſion, and in the other Caſe not, and therefore there, have Exccu. 


by him, he ſhall have Execution in Value immediately in the firſt Caſe, tion in Va- 


Contrary in the ſecond Caſe. Br. Voucher, pl. 127. cites 5 H. 5. 9. on liriog 
| the Tenant 
for Life; Per Pigot. Br. Voucher, pl. $0. cites 9 E. 4. 18. 


13, In Præcipe quod reddat, if the 7e»ant voc hes and the Demandant Se of Reco- 
recovers, and the Tenant over in Value, there the Tenant ſhall never have and Ei -4 ar- 
Execution, if the Demandant does not take Execution againſt the Tenant ; e g 


x k » ta, he ſhall 
for he is at no Loſs. Br. Warrantia Carte, pl. 11. cites 21 H. 6. 41. and not have 
22 H. 6. 22. | Execution, 

till the firſt, 


who recover'd, has Execution againſt the Tenant. Ibid. 


(Q. b. 2) Recovery 


Voucher. 


A Man in- 
feoffed with 
Warranty, 
brought 
Writ of 
Warrantia 


(Q. b. 2) Recovery in Value: At what Titne. After 


a former Recovery in Value. 


1. I N ſome Special Caſes there ſhall be π1]⅛ a Recoveries in Value upon 
one Warrranty. Co Litt. 393. a. 

2. As if a Diſſeiſor gives Lands to the Husband and Wife, and to th, 
Heirs of the Husband, the Husband aliens in Fee with Warranty and dies, 
the Wife brings a Cui in Vita, the Tenant vouches and recovers in Value, it 
after the Death of the Wife, the Diſſeiſee brings a Præcipe againſt the A. 
lienee, he ſhall vouch and recover in Value again. Co. Litt. 393. a. 

3. H it Land recover'd in Value be evicted, he ſhall vouch again. Arg, 
Roll. R. 308. in Caſe of Holland v. Lee, cites 30 E. 1. Voucher, fol, 
297. 

* o if a Man recovers in Value again/# one Coparcener, he may vouch 
both afterwards, becauſe he has not the Effect of the Warranty. Arg, 
Roll R. 308. Hill. 13 Jac. B. R. in Cafe of Holland v. Lee, cites 23 
3. Recovery in Value, 12. 

5. So if a Man recovers in a Warrantia Chartæ Pro Loco & Tempore, yet 
he ſhall atterwards vouch, becauſe he has not the Effet? of the Warranty, 
Arg. Roll. Rep. 30). Hill. 13 Jac. B. R. in Caſe of Holland v. Lee, 
Cites 26 E. 3. Recovery in Value, 591. 


Chartz, and recover'd Pro loco & Tempore ; and after a Stranger recover'd Rent Charge againſt him out of 
the Land warranted; and the Opinion of the Court was, that here the Plaintiff in the Warrantia Chartz 
ſpall have Execution againſt the Warrantor, and yet nething was warranted but the Land which then «ua; 
charged; but the Warranty does not extend to Rent Service. Br. Warrantia Carte, pl, 33. cites P. 3. 
E. z. and Itinere Canc. But Brooke ſays, Quære Legem. 


Fol. 772. 


„ 


But if a 
Man be 
vouch'd, he 


6. But where a Man has once a Recompence in Value, he ſhall not vouch 


again. Arg. Roll. R. 308. in Cafe ot Holland v. Lee. 


(R. b) To what Time it ſhall relate. 


i. T TE ſhall have Execution of the Land which the Vouchee had « 


the Time of the Voucher, 9 I), 4. 1. 18 E. 3. 1). 


ſhall not render in Value but of the Lands which he had at the Time of the Voucher, and if he have alien'd 
the Lands before the Voucher, he ſhall render nothing in Value ; and therefore it is Policy to bring his 
Warrantia Chartz againſt him when he hath the Land to renderin Value. F. N. B. 134. (K) 


2. Ik a Vouchee enters into the Warranty, and dies, by which a Re- 
ſummons is ſued againſt the Tenant who revouches the Heir of the firſt 
Vouchee, he ſhall recover in Value the Land which the firſt Voucher 
had the Day ot the firſt Voucher, 18 E. 3. 17. 


3. Ik two exchange, and then one aliens, and the other vouches him 


being impleaded, he ſhall recover in Value the Land given in Exchange, 


and ſo it ſhall relate before the Recovery. JIerkins. Sect. 


The Feme of the Alienee ſhall not be endow'd. 


4. A Pan ſhall recover in Value Land which he purchas'd ſince the 
5. 4. 


Warranty created, if he has no other Lund. @uzre 29 E. 3. 4 


ä 
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Voucher. 


5. A. makes a Leaſe for Life by Dedi, and grants over the Revenſion, 
yet the Leſſee may vouch A. F. N. B. 134. (H) in the new Notes there 
(a) cites 48 E. 3. 2. 6 H. J. 2. 14 H.6. 25. 48 E. 3. 2. Perk. 26. 

6. The Defendant ſhall have in Value of the Lands againſt the Vouchee, But if a 
which he had at the Time of the Purchaſe of his Warrantia Chartæ; and an recovers 
therefore it is good Policy to bring his Warrantia Chartæ againſt him his War- 
before he be ſued, to bind the Lands of the Vouchee which he had at Wrhef 1 — 
that Time. And upon this Writ and Judgment the Land ſhall be bound 


rantia Char- 


F. N. B. 134. (K) te, and 

: : | hath boun- 
den the Land which the Vouchee had at that Time, yet if he be afterwards impleaded for that Land for 
which he recover'd his Warranty, he ought to vouch him againſt «hom he recover'd his Warranty, to de- 
f-nd the Land, if he be ſued in any Action wherein he may vouch, otherwiſe he ſhall not have Ad- 
vantage by Recovery of his Warranty in the Warrantia Chartz. F. N. B. 134. (K) 


7. In a Warrantia Chartz againſt the Heir, the Defendant pleads In this Caſe 
Riens per Deſcent &c. Upon this the Plaintiff ſhall recover Pro loco & the Judg- 


- . 0 A 
tempore. 8 Rep. 134. in Mary Shipley's Caſe. _— 
for the 

Plaintiff without Trial, if he will; for the Warranty is confeſs'd Pro loco & Tempore ; for the Trial 
may be long and chargeable. Noy 149. Thompſon v. Jackſon. Such Writ may be brought be. 
fore the Party has Lois, but has Cauſe of Action, viz. that having a Warranty he ſues Quia timet to 
eſtabliſh the ſame by Judgment to bind the Land of the Warrantor &c. Pro loco & Tempore, which 
kind of Action is Proviſional wr and not preſently Remedial, by Scire facias afterwards. Hob. 217. 
Per Hobert.— F. N. B. 134 (K) 


1 


(R. b. 2) Varrantiy. By Warranty in Law. | Extent 
thereof. | 


1. IF: exchange in Fee, this Warranty in Law binds their Heirs ge (A) pl.3, 
who have the Land exchanged. 22 E. 3. 2. Curia. 

2. It was agreed, that the Vouchee does not warrant but ſuch Eſtate 
which the Tenant has by general Entry into the Warranty. Br. Counter- 
ple de Voucher, pl. 13. cites 44 E. 3. 38. 

3. A Man, ſeiſed of a Rent-ſeck iſſuing out of the Manor of Dale, takes 
a Wife, and releaſes to the Tertenant, and warrants Tenementa prædicta, and 
dies; the of i brings a Writ of Dower of the Rent; the Tertenant ſhall 
vouch, for that albeit the Releaſe enured by Way of Extinguiſhment 
yet the Warranty extended to it, and by the Warranty of the Land all 
Rents &c. iſſuing out of the Land, that are ſuſpended or diſcharg'd at 
=" Foun of the Warranty created, are warranted alſo, Co. Litr. 

366, b. 

4 A Man by Deed granted and demiſed certain Lands for Nears, which Rep. 80. 
Demiſe ns. in Bel a . — Law; and he further expreſs/ly 1 
codenanted for Enjoyment againſt himſelf, and all others claiming from or un- Irin. 41. 
der him; which expreſs Covenant was narrower than his Covenant in — 
Law, and gave Bond for Performance of Covenants. Two Points were ,, 1 
reloly'd. iſt. That this Bond extended to the Covenant in Law. adly. cordingly.— 
That by the expreſs Covenant the Covenant in Law was reſtrain'd ; by Cro. E. 674. 
Popham's Opinion, and all the Court. 3dly. It was agreed that the - 8 Ee 
lame had been reſolv'd before about 14 Eliz. in one Dammond's Caſe. . Cong 
and Sir Edward Coke, in the Cloſe of the Caſe ſays, Much Inconve- being pur 
mence would elſe happen againſt the Intention of Parties. The expreſs in mind 
Covenants in Deeds being different from the Covenants in Law uſually. * Toms 
#hly. It is there agreed, that ir is not ſo in Real Warranties, as in Co- (ae in 8 

Oo venants, 


"yy 42 Voucher. 


R. wherein yenants, but it is at the Party's Choice to take the Warranty in Law, 
it was rul d. or the expreſs Warranty. Cited by Vaughan Ch. J. Vaugh. 126. 12). 


8 Paſch. 21 Car. 2. C. B. in Caſe of Hayes v. Bickerſtaff, as clearly re. 


nant ſhall ſolv'd in Nokes's Caſe. 
1 in Law; Pophem Ch. I inclin'd to this Opinion, but the other Juſtices did not deliver an 
Opinion therein, but would have giyen Judgment upon the Pleading ; but the Plaintiff pray d to dif. 
continue his Suit, which was granted. S. C. cited Arg. 5 Mod. 351,——S. C. cited Ley, 5, 
Hill. 13 & 14 Car. 2. in B. R. in the Caſe of Brown v. Brown. 


— 


(K. b. 3) Recovery in Value. To what Eſtate it 
ſhall go. | 


1. IF the Leſſee for Life the Remainder over, or Tenant in Tail the Re. 
1 mainder over, be impleaded, and vouches his Leſſor, and recovers in 
Value, the Land recover'd in Value ſhall go to him in the Remainder, Br. 
Recovery, pl. 55. cites 19 E. 3. and Ver. N. B. Brief de Formedon. 


* per 2. $0 it he had vorch'd a Stranger. Br. Recovery, pl. 55. cites 19 E. 


ntague 3, and Ver. N. B. Briet de Formedon. 
Jand others, ee : : 
That the Recompence ſhall go to him in Remainder; but yet in the Caſe of the Ld Zouch and Stowell 
in Chancery, the Law was determined otherwiſe by all the Judges, as it is ſaid. The Reaſon ſeems to 
be inaſmuch as when he vouches a Stranger, the Recompence ſhall not go to him in Remainder. Con- 
tra if he vouches the Donor, or his Heir, who is privy ; but now at this Day moſt put it in Ure to bind 
the Remainder. Br. Recovery, pl. 28. cites 27 H. 8. Idid. pl. 33. cites * 4. 2. That if my J. 
nant for Life vouches a Stranger c enters into the If 2 and cannot bar the Demandant, by which 
the Demandant recovers, and the Tenant over in Value, this Land recover'd in Value ſball go to me in Re- 
verſion aſter the Death of Tenant for Lite, and the Reverſion of the Land recover'd in Value P wg be in me 
in the Life of the Tenant for Liſe ; as if Releaſe had been made to the Tenant for Life, this ſhall enure to 
him in Reverſion ; which Brooke ſays was taken contra 25 H. 8 —— — br. Voucher, pl. 111. cites S. C 
bur ſays it is held contrary at this Day of the Recovery in Value. | 


But if T- 3. Where Tenant in Tail is ſeiſed by the Tail, and ſuffers a Recovery 
nant in Tail with Judgment in Value, this ſhall bind the Tail ; for the Recompence ſbal 
diſcontinues, : px 

and retakes £0 as the Land goes. Br. Recovery, pl. 19. cites 12 E. 4. 15. 

another 

Eſtate, and ſuffers a Recovery upon Voucher, and recovers over in Value, and dies, this Recovery 
ſhall not bind the Iſſue in Tail; for the Recompence ſhall be only in Lieu of his Eſtate which the Te- 
nant had at the Time of the Recovery, which was other Eſtate, and not the firſt Tail; and therefore 
the Recompence ſhall not go in Lieu of the firſt Tail, of which the Tenant was not ſeiſed at the Time 
of the Recovery; and ſo no Bar. Br. Recovery, pl. 19. cites 12 E. 4. 15. 


4. It was held, that where Tenant for Life is, and Remainder over i® 
Tail, or for Life, and Tenant for Life is impleaded, and vouches him in Re- 
mainder, who vouches over one who has Title of Formedon, and fo the Re- 
covery paſſes by the Voucher, there the Iſſue of him, who has Title 0! 
Formedon, may bring his Formedon, and recover againſt the Tenant for 
Life; for the Recompence ſuppoſed ſhall not go to the Tenant for Life, and 
therefore he may recover; tor his Anceſtor warranted only the Remainder, 
and not the Eſtate for Lite, and therefore the Tenant for Life may bind 
him by the Recovery; for he did not warrant to him, and therefore in 
ſuch Caſe, the ſureſt way is ro make the Tenant for Life pray Aid of him i 
Remainder, and they to join, and vouch him who has Title of Formedon, and 

ſo to paſs the Recovery; tor the Recompence thall go to both. Br. 
Recovery, pl. 30. cites 30 H. 8. 
So if the 5. A Woman, that hath a Rent-charge in Fee, inter-marries with the Li. 


* ＋ nant of the Land; an Eftranger releaſes to the Tenant of the Land with 
Warr aiit); 


m5 o&n' r 


— eo — 


— * 


1 
P 


6 


Voucher. 14 3 


Warranty ; He ſhall not. take Advantage of this Warranty, either by grants it to 
Voucher or Warrantia Chartæ; for the Wife, if her Husband die, or the *** Tenant of 
Heir of the Wife, living the Husband, cannot have an Action for the — _ 
Rent upon a Title before the Warranty made; for if the Heir of the 1 2 
Wite bring an Aſſiſe of Mortdanceſter, this Action is grounded after the makes a 


the Warranty, whereunto the Warranty ſhall not extend. Co. Litt. if rl 
an 


388. b. with N ar- 

; ranty, this 
Warranty cannot extend to the Rent, albeit the Feoffment was made of the Land diſcharged of the 
Rent; for if the Condition be broken, and the Grantor be intituled to an Action, this muſt of neceſ- 
ity be grounded after the Warranty made. Co Litt. 389. a. 

But in the Caſe above, when the Woman, Grantee of the Rent, married with the Tenant, who makes a 
Feeffment in Fee <vith Warranty, and dies, in a Cui in Vita brought by the Wife, (as by Law ſhe may) the 
Feoffee ſhall vouch as of Lands diſcharged at the Time of the Warranty made, for that her Title is pa- 
ramount. Co. Litt. 389. a,——So if Tenant in Tail of a Rent-Charge purchaſes the Land, and makes a Feoff- 
ment ay 4 8 if the Iſſue bring a Formedon ot the Rent, the Tenant ſhall vouch Caufa qua 
ſupra. Litt. 389. A. 

Pur ſome do hold, that a Man ſhall not vouch &c. as of Land diſcharged of a Rent-Service. Co. Litt, 
389. 2. 


6. If the Warranty deſcends on one, and the Land on another, as ſpecial 
Heir, viz. by Cuſtom ot Burrow-Englith or Gavelkind, or Heir on the 
Part of the Mother, the Heir at Law may either be vouched alone, or 
the other may be vouch'd with him as Heir to the Land. And it ſeems 
that if there be a Warranty paramount, they ſhall join in Deraigning it, 
and the Recompence ſhall go to the ſpecial Heir alone ; for he only had 
the Loſs. Hawk. Co. Litt. 474, 47s. 

7. H if a Recovery be had againſt Tenant in Tail and his Wife, and they 
wnch, and have Fadgement to recover in Value, and he dies, his Iſſue only 
I. ſue Execution, tho' the Wite was privy to the Judgment. Hawk. 
Co. Litt. 475. | 

8. The Recompence in Value ſhall go to him that has loft the Tenancy, S. P. Co. Litt. 
and of ſuch Eſtate as he loſt ; ſo that it he loſt an Eſtate Tail, he ſhall 376. % and 
have Eſtate in Tail only in Recompence, and not a Fee-ſimple. Agreed Barr 
by all the Juſtices, Pl. C. 514. b. 515. a. Hill. 20 Eliz. Eare v. Recovery in 


Snow. Value by a 
Warranty 


of the Part of the Mother, ſhall go to the Heir of the Part of the Mother &c. 


9. A. levied a Fine to B. and C. and to the Heirs of B. and they granted Mo. 210. pl. 
and render d to A. and M. his Wife, (not Party to the Writ of Covenant, nor 3 1 55 q 
to the Conuſance) and to the Heirs of the Body of A. the Remainder to B. — Aud. 162. 
A. alone, without M. ſuffer'd a common Recovery. M. died. A. died with- pl. 208. S. C. 
out Iſſue, It was agreed, per tot. Cur. That the Land to be recover'd in accordingly ; 
Value, by reaſon ot this Recovery, cannot go to the Eitate which 1s — 1 we 
given ; for the Eſtate given was to A. and M. and the Heirs of the Body been had, 
ot A. and then the Tenant, againſt whom the Recovery was had, was the Feme 
impleaded as ſole Tenant ; in which Caſe the Vouchee, when he comes ſhould have 
in, is to warrant a ſole Eſtate, but not another; bur now the Land to be A 2 
recover'd in Value ſhall go to A. alone, and M. ſhall have nothing; ſo cver'd in 
a the true Eſtate is not warranted, and ſo not anſwer'd. 4 Le. 93. pl. Value, but 


192. Mich. 29 Eliz. C. B. Owen v. Morgan. ä Lb 
cannot be in reſpect of the Eſtate which the Baron and Feme had; for A. alone had not the Franktence 
ment, but A. and M. had Eſtate, which, during their Lives, cannot be divided by any Means. 
3Rep. 5. a: b. S C. cited in the Marquis of Minchefter's Caſe, by the Reporter; and that the Re- 
compence recover'd by the Baron only, in this Caſe, cannot enure to 8. in the Remainder, which de- 
nds upon a joint and undivided Eftate made to A. and M. and the Jointenancy bet een. the Baron and 


eme cannot be ſever'd by the Judgment againſt the Baron. 


% 


to. If a Man, for him and his Heirs, warrants Land to one and his 


Elers, this is a General Warrauty, inaſmuch as it is not reſtrain'd againſt 


any 


Voucher. 


any Perſon in certain. Reſolved, 1 Rep. 1. Paſch. 40 Eliz. in Chance. 
ry, by Popham and Andetſon Ch. J. and Gawdy J. Aſſiſtants to the Lg, 
Keeper, in the Cafe ot Ld. Buckhurſt v. Fenner &c. | 

11. Land was ſpecially intail d to A. and his Wife, the Remainder to B. ij 
Tail, the Remainder to C. in Fee; and A. the Husband levies a Fine alone 
to D. in Fee, and dies, leaving Iſſue, The Wife enters; the is in of her 
Eſtate in Tail, and her Entry alſo remits B. and C. to their ſeveral Remain. 
ders, and hath put D. out of his whole Eftate. And therefore I am clear 
of Opinion, that the Wife, in that Caſe, may ſuſſer a common Rec 
againſt herſelf as Tenant in Tail, and vouch the common Vouchee; and that 
ſhall bar the old Remainders of B. and C. tor the cannot be faid to be Eins 
d'autre Eſtate at all, much leſs to them. And yet it is a Rare Cafe, that 
a Common Recovery againſt the Tenant in Tail thall bar the Remain. 
der, and not bar the Intail ; for here the Intail, (that is, zbe Iſſues of the 
Intail) were barr'd before by the Fine; but yet it may be truly ſaid that thy 
Intail is barr'd by the Recery; becauſe the Wiſe was ſeiſed of the whole 
Intail, which was ſo barr'd, and the Remainders are then depending 
immediately upon it. If the Wife, after ſuch Common Recovery pass 
againſt her, dies, leaving Iſſue by her Husband, now D. is to have the Land, 
(as hath been ſaid) neither can the Recovery, had againſt her, hurt him; 
for as to him ſhe was Fins d'autre Efiate, and therefore the Value cannot come 
to him; and it the had come in ar Vouchee, Yer Ir eculd not have hurt 
D. For his Eftate and hers never ſtood together, nor had Dependance the 
one upon the other; and he had his Eſtate divided from hers, and by con- 
trary Means, tho* both out of the Root of the Intail ; Per Hobart Ch.] 
Hob. 259. in Caſe of Duncombe v. Wingfield. 

12. Recovery in Value ſhall not go to a P:ibility. See Tit. Reco 
very Common, (A) pl. 5. 


(S. b) Recovery in Value. In what manner he ſhall have 
the Thing recover'd in Value. 


Br. Recove- 1, I Leſſee for Life, rendring Rent, recovers in Value for this Land 
ry, = 26. againſt Leſſor, he ſhall not render any Rent our of this Land fo 
iron eng recover d in Value; becauſe the Rent, which he ought to pay, ſhall be 


elſewhere, recoup'd upon the Recovery in Value, 22 All, 52. by Thorpe. 
hat th 
i a Gong where the firſt Leaſe was upon Condition, there the Land recover'd in Value fhall be 


without Condition. 


(S. b. 2) Remedy for Recovery of the Value. 


Br. Recove- I- HERE Tenant in Tail is ſeiſed by the Tail, and ſuffers 4 Rec 
pf &. pl 7 very, with Judgment in Value, this ſhall bind the Tail; for the 
cites S. C. 


8. P Recompence ſhall go as the Land taild goes, and he may of this have * Fer- 
Br General medon upon an Et ſic Dedit. Br. Recovery, pl. 19. cites 12 E. 4 15. 
Brief, pl. 
15, Cites 5 H. 7. 2. 


2. A 
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—2. A Man thall have a Writ of Warrantia Charte, alibo he may donc h 8. C cited 
ia the Action brought againſt him, and if he recovers in the Warrantia 8 


Chartæ, and afterwards loſes in the Action brought againſt bim, in which he 2 J _ 
vouch d him again/t whom he recover d his Warranty, then he ſhall have a of Roll v. 


Writ which is call'd Habere fac' ad Valenc * &c. preſently, within the Osborn, 
Year after the Recovery, and ſhall not ſue forth Scire Facias. F. N. B. u ho ſaid the 
135. (D) Reaſon of 


this is clear; 
5 | for he ſhall 

lind the Land from the Teſte of the N arrantia Charte, (tho' he cannot have Execution until he take Loſs) 
and uon the I ouc her he ſball have it but from the Time of the Voucher, which may be delay'd, and there- 
fore be was of Opinion, that he may 9 it even after Voucher, becauſe that Action may be diſcon- 
tinued, and fail many ways; and ſo the Warranty of Charters be neceſſary, and this Reaſon is expreſsly 
given both in 9 E. 2. and by Fitzh. Nar. Br. 
F. N. B. 135. (D) in the new Notes there, (a) ſays that ſo is 16 E. 3. Garranty de Charters, 20. 
Contra where he recovers before the Writ brought againſt him, 2 there he ſhall have a Scire Facias; and 
and cites 19 E. 3. Warranty of Charters, 10.— nd it ſeems, if the Defendant does not acknow- 
ſedge (or confe(s) that he has loft, he ſhall have only a Scire Facias. Ibid. cites 16 E. 3. ibid. 20 & 29 
E 3. 4. per m 18 E. 3. 4.2. 9E. 2. pl. 2. 45 Ed. 3. 10. Bro. Warranty, 20. 36 E. 3. pl. 11. 9 E. 2. pl. 
30. 31 E. 3. Pl. 22. 0 k 


WR 
r 


X 


(T. b) Recovery in Value. How. To what Value. 


I. Yan ſhall recover in Value, according to the Value of the 

A and at the Warranty made. 19 Y. 6. 46. 61, 30 E. 3. 
14 b, | 3 
2. As if the Land be of greater Value than it was at the Warranty 5 if im- 
made, by finding of a Mine of * [Lead] or Tinn, he ſhall not render 8 
in Value according to that, but as it was at the Warranty made. „r 


19 I), 6. 46. 61. Br. Voucher, 
| pl. 69. cites 
$. C———S. P. and it was inquired what the Value was at the Time of the Warranty. Br. Reco- 


very, pl. 59. cites 3 E. 3. It. D. 
Orig. is (Eſtan) but in Br. it is (Plumbe.) 


3. But in this Caſe, if he enters into the Warranty enerally, and If the Te- 


not ſhewing the Special Matter, he ſhall recover in Value, according leaded _ 

to the Dalue at the Entry into the Warranty, 19 D. 6. 46. 61. 30 E. youches me, 

3. 6. 14. b. 2 7 he 
ran 

ad Valentiam I come, and cannot bar the Demandant, I ſhall take Iſue with the Tenant of what Value 


the Land was at the Time of the Warranty, and ſhall not render more in Value. Br. Voucher, pl. 69. 
cites 19 H. 6. 45. 46. 


4 If a Man grants a Ward which creates a Warranty in Law, if 
alter the Grant other Land deſcends to the Ward, by which he is of 
much greater Value, yet he ſhall not render in Value according to 

t, but only according to the Value at the Yarranty created, tho * This 
all the Ward and Marriage paſſes at the Warranty created; for it oi] be 
is better d by the Deſcent after, 30 E. 3. 4 b. 4 

3. Ka Pan recovers in Value upon a Warranty in Law upon an . 
Exchange, he ſhall have in Value according to the Value which be., 
loſt. Co. 4. Buftard 142. It Parcel only 


of the Land 
exchang'd be recover'd, he ſhall recover only for that Portion. Br. Voucher, pl. 116. cites 13 E. 4. 3. 
Per Littleton. S. C. & P. Br. Recovery, pl. 36. That it is the ſame in Partition; and yer it a 
an enters into Parcel of the Land exchang'd or divided, this defeats all the Exchange or Fartiticn, ſo 
that the Party may enter into the whole; for Exchange is intire. 


P p 6. 


7 46 


Voucher. 


* ro. E. 902. 
7 Mich. 
44 & 45 
Eliz. B. R 
Buſtard v. 
Coulter, 
S. C. and 
Ibid. 2 Fr 

| 9. Hill. 
K Eliz. 


ſhall have m Value according to her equal Dart, all che Reſidue 


6. It Coparceners make Partition, and then afcer Aid any of the Par 
of one Parcener is recover'd by a Stranger, the Partener who loſes it 
ſhall not have in Value according to the Value which ſhe loſt, but thy 


whereof they made Partition, being put and valued together, and 
each ſhall have after an equal Part. CO, 4. * Buffard 122. 46 E,; 
31. D. 13e. 4 3. : 


B. R. S. C. adjudg'd for the Plaintiff ; but in neither of thoſe Places does this Point, or the Point a 


Mo. 665. pl. 909. S. C. adjudg'd, but S. P. does not appear. —Yelv.s. S. C bx 


P. does not appear. 


pl 5. appear, 


7. [So] if two Coparceners make Partition, and after the on: 
aliens Parcel of her Purparty, and after the other is impleaded, who has 
Aid of her Siſter, and they loſe, ſhe who loſes ſhall not have in Value 
only the Motety of that which the other has, but according tothe va 
lue ot rhe Moiety ot that which the herſelt loſt; for her Ali lon of 
Part is her own Act, 1 E. 3. 4 b. But quære. 

8. It che Vouchee enters into the Warranty, and takes by Proteftatin 
the Value of the Land, the Proteſtation thall ſerve him for the Value, tho 
the Plea be found againſt him. Co. Litr. 126. a. (2) | 

9. If there are new Puuldings eretted fince the Warranty made, and the 
Warranty is demanded of them, and after the Deed is ſhew'd, the De- 
ſendant ſhall not have any Benefit by demurring upon it; but it he will 
be aided, he muſt ſhew the ſpecial Matter, and enter into the Warranty 
for ſo much as was at the Time of making of the Deed, and not for the 
Relidue. Godb. 152. Paſch. 5 Jac. C. B. Ballet v. Ballet. 


(T. b. 2) Remedy where more is recover'd than ougli 
to be. 


1. IF more Land be put in Execution 2 Recovery in Value than ought to 
be, there upon this Surmiſe he thall have Lure tacias. Br. Scire 

facias, pl. 228. cites 22 E. 3. 1. and Fitzh. Recovery in Value 22.— 

And ſuch a Scire facias, tit. Brief in Fitzh. the ſame Year, M. 37. 8. 


— 


(U. b) Recovery in Value. To what Value. In reſpeli of 


the Pleading. 


1. JJ the Thing warranted becomes of greater Value after the Warrant) 
created, and before the Entry into the Warranty, it the Voucher 
enters generally into the Martanty without ſhewing the ſpecial Mat 
ter, he ſhall render in Value according to the Value ac che Entry int 
the Warranty. 30 E. 3. 14. b. 19 Y. 6. 46. 61. 
2. But in ſuch Caſe, if the Vouchee demands the Lien, and demur 
upon the Cauſe thewn, and it is adjudged againſt him, he ſhall render 


in Value only according to the Value ar the Warranty creared, becauſe 
he could not plead the Spectal Matter of the Value in this Cale, 1 
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ne might in the Cale before, where he entered into the Warranty 
_ lan by the Pleading. 30 E. 3. 14. b. ' 

3. Jt the thing warranted becomes of greater Value after the Entry 
into the Warranty, the Vouchee ſhall render in Value only according 
to the Value ar the Warranty made, becauſe he could not have pleaded 


3 


© this Special Matter. 30 E. 3. 14. b. 


In Præcipe quod reddat the Tenant vouc hd, and the Demandant re- B Reco- 


N cover d againſt the Tenant, and he over in Value Land extended to 41. 9 s. very, pl. 7. 
A ſaving to the Vouchee that he at another Time might challenge the Extent, and cites S. C. 


after the Vouchee challeng*d the Extent, and Proceſs iſſued to the Sheriff of 


E. who return'd Extem to the Value of 60 s. and becauſe the Tenant firſt 
© challeng'd this Extent, and after ceas*d, and did not fully challenge, there- 
© fore it was awarded that the Tenant have in Value according to the Ex- 
tent, and that the ſame Vouchee rehave the Reſidue of the Land firſt ex- 
| rended; quod nora. And fo fee Extent upon Extent. Br. Extent, pl. 


. cites 7 H. 4. 19. 


* 


E — 


\ 


(U. b. 2) Harranty collateral. ¶ Bar] See(V. b. 3) 


. IF a Ban be diſſeiſed, and an Anceſtor collateral of the Diſſeiſee 5 if Tenant 
releaſes with Warranty to the Diſſeiſor, and dies, this ſhall bar / che 


Remainder 
over is diſ- 
ſeiſed, and 
tle Anceſtor collateral of him in Remainder relea/es to the Diſſeiſor <vith I arranty, and dies without Iſſue, 
and the Tenant for Life re-enters, or recovers by Aſſiſe, yet he in Remainder ſhall be barr'd, becauſe his 
Right is extinct by the Deſcent of the Warranty before the Entry of the Tenant for Life. Br. Garranries, pl. 
51.Ccires 44 Aſſ. 35. So if my Tenant for Life be diſſeiſed, and my Anceſtor releaſes wich Warranty 
to the Diſſeiſor, and dies, this ſhall be a Bar. Br. Garranties, pl. 13. cites 45 E. 3. 21. 


(U. b. 3) Warranty collateral. Bar. 


. 1 F Tenant by the Curteſy be, the Reverſion to an Infant, and the 
Tenant by the Curteſy aliens in Fee with Warranty, and dies, by 
which che Warranty with Aſſets deſcends upon the Inſant in Reverſion, 


pet this ſhall not bind the Inkant, but he map enter and defeat the 
Warranty, and upon Re-entry may have an Aſtiſe ; for his Laches 
ot Entry During the Lite of Tenant by the Curteſy, all not hurt him. 
29 All. 28. adjudg d. 
2. Jf an Intant be diſſeiſed, and a collateral Anceſtor releaſes with 
Warranty to the Diſſeiſor, and dies, and the Intanc brings Aſliſe againſt SALY 
the Diſſeiſor, this * collateral Warranty ſhall bar him, becauſe tho' bel 774- 
be might have enter d, and ſo have defeated the Marranty, yet mal 
much as he has brought his Action, he has given Power to the Dil: 
{riſor to plead it him. 35 Þ.6. 63. 
3. Kat. of Gloucefter. 6 E. 4. cap. 3. * If a Man f alien a Tenement © Before the 
: | ; making of this 
Natate, when the Heir demanded Inheritance on the Part of his Mother, the Warranty of the Tenant 
by the Curteſy whoſe Heir he was, barr'd him of that Inheritance without any Aſſets. This Statute 
does provide that it ſhall not bar without Aſſets. 2 Inſt. 292. 
Bur at the Common Lax, if the Heir had been within Age, and his Entry congeable, tho* he had not 
"er in the Life of the Anceſtor, the Warranty bound him not but that he might enter and avoid 
Warranty; but if he were driven to his Action, the Warranty had bound him; and ſo it was in 
of a Feme Covert, 2 Inſt, 292, 


* Ir 
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It is a Rule and Law of Parliament, that regularly Nova conſtitutio futuris formam imponere &. 
ber, non prereritis. 2 Inf. 292. 

+ This Word (Alien) doth properly ſignify a Tranſmutation of Poſſeſſion, but vet a Releaſe or Gy. 
firmation of e Tenant H the Curteſy with Warranty, where ne Tranſmutation of Poſſeſſion is, 1s within the 
jame Miſchicf ; and therefore is within the Remedy cf this Statute ; for other wile the Statute ſhould 
ſerve to little Purpoſe. 2 Iuſt. 293. Co. Litt. 365. b. S. P. 


If the Heir That he * holds by the Law of Engloud, his + Son Hall not he barr'd by th, 


_— cbs of Deed of his Father, + (from whom no Heritage to him deſcended ) 


the Part of his Father, and the N arranty en the Part of his Mother is pleaded, this Caſe is not holpen 
this Statute, as in the firſt Part of the Inſtitutes it 2 for this Act by this Branch provides only 
for the Caſe of the "Tenant by the Curteſy, and therefore Tenant for Life or Tenant in Dower is not will- 
in the Caſe or Claſſis of this ut; but as concerning the Caſe of the Fenant by the Curteſy, which i 
the Caſe of this Act, this Statute is taken by Equity. 2 Inſt. 293. 

+ This not only extends to the Son but to the Daughter, and to any other Heir immediatly, as here the 
Example is put, or mediately, as Coſin and Heir, be they never ſo remote. 2 Iuſt. 293. 

+ Thar is to ſay, from «chem no Lands or Tenements in Fee-ſimple, of the yearly Value of the Inberitant 
7 the Part of the other doth deſcend to the Heir; for the Warranty is no bar without ſuch Aﬀers, 2 

nſt. 293. : 

And by the Equity of this Statute the Warranty of the Tenant in Tail is no Bar unleſs there be Aſſetz in 
Fee-Simple deſcended 2 Inſt. 293. : 

Albeit the Word Heritage be gereral, yet hath it in Conſlrufion a ſpecial Signification ; for the Aſſet 
muſt reſpect the eſſential Quality of the Inheritance, whereof the Heir is to be barr'd, and that is, that 
it be a lecal, Peſſeſſory, and certain Inheritance, as Lands, Rents, Commons, and the like: And therefore 
* an Annuity, that is a Perſonal Inheritance, and lies in Action, nor any Right of Action of Inheritance is w 
Heritage within this Statute, until it be reduced into Poſſeſſion, Et ſic de ſimilibus. 2 Inft. 293. 

** Co. Lit: 254. b. 


* The In- To demand and recover by * Writ of Mortdanceftor, of the Seiſin of his Ms 


tendment of ther, altho' the Deed of his Father doth mention, that he and bis Heirs l. 


of this Act Lound to Wartanty. 

ws, that the 1 by the 

Varranty of bim that held by the Curteſy ſhould not be a Bar to the Heirs of his Wife, unle Au; 
and the Makers of the Statute could 2 put all the Caſes that might —— 4 I gn 
Caſes, _— Conſtruction the lefler ſhall be included, ayd therefore in all Actions, as the V- 
Rigli, the Formedon in the Deſcender; the Writ of Entry in the Per, the Writ of Entry ad communen 
Legem and the like are within this Statute. 2. Inſt. 293.-—— S. P. For the Actions here put are put 
only for Examples. Co. Litt. 365. b. 

It ſhall be no Bar in Mortdanceſtor, Ayel, or Coſinage without Aſſets in Facto & Re, whereas be- 
fore, Aſſets were only intended in Law. And Dyer fays this Statute is to be ſtrictly taken; for he takes 
i Lun N _ 70 ——_ 4 ** * 1 enter upon the Alienee in the Life of his Father, 

e ſha ound and barr'd of his Entr the Warranty. D. 148. a. pl. 77. | & M. 
in Caſe of Villars v. Beaumont. Fs * ann 

If Tenant by the Curteſy be of a Seigniory, and the Tenancy eſcheats unto him, and after he aliens with 
Warranty, this ſhall nor bind the Iſſue, unleſs Aſſets deſcend ; for it is in equal Miſchief, But not- 
withſtanding this Statute, if Feme Tenant in Dower had alien'd in Fee cvit b Warranty, and died, 
the Warranty had bound the Heir until the Statute 11 H. 7. by which Statute the Heir may enter na 
withſtanding ſuch Warranty. Co. Litt. 365. b. 


If a Seigniovy Aud if any Heritage deſcend to him of his Father's Side, then he ſpall le 
ef 18 barr'd for the Value of the Heritage that is to him deſcended. 

4 F 

deſcend to the Heir, this is no Aſſets, but if a Tenancy eſcheats to the Heir, altho* it were never in the 
Father, this ſhall be accounted Aſſets, becauſe the Seigniory that came from the Father was the Mears 
to bring it to the Heir, Er fic de ſimilibus. 2 Inſt. 293. | 


By this Ack And if, in Time after, any Heritage deſcends to him by the ſame Father, then 


ng pho ſhall the Tenant recover againſt him of the Seifin of his Mother by a Fudicia 


nant by the Writ, that ſhall iſſue out of the Rolls of the Fuſtices before whom the Plea W145 
Curteſy, be- pleaded, to reſummon his Warranty, as before hath been done in Caſes wheti 
ing pleaded % Warrantor comes into the Court ſaying, That nothing deſcended from lin 
with Aſſets „„ 1 2 1 

deſcended, I ® ofe Deed he is vouc hd. | 


is a Bar to the Heir of the Mother; but jf Aſſets be not then deſcended, but after it deſcends from tis 
ſame Father, then the Tenant ſhall have Recovery of the Inheritance of the Mother by a Writ of judgmem, 
as this Ack appoints : And by the Equity of this Act ir is taken, that in a Formedon in the Deſcender, 
if the Warranty of Tenant in Tail be pleaded, where no Aſſets is then deſcended, but after Allets deto 
** to the Iſſue, there the Tenant ſhall have a Scire facias to have the Aſſets, and not the Land i 

ail; for if he ſhould have the Landin Tail, it was conſider'd, that if the Ifue alien'd the Aﬀers, b“ 


we 


ES 7 
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iſſue might recover the Land tail'd in a Formedon ; Wherein is to be obſerved the great Wiſdom of 
the Sages of the Law in ancient Times, ever ſo to reſolve and _—_ udgment, Ut fit finis litium, But in 
none of the Books that treat of this Matter is expreſſed. how the Tenant ſhall demean himſelf in plead- 
ing to take R upon this Statute of the Aſſets, which after deſcended. 2 Inft. 293, 294.—— 
Co. Litt. 366. a. S. P. ee 2 C0743 

And therefore, if in a Mortdanceftor &c. the Tenant pleads the Warra the Tenant by the Curte 
with Aſſets (as in ſome of the — is ſaid) or in a Formedon the Tenn eta; a lineal 3 20 
Aſets, and the Demandant takes Iſſue upon the Aſſets, and it is found that nothing deſcended, and there- 
upon the Demandant recovers, and after the Recovery Aſſets deſcend, the Tenant ſhall never have a Scire 
Ficias to take Benefit of this Act; for be that will take Benefit of this Act muſt not begin with an Untruth, 
but muſt plead the Warranty and confeſs the Title of the Demandant, and pray the Advantage of this Ad 
when Aſſets ſpall deſcend, upon this Record when Aſſets deſcend he ſhall have a Scire facias ; for our 
Act ſays, (By a Judicial Writ which ſhall iſſue out of the Rolls of the Juſtices;) And this Expoſition 
agreeth with the Words of this Act, viz. (To reſummon his Garranty, as before had been done in Caſes 
where the Warrantee comes into Court, and fays that nothing deſcended from him, by whoſe Deed he is 
youch'd :) For there without Queſtion, after Aſſets ſhall deſcend, a Scire facias ſhall be awarded u 
the Record. 2 Inſt, 294. S. P. And if Aſſets deſcend but for Part, he ſhall have a Scire facias for 
ſo much. Co. Litt. 366. a. 


| And in like Manner the Iſu of the Son ſhall recover by Writ of Coenage, 
Aiel, and Beſaiel. 

Likewiſe in like Manner the Heir of the Wife ſhall not be barr'd of By the firſt 
his Action after the Death of his Father and Mother, by the Deed of his Ac pre = 
Father, x | emedy a- 
4 . 4 - 2 fo gainſt the 
Warranty made by Tenant by the Curteſy after the Death of bis Wife ; this Branch provides Reme- 
dy againſt the Alienation of the Husband with Warranty during the Life of his Wife. Upon theſe 
Words, ſome have conceived that this Warranty ſhall not bind; albeit Aſſets doth deſcend from the 
Father, becauſe Aſſets is not mention d in this Branch, as it is in the former. But theſe Words (Like- 
wiſe and in like Manner) do ſo couple this Branch by Reference to the former, as if in this Caſe AC. 
ſets doth deſcend, by the Warranty and Aſſets, the Heir is barr'd. 2 Inſt. 294. 

If the Husband makes a Feeffment in Fre of the Wife's Land with Warranty, and bath Iſſne by ber, and 
they both die, in a Writ of Entry ſur Diſſeiſin brought againſt the Feoffee, he vouches the Heir of the 
Husband, who is alſo the Heir of the Wife, he may upon this Statute devolve the Tenant of the War- 
ranty for that the Husband left no Aſſets, and that he hath an Action as Heir to his Mother to recover 
the. Land, and if he ſhould enter into the Warranty, he ſhould forecloſe himſelf of his Action, and 
therefore by the Rule of the Court he enter'd not into the Warranty. 2 Inſt. 294. 


If be demand by Action the * Inheritance of his Mother by a + Writ of * Some ex- 
Eu, which his Father did alien in the Time of his Mother, + whereof no Pound (the 


Fine is levied in the King's Court. the Miter) 
| to be the 

Lands which the Mother has by Deſcent, and that Conſtruction is true; but the Statute, by the Au- 
thority of Littleton, extends alſo where the Mother has it by Purchaſe in Fee-Simple; for ſo ſays Little. 
ton himſelf, that this Word (Inheritance) is not only intended where a Man has Lands by Deſcent, but 
where a Man has a Fee-fimple by Purchaſe, becauſe his Heirs may inherit him. And albeit it be true 
that the Statute extends to an Eſtate in Frank- Marriage, acquired by Purchaſe, yet does it extend alſo 
toall Eſtates in Tail, as well by Deſcent as by Purchaſe ; for that Frank-Marriage is put but for an Ex- 
ample. Co. Litt. 383. b. | | 

+ That is a Sur Cui in Vita, but if the Lands were entail'd to the Y'ife, and after the Statute of Donis 
of W.*2z>the Heir brought a Formedon, the collateral Warranty of the Husband ſhall Bar in that 
Action. 2 Inſt. 294. 

+ This is to 1 whereof no Fine is lawfully levied, that is by the Husband and I ife, for 
then her Heir claiming a Fee Simple is barr'd ; but a Fine levied by the Husband alone was a W ror » 
and at that Time a Diſcontinuance, and therefore ſuch a Fine was not within the Intention of this Ack. 
2 Inſt. 294. Co. Litt. 381. b. S. P. 


4 If Collateral Warranty deſcends upon an Infant, he may enter. in the 
Lite of the Anceſtor, or after; well enough; per Shard, Stout, and Birton. 
Br. Garranties, pl. 48. cites 23 Aſſ. 28. 3 

5. It Warranty Collateral deſcends upon the Heir within Age, the Entry 
of whom is lawful, and he enters, he ſhall not be barr'd by the Warranty; 
contra where the Entry is tolPd, there the Warranty is a Bar; and fo it 
ſeems of Coverture and Warranty Collateral deſcended. Br. Garranties, 


pl. 94. cit E. 4. | | 
94. cites 32 E. 3 Q q | 6.1f 
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6. It Tenant in Tail be, the, Remainder to E. in Tail, the Remainde; 
to C. in Tail, and the Tenant in Tail dies without Iſſue, and E. in the jrf 
Remainder makes Feoff ment with Warranty, and has Iſſue and dies, aud 
after the Iſſue dies without Iſſue, and C. in the ſecond Remainder be Heir u 
him, he ſhall be barr'd by this Warranty tho' the Iſſue had nothing ly 
Deſcent ; ſo that he was not barrable ; per Finch; bur Kirton Serjent 
contra. Br Garranties, pl. 8. cites 41 E. 3. 7. 

7% It was in a Manner agreed, that it a Man releaſes with Warrany 
to my Tenant for Life, the Rever/ioa to me and dies, and I am Heir to hin, 
yer I thall not be barr'd ; for the Revertion continues in me. Br, Gyr. 
ranties, pl. 13. cites 45 E. 3. 21. 1 

8. It was agreed that Collateral Warranty deſcended ſhall bind th, 
Right and extinguiſh the Tail and the Right, ſo that a Man cannot be .. 
mitted atter Collateral Warranty deſcended ; tor lineal Warranty and 4. 
ſets deſcended is only a Bar to the Tail, but Collateral Warranty is an E. 
tinguiſhment of the Tail; fo that tho* the Tenant in Tail or his Ila 
enter atter this, and die ſeiſed, and his Heir is in by Deſcent, yet te 
ſhall not be remitted for the Reaſon abovelaid ; tor per Newton, if the 

Allets be alien'd or recover'd, the Heir in Tail thall reſort to his Forme- 
don, notwithitanding the lineal Warranty. Contra upon Warranty Col. 
lateral. Br. Garrauties, pl. 31. cites 19 H 6. 59. 
Where a 9. It Collateral Warranty deſcends, it hall bind the Right and Ex 
Man bas Eu- try, and is a Bar in the Action. Br. Entre Cong. pl. 33. cites 1 


try lawful 
_ ſuffers H. 6. 59. 
Collateral | 1 1 | N * 
I arranty to deſcend upen bim, his Title 1s extinct if he be of full Age; but if he be within Age at the 
Time of the Deſcent, he may Defeat it by Entry within Age or at full Age, but ſhall not defeat it by 
Aſſiſe; for if it be pleaded againſt him, and he cannot plead Entry to defeat it, he ſhall be bound; Pc: 
Priſot Br. Garranties, pl. 4. cites 35 H. 6 63. And it is ſaid elſewhere, that upon Deſcent & 
where Entry is not lawfull, and collateral Warranty deſcends, this ſhall bind for ever notwithſtanding 
Nonage or Coverture ; for Nonage nor Coverture ſball not ſerve to defeat collateral Warranty, but where bs 
Entry is 28 72 nota. Br. Garranties, pl. 4. cites 35 H. 6. 63. Br. Entre Congeable, pl.; 
Cites 35 H. 6. 60. 8 . 

Riches of Entry are bound by collateral Warranty as well as Rights of Aion. 2 Salk. 686. Paſch, ; 
Annz, Smith v. Tindal. g 


Butit ws to. In Treſpaſs, Collateral Warranty was pleaded againſt a Feme in 
838 Remainder in Tail, who was Covert at the Time of the Deſcent thereof, ud 
= 1 3 held a good Bar in this Action, by Reaſon that it was made upon D/- 
ty ſo de- 10 a OY 4 | 
ſcended be continuance; tor this is a ſufficient Bar in Treſpaſs without the Warrat- 
3 ty. Br. Garranties, pl. 54. cites 3 H. 7. 9. 
— . brought by the Feme, the Reaſon ſeems to be inaſmuch as Warranty cannot be aridud 
unleſs by Entry, and ſhe cannot enter upon a Diſcontinuance, and then it ſeems that this is a Bar not- 
wichſtanding the Coverture. Ibid. a 
8. P. Br. Gar- 11. Tenant in Tail of an Advowſon in Groſs gave it to V. N. in Fee, and 
rantics, pl. the Anceſtor collateral to the Tenant in Tail releaſed with Warranty and 
K* 1 by died without Iſſue, the Tenant in Tail died, the Church wided, W. N. pre 
the Juſtices ſented, and the Iſſue in Tail brought * impedit, and the orber 
who ſaid that pleaded the Releaſe with Warranty; and adjudg d a good. Bar, becauls 
1 e claims Inheritance. Contra it he had claim'd only for Term of Years. 
— «Ui rat Br. Garraaties, pl. 36. cites 15 H. . 9. | | 
on L ſee p 
13. ] becauſe the Uſurper bas Fee by the Uſurpation. 


12. Releaſe with Warranty by the Anceſtor Collateral, is a good Bar is 
Waſte, where the Plaintiff counts for Term of Life; but it is no Bat 
againſt him who claims by Elegit, or by Statute-Merchant ; but if hs 
claims Franktenement, it is a good Bar, Quod nota. Br. Garrantic5, 
pl. 36. cites 15 H. J. 9. 
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13. Tenant in Tail of an Advowſon in Groſs, and a Stranger preſented by [J.. Br. Taile & 
urpation, the fix Months paſs'd, and the Uſurper granted the Advowſon to a Hones Ste. 
ranger in Fee. The Tenant in Tail died, and the Anceflor Collateral of 2 Ne 
the Iſſue in Tail releaſed to the Grantee with Warranty, and died without 
Iſſue. And the Opinion of all the Juſtices of C. B. was, That the Iſſue 
in Tail is barr'd, becauſe the Grantee had Fee at the Time &c. Br. Gar- 
rantics, pl. 42. cites 21 H. 2 39. a 

14. It Tenant in Tail of Rent grants it in Fee, and an Anceſtor Colla- S. P. becauſe 
teral releaſes with Warranty, and dies without Iſſue, this is a Bar; per 88 
Vaviſor, who ſaid that his Companions were of the ſame. Opinion. Br. fiople. Br. 
Garranties, pl. 42. cites 21 H. 7. 39. 


Taile & 
40. cites 8. C. 


Voucher. 
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But if Tenant in Tail of Rent grants it in Fee with Warranty, and dies, this 2 
not be a Bar, if the Iſſue will diſtrain. Contra if be brings Formedon, and admits the Diſrontinuance; and 
this where Aſſets is deſcended with the wy 3. Quod fuit conceſſum. Br. Garranties, pl. 42. cites 
$. C Br. Taile & Dones, pl. 40. cites S. 


15. If the Tenant in Tail has Iſſue 2 Sons by diverſe Venters, and diſ- If there are 
continues, and dies, and the Anceſtor Collateral of the eldeſt Son releaſes with two Brothers 
Warranty, and dies without Iſſue, and the eldeſt Son dies without Tſſue before 7 8 : - af - 
any Formedon brought, the youngeſt Son may recover by Formedon ; for the E1de re- 
he is not Heir to the W arrantor, and his Brother was not barr'd by t-afſes with 
Judgment. But Quere inde; for it ſeems that the Deſcent of the Colla- Warranty to 
teral Warranty extinguiſhes the Tail; but if the Eldeſt had been barr'd wif, nr 
by Judgment; then clearly the Youngeſt is gone alſo. Br. Taile & fc cpa 


Dones &c. pl. 33. cites 24 H. 8. evithout Iſſue, 
| 8 the Uncle 
dies, the Warranty is removed, and the younger Brother may enter into the Land. Co. Litt. 38. a. 


16, In 75 uris Utrum brought by a Parſon of a Church, the Collateral 
Warranty of his Anceftor is no Bar ; tor that he demands the Land in the 
Right of his Church, in his politick Capacity, and the Warranty de- 
ſcends on him in his natural Capacity. G. Litt. 370. a. 
17. But ſome have holden, that 1 a Parſon bring an Aſiſe, that a Col- 
lateral Warranty of his Anceſtor thall bind him; and their Reaſon is, 
tot that the Aſſiſe is brought of his Poſſeſſion and Seiſin, and he ſhall 
tecover the mean Profits to his own Uſe ; but ſeeing he is ſeiſed of the 
Freehold, whereof the Aſſiſe is brought in Fre Eccliſiæ, which is in an- 5 
other Right than the Warranty, it ſeems that it ſhould not be any Bar in 
the Aſſiſe. The lite Law is of a Biſhop, Archdeacon, Dean, Maſter of an 
Hoſpital, and the like, of their ſole Poſſeſſions, and of the Prebend, Vi- 
car, and the like. Co. Litt. 370 a. b. 
18. If Husband and Wife, Tenants in ſpecial Tail, have Iſſue a Daugh- 
ter, and the Wife dies, the Husband by a 2d Wife hath Iſſue another Daugh- 
ter, and diſcontinues in Fee, and dies, a Collateral Anceſtor of the Daughters 
releaſes to the Diſcontinuee with Warranty, and dies; the Warranty de- 
ſcends upon both Daughters, yet the Iſſue in Tail ſhall be barr'd of the 
Whole; tor, in Judgment of Law, the intire Warranty deſcended upon 
doch of chem. Litt. 393. b. 
19. Albeit a Woman may have a Writ of Dower to recover her Dower 
et becauſe her Title of Dower cannot be diveſted out of the origina 
ence, a Collateral Warranty of the Anceſtor of the Woman ſhall not 
* 14 it is of a Feoffinent Cauſa matrimonii prælocuti. Co. Lite. 
389. a. (d) i | 
20. A Man had Iſſue 2 Sons, and deviſed Lands to his youngeſt Son in Vaugh. 382. 
Tail, and died, the Eldeſt having Ifſue a Son. The youngeft Son alien d in Caſe of 
the Land in Fee with Warranty, and went beyond Sea, and there died 1 
without Iſſue, the Son of the Eldeft being within Age. It was the Opinion 8. C. ci-eq 
of Plowden and Bromley, Sollicitors, and of Manwood and Lovelace, by Vaughen 
Serjeants, and of Dyer and Catlyn Ch. Juſtices, That the mos. wor , h J who 
ate ra 


em ne ., R 
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fays, that by Collateral Warranty, and, without Aſſets, was a Bar to the Iſſue of the 
the Perſons eldeſt Son, notwithſtanding his Nonage, becauſe his Entry was toll 


named it ap- No,. 96. pl 239. ſays this was reported to him as 12 or 13 Eliz, ons 
's Caſe 


pears to be 


no judicial Evans's 


Opinion, nor 


given in any Court; and that the Motive of their Opinion vras becauſe the Warranty was col lateral 
which, he ſays, is no true Reaſon of the binding or not of any Warranty. | 


* For no 21. A. inſeoff'd W. R. and W. S. of 2 Manors, to the Intent that 
Surrender or they thould re-grant the lame to A. and M. whom he intended to marry 
Perkins and tv the Heirs Male of the Body of A. which was done accord ingly. x 
8 and M. marry, and have Iſſue B. A. dies. B. in the Life of M. Las] Te. 
of S. C. 106. nant ot the Franktenement, which was intended * by Diſſeiſin, Anno g 
H. 8. ſuffer'd a Common Recovery with /ngle Voucher by Agreement, to 
the Intent that the Recoverors ſhould inteott others to Uſes, and that 
M. ſhould, for better Aſſurance, releaſe to them with Warranty, . re. 
leaſed with Warranty accordingly, and then M. died, and after B. died, 
And the Queſtion was, Whether this Collateral Warranty ſhall bar the De. 
mandant, who was the Iſſue of B. And it was reſol ved, That the Eſtate 
Tail was barr'd by the Warranty; but if the Releaſe by M. had been 
made after the Death of B. in ſuch Cale the Iſſue of B. might have avoid. 
ed the Warranty by the Statute of 11 H. 7. 20. 3 Rep. 58. b. 61. a. h 
Mich. 37 & 38 Eliz. C. B. the 3d Reſolution in Lincoln- Colleges 


e. 

22. Tf Zenant in Tail, being in of another Eftate, ſuffers a Common Reco. 
very, and a Collateral Anceſtor ot che Tenant in Tail releaſes with War. 
ranty to the Recoveror, and atter the Recoveror makes a Feoff ment to Uſes, 
which are executed by the Statute 2) H. 8. and after the Collateral An. 
ceſtor dies. In this Cale, tho the Eſtate of the Land be transferr'd en le 
Poſt, before the Deſcent of the Warranty, yet this Warranty ſhall bind, 
and the Terretenants may take Advantage of it by way of Rebatter, 3 

Rep. 62. the 4th Reſolution in Lincoln-College Caſe, 
Mod. 192. 23. A. was Tenant for Life, Remainder in Tail to B. his Son, Remain- 
2 755 der to the right Heirs of A. who levied a Fine with Warranty to the Uſe « 
— L. and M. in Fee, and they by Bargain and Sale convey their Eſtate to the 
Rep. 162. Defendant. B. in A. & Life-time, before the Warranty attach'd, came of ful 
pl. 179. S. C. Age. Then A. died. And the — 1 * was, Whether the Entry of the 
argued — Son was barr'd by this Collateral Warranty, thus deſcended on him; 
Ibid. 188. f ot | 7 5 
pl. 192 S. C. and 3 Juſtices, abſente North Ch. J. were clear of Opinion that it was, 
adjudg'd by and fo judgment was given for the Detendant. And Ellis J. ſaid, that 
3 Juttices, tho' in this Caſe the Warranty did not attach before the Eſtate in the 
(Vaughan Land was transferr'd, yet *ris well enough if it attach afterwards. 


Tha 20} 2 Mod. 14. Hill. 26 & 27 Car: 2. C. B. Williamſon v. Hancock, 


Deſendane | 
Mould take Advantage of this Warranty, by way of Rebutter. 


24. J. Tenant for Ninety-nine Years, if he ſo long live, Remainder h 
7 rabies during the Life of |. to preſerve the contingent Remainders, Re- 
mainder to /ir/t, ſecond Ec. Sons of F. to be begotten in Tail, Remainder 
to Heirs Male of the Body of F. Remainder to T. Brother to J. and tothe 
Heirs Male of his Body; and this Eſtate was created by A. Father to 
J. and T. > having no Iſſue, the Truſtees convey the Freehold to him, and 

e levies a Fine, and after ſuffers a Recovery, which was to the Ule ot 
himſelf and his Heirs, and deviſes the Land to Temple &c. in Truſt for 
&c. and dies, T. being his Brother and Heir. In this Caſe it ſeem'd to 
be the Opinion of the Court, that the Remainder of T. was barr'd by 
the Collateral Warranty deſcended upon him. Skin. 106. Paſch. 25 


Car. 2. B. R. Riſley and Temple. 
25. 48 


*R3 


| their Titles, and to thoſe A. is co 


8 
—_ — 
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25. 485 22 cap. — S. 21. 328 That all Warranties made after od this 
r/t Day of Trinity-Term, by any Tenant for Life, of any Lands, Tene- Act, Colla- 
AY He A the 2 45 di gan 4 „ Ke. feral War- 
ments, or Hered. 5, me deſcending or coming to any Perſon in Re- ranty of 
denon or Remainaer, ſhould be void, And ſo of Collateral Warranties by any every other 
Anceſtor, coho has no Eflate of Inheritance in the ſame, they ſhall be void Tenant for 
againſt the Heir. Life barr'd 
. ae nf Rem : the Heir in 
Reverſion or Remainder, not entring in the Anceſtor's Life ; but if he had enter'd for the Forfei- 
ture, and avolded the Eſtate to which the Warranty was annex'd, the Warranty was avoided allo, 


— 


| Hawk. Co. Litt. 36 1. 


Before. _— collateral Warranty was a Bar both of a State in Fee and J. ail, with or without Aſſets. 
Hawk. Co. Litt. 47 3. 
4. B. and C. are Brothers. A Gift is made to A. in Tail, Remainder to B. in Tail, Remainder to C. in 
Tail, A. diſcontinues with N. — This is collateral to the Brothers, becauſe the Remainders are 
nd lateral; and it ſeems, that ſuch a M arranty does ſtill bar the Remain- 
ders, becauſe it is not <vithin this Act, which ſpeaks only of Warranties made by them who have no 
Eſtate of Inheritance in the Land &c. Sed C. If a Warranty made by the Donor ſhall be a Bar, inal. 
much as tho' it be collateral, and made by an Anceſtor who has an Inheritance in the Land, yet the 
Eſtate of the Donees doth not depend on the Donor's, but his on their's. Hawk. Co. Litt. 47 4. 

It is a common Miſtake, that all Collateral Warranties ave taken axvay by this Statute ; whereas it only 
makes void all Warranties by Tenant for Life, and all Collateral Warranties made by any Anceftor, 
not having an Eſtate of Inheritance in Poſſeſſion. So that if A. be Tenant in Tail, Remainder to B. his 
next Brother, (which is a N Caſe, ariſing almoſt on every Marriage-Settlement) and A. be- 
ing in Poſſeſhon makes a Fcoffment, or levies a Fine, with Warranty from him and his Heirs, and dies 
without Iſſue, this is a Collateral Warranty, (for B.'s Title is by way of Remainder, to which his elder 
Brother is collateral) which ſhall bar B. notwithſtanding the Statute, tho' no Aſſets deſcend. Et fic de 
ſimilivzus. Rob. of Gay. 125. cap. 6, 


26. Tho' a Collateral Warranty will not give a Right, yet it will bar one, 
and when it is barr'd by a Warranty, it is as much as it it were barr'd 
by the Statute of Limitations. After the Miſe join'd in a Writ of Right, 
the Grand Aſſiſe is to try Whether the Demandant has more mere Right 
than the Tenant; and in ſuch Caſe a Co/lateral Warranty will neither bar 
wor make a Right; but in all Poſſeſſory Actions it is otherwiſe, As in an Eject- 
ment ; for there a Collateral Warranty will make a Title, according to 
10 Rep. Seymour'g Cale. And in 16 Aſſ. 16. a Title was made in an 
Aſfiſe under a Collateral Warranty. A Fortiori, it may be done in Eject- 
ment. MS. Rep. Mich. 5 Ann. B. R. Smith v. Tindall. | 

27. A collateral Warranty will hinder a Remitter ; [As] if a Man be 
Tenant tor Life, Remainder to his Wife tor Lite, Remainder to their 
firſt Son in Tail, here, if the Husband after the Son comes of Age, 
makes a FeofIment to another and his Heirs with Warranty, and after 
that an Eſtate is granted back to the Husband, and then he dies, this 
collateral Warranty will hinder a Remitter to the Son. MS. Rep. 
Mich 5 Ann, B. R. Per Cur. in Caſe of Smith v. Tindall. 


(U. b. 4) Warranty collateral. // Tat is. See (U b. 3) 
—(W. b.) pl. 
IT 
1. f Very Warranty 1 Tenant for Life is collateral to him in Remain- =_ _ — 
der, and the Warranty of him in Remainder is collateral to ever 
aber Tenant for Life &c. becauſe it is collateral zo the Title, tho' it be li- 
neal in Blood; and ſo of Warranty which is collateral of Blood, this is 
a Bar alſo. Br. Formedon, pl. 67. cites Old Nat. Br. 148. 
2. If Tenant in Tail diſcontinues the Tail, and hath 15 and dies, and Fhe Reaſon, 


i i : - heref 
the Uncle of the Iſſue reltaſes to the Diſcontinuee with Warranty &c. and 3 


dies without Iſue, this is collateral Warranty to the Iſſue in Tail, be- ranty of the 


Rr cauſe 


„ urpmmocitr OD — 
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Uncle, bav- cauſe the Warranty deſcends . — the Iſſue that cannot convey himſelt 


ing vo Right to the Entail by means of his Uncle. Litt. S. Jog. 
to the Land 


intail'd, ſhall bar the Iſſue in Tail, is, for that the Law preſumes the Uncle would not unnaturally diſberit ti 
loco u Heir, being of his own Blood, of that Right which the Uncle never had, bur came to the few 
another Mean, wnleſs he <vould leave him greater Advancement ; Nemo preſumitur alienam poſteritatem 
ſuz prætuliſſe. And in this Caſe the Law will admit no Proof againſt that which the Law reſumes, 
And ſo it is of all other collateral Warranties ; for no Man is preſum'd to do any thing againf Nature, 


Co Litr. 273. a. 


3. If 3 Coparceners alien in Fee with Warranty, each Warranty ſhall he 
co] lateral; Per Brian and Fairfax J. but Brooke ſays, Quære inde ; for 
it ſeems to him that the Warranty of the one is collateral to the other 
two for the Parts of the other two; for they cannot claim their ow; 
proper Parts by their Siſter, but as to the Part of her who warrants, iti 
only lineal to the other Daughters, if ſhe dies Without Iſſue; for they may 
claim the Part of their Siſter, who made the Warranty, by her who 
made it. Et ſic nota bene. Br, Garranties, pl. 56. cites 4 H. ». 18. 

If the Baron and Feme alien the Lang of which fbe is dowable, there, 
to 1 collateral Warranty, it is good to have the Warranty of the Fen; 
againſt her and her Heirs, and then if ſhe has Iſſue by the Baron, and 
ſhe and the Baron die, the Warranty ſhall be collateral to the Iſſue, becaul: 
the Land comes by the Father, and not by the Mother. Br. Garran- 
ties, pl. 79. cites 31 H. 8. ä 

5. Tenant in Tail has Iſſue two Daughters, and dies, the eldeft enters int, 
the whole, and thereof makes a Feoffment with Warranty, and dies without 
Iſſue ; this is collateral to the youngeſt as to the one Moiety which be. 
long'd to her, and lineal as tothe Moiety belonging to the eldeft, Litt. $, 


10. 
* In Tail, : 6. If there be Father and 3 Sons, and Land is given to the Father for Life, 
And. 37. pl. the Remainder 70 the 2d Son in Tail, Remainder to the eldeſt and younget 
AS ge Son in * Fee ; and atterwards the 2d Son releaſes to the Father, his Has, 
Warranty and Aſſigns, all his Right in the Land, with Clauſe of Warranty againf 
ſhall not him and his Heirs for ever; Atter which the Father deviſes the Land 10 4 
bind the Stranger in Tail, and dies, and then the 2d Son dies without Iſſue, and then 
* the goungeſt dies without Iſſue in the 82 the Deviſee, and then the el. 
never was deft Son enters upon the Deviſee. The Court were of Opinion that his En- 
out of Poſ- try was lawtul for the whole during his Life, becauſe this Warranty 1s 
ſeſſion of his not collateral to him, for that his Remainder never was diſcontinued, 


Remainder ; Bendl. 225. pl. 256. Trin. 16 Eliz. Anon. 


and that it 


the Father f 
had made a Feoffment, it ſeems the Eldeſt had not been bound by the Warranty, if the Feoffee was in, 


and continued Poſſeſſion at the Time of the Warranty made; for the Intereſt of the Eldeſt was nc: 
bound by the Warranty at the Time of the making it, nor was this Intereſt warranted, nor was the 
Warranty during this annex'd to the Lands. 


7. A. ſeiſed in Fee, infeoff d B. in Fee, to the Uſe of M. his (Als) 115 
and of the Heirs of A. which he ſhould beget of the Body of M. Remainder 
to the Iſſue of the right Heirs of H. They have Iflue. Afterwards 4A. 
makes a Feoftment in Fee with Warranty, and dies ; M. enters and dies. 
The Court held that this Warranty was collateral to the ſame Iſſue, be- 
cauſe it deſcended upon him in the Lite of the Barofi, Quere. Bendl 
264. pl. 276. Trin. 17 Eliz. Cadbury's Caſe. * 

8. Releaſe with Warranty of Tenant by the Curteſy, or in Dower, or 7:- 
nant for Life, to the Diſſeiſor, was collateral Warranty by the Common 
Law, and ſhould bind the Heir; but this is to be intended when her: 
was 0 Covjn or Colluſion to make Diſſei/ens ; but atter Diſſeiſins made 
without Covin, there, ſuch Releaſe in Caſe of the Tenant by-che Currtely, 
or Baron ſeiſed in Right of his Feme betore the Statute of Glouceſtet, ot 
of the Tenant in Dower or in Jointure betore the 11 H. 7. was a Bar, as 


a Re- 


nnd URS A www mi . a6 


Ses 0 = -& 
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— 
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a Releaſe by other Tenant for Life is at this Day. Bur Releaſe at this 


Day, by Tenant for Lite made to the Diſſeiſor, or any other without 
Covin, and yet with Intent to bar him in Reverſion, ſhall bar him; for 


159 


' Intention, without Covin and Diſſeiſin, ſhall not avoid the Warranty; 


As if the Father Tenant for Life, had made Feoffment in Fee with War- 
ranty, and died, this Warranty ſhall bind the Son, tho' it was of Pur- 

ſe to bar him, becauſe there was not any ſuch Diſſeiſin; and therefore 
ſuch Warranty cannot be avoided by Averment of Covin; and Warranty 
commencing by Tort cannot be avoided, but Warranty which com- 
mences by Diſſeiſin. 5 Rep. 80. a. b. in a Nota of the Reporter in 
Fitzherbert's Caſe. 


— — 2 n 


(U. b. 5) Original Intention of Collateral Warranty. 


1. NO Reaſon can be given for à collateral Warranty ; Per Cur. 4 Mod, But Holt 
211. Paſch. 5 W. & M. in B. R. in Caſe of the Attorney Ge- A. J. fad, 


h 8 
neral v. Dr. Lancaſter. 4 — 2 


of collateral 
Warranty was the Security of Purchaſers, and for their Encouragement ; as alſo for the eſtabliſhing and 
ſettling the Eſtates of ſuch as were in by Title or Deſcent caſt ; and this was the only Security ſuch Perſons 
could have at Common Law. And becauſe the Eſtate of ſuch Perſons as are in by Title, are much fa- 
vour'd in Law, theſe Covenants that were for ſtrengthening of them were favour'd likewiſe. And in 
thoſe Days there was no Need of a lineal Warranty ; but, however, the Force of that is raken away by 
the Statute of Donis ; and Common Recovery is not upon the Suppoſition of Recompence in Value, and 
never was within the Statute, but always as much out of it as if it were ſo mentioned by expreſs Words. 
And this, he ſaid, was my Lord Hale's Opinion. 12 Mod. 512. Paſch. 13 W. 3. Anon. 7 


2 —_— —— — 


(b. b. 6) Collateral Warranty. Bar. Of what Eſtates 
and what Heirs. Gavelkind &c. 


1. FJ Reſpaſs upon the Statute of R. 2. by 4 Pigot ſaid that thoſe 
4 are Heirs in Gavelkind, and that A. Uncle ro them had re- 
leaſed with Warranty, whoſe Heirs they are; Judgment if Action con- 
trary to the Warranty. And by all the Juſtices ir is no Bar; bur ir 
was argued that it is no Bar but again/t the Heir at Common Law, and not 
againft che other younger Sons. Br. Treſpaſs, pl. 363. cites 22 E. 
& lo. | 
2. Warranty never goes with Borough Engliſh or Gavelkind Land to 
the ſpecial Heir, nor can it deſcend to one of the Half-blood ; and nei- Su A gr. 
ther Collateral Warranty nor Lineal did ever bind the Heir &c. unleſs aan 7 
it deſcended on him. Hawk. Co. Litt. 487. | him thar is 


* Heir to him 


: that made the Warranty by the Common Law. Co. Litt. 376. a. 


(Ub7) 


tt. W 3 


* 
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If 
| E | | * 
(U. b. 7) Warranty collateral. Defeated. 
1. 1 F Anceſtor collatetal releaſes with Warranty, and the Heir enter; L 
in the Life of him who warrants, the Warranty is gone for ever. 
Br. Garranties, pl. 91. cites 9 Afl. 15. "7 a 
Contra if the 2. If Tenant for Tarn of Life is diſſeiſed; and an Aucęſtor collateral of him MW - 
Tenant for in Rever/ion releaſes with Warranty, and dies without Iſſue, and after the 
2 Tenant for Life enters, the Reverſion by this is not recontinued, but re. | 
ite Hefen mains to the Diſſeiſor, by Reaſon of the Warranty which is deſcended be. n 
of the War- fore the Entry of the Tenant for Life; Per Kirton, quod Finch conceſſt. pl 
nw ; for Br. Garranties, pl. 51. cites 44 Afl. 35. 
Poſſeſſion upon which &c. had been defeated, and ſo the Warranty defeated, Ibid. | { 
| 


3. It was agreed, that where collateral Warranty is deſcended upon one h. 
within Age, he may enter within Age to defeat the Warranty, or at full 
OO f th 
Age, by reaſon of the Nonage before; Quod nota. But it ſeems, that it 9 
a Deſcent be meſne between the full Age and the Entry, that then he cannot Li 
enter. Br. Garranties, pl. 62. cites 18 E. 4. 13. 


« B_ Wn 


(W. b) Lineal Warranty with Aſſets. Bar, in what 1 
Caſes. Aud what is a lineal Warranty. ab 


Br Aſſets 1. IT was found by Office, that King H. 3. was ſeiſed in Fee of the Ma 
per Dees nor of C. and gave to E. C. in Tail, and that E. died without Iſue, 
K* by which the Land ought to revert to the King, and it was return d in 
Chancery ; and M. came, and not confeſſing the Tail ſaid that E. the 
Donee infeoff*d W. her Baron in Fee, with Warranty in Exchange for anc- 
ther Manor which W. gave to E. and his Heirs, and that E. was Anceſtor " 
of King E. 1. Grandfather to the King which now is, and ſpew'd how, and f 
that Aſſets deſcended to the ſaid King E. 1. by the ſame E. the Feoffee in Fes 
ſimple, viz. ſuch Land in the County of S. and demanded Judgment if 1 
againſt the Deed with Warranty, and Aſſets deſcended &c. by which a 
the Right ot the Reverſion was extinct in King E. 1. Que Eſtate W. M. P 
has ; and demanded Judgment it the King ſhall impeach ; and Search ' 
| was made, and found that E. died ſeiſed ot the Aſſets which deſcended * 
ö to E. 1. by which M. had Reſtitution; quod nota. Br. Garranties, pl. 
| 52. cires 45 Ail. 6. f 
| 2 It Tenant in Tail of an Advowſon in groſs aliens with Warranty, and I 
| has Iſſue, and dies, and Aſſets deſcend, the Iſſue brings Ouare Impedit, Lute 
the Warranty and Aflets is a good Bar; and it the Heir has no Aſſets by t 
| at the Time &c. bur Aſſets deſcend after, the Alienee thall have Scire ets 
tacias to have in Value; Per Mombray, which none denied. Br. Aſſeus al 
| per Deſcent, pl. 32. cites 43 E. 3. 26. 
* As where 3. Note, that /inzal Warranty is no Bar in Formedon * without Aſſets. 


5 * _ m Br. Formedon, pl. 13. cites Old Nat. Brev. 

ali PA — a 

ſue 2 Sons, B. the eldeſt, and C the youngeſt, and .4. and B. make a Fecffment cih Warraniy, and H. 
dies, and then A. dies, and C. brings his Formedon. The Feoffment of B. with Warranty is pleaded i 
Bar. Upon Demurrer Judgment is given for C. for it is but a lineal Warranty, and then without A! 
ſers it is no Bar; for tho' B. died in the Lite of A yet the vounger Son by Poſlibility might have has 
: tlie 


ö 
g 
{ 
[ 


— 
- 
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the Land as Heir to him. Hutt. 22. Mich. 16 Jac. Biſhop's Caſe.— By F orce of the Star. of Weſtm 2. 


Lineal Warranty without Aſſets, is no Bar of an Eſtate Tail, but it is {till a Bar to an Eftate in Fee, 


Hawk. Co. Litt. 473. 


4. But it is a * good Bar with Aﬀers by the Equity of the Statute of * 4s if Te- 
Glouc. which Statute was made before the Statute W. 2, of the Tail. Br. n in Tail 
Formedon, pl. 73. cites Old Nar. Br, has Iſſue, and 


aliens with 


| RET | n 6 Warranty, 
and leaves Aſſets and dies, the Iſſue cannot recover by Formedon ; for the Warranty and Aſſets is a 


Bar. Br. Taile & Dones &c. pl. 33. cites 24 H. 8. S. P. Br. Garranties, pl. 28. (bis) cites 38 
E. 3. 23. 


5. But collateral Warranty is a good Bar without Aſſets; for this re- 
mains at Common Law, notwithſtanding the Statute. Br. Formedon, 
pl. 73. cites Old Nat. Brev. tit. Formedon. 

6. But if Tenant in Tail aliens in Fee with Warranty, and dies, and Af S. P. Br. 
ſets deſcend, and the Heir enters and aliens the Aſſets, yer he is barr'd or 3 Do- 
his Life; but when he dies, his Iſſue ſhall not be barr d; tor he thall not 38. Bee; - 
have the Aſſets. Br. Formedon, pl. 73. cites Old Nat. Brev. J. 


| S. P. Becauſe 
che lineal Warranty deſcends only to him without Aſſets; for neither the pleading the Warrant — 
out the Aſſets, nor the Aſſets without the Warranty, is any Bar in the Formedon in the Deſcender, Co. 


Liu. 393. b. 


5. But if he who aliens the Aſſets brings Formedon, and is barr'd by the S. P. Br. 
Warranty and Aſſets pleaded by Þ fm. a in Court of Record, and die s, dan, 4 2 * 
his Iſſue cannot recover the Land by Formedon, becauſe his Father was on — 
barr'd by Judgment; Quod nota Diverſity, Br. Formedon, pl. 43. cites H. 8. but 
H. 6. Brooke ſays, 

12 | Quere in- 
de; for it ic contra in the Old Natura Breyium in Formedon in the Deſcender.—S. P. For a Bar in 
a Formedon in the Deſcender, which is a Writ of the higheſt Nature that an Iſſue in Tail can have, 
4: good * in any other Formedon in the Deſcender, brought afterwards upon the ſame Gift. Co, 

tt. 303. 


8. But where a Man aliens the Land of his Feme with Warranty, which 
is Fee-imple, and dies, and Aſſets deſcend, and the Heir aliens the Aſſets, 
aud dies, his Heir ſhall not have Cui in Vita of the Land alier'd ; for it 
a Man be once barrable of Fee-/imple, he and his Heirs ſhall be barr'd 
thereof for ever. Contra of Tail, by reaſon of the Stat. W. 2. Br. 
Formedon, pl. 53. cites 7 H. 6. k 

9. In Avowry by the Iſue in Tail for Rent-charge intaild, a Feoff ment _ in 
ef the Anceſtor of the Land out of which &c. diſcharg d of the Rent with 5" on 
Warranty and Aſſets deſcended, is no Plea; tor the Avowant is not to re- ü f 
cover any Rent; for he is in Poſſefion by his Avowry, and ſhall have only Mortdanceſ- 


Return; it 1 | . L 59. Cites 2 ter &c. 
* 5 and therefore it is no Bar Br. Avowry, pl. 79. cites 21 1 
* | or Rent 
may be recover'd by Judgment. Br. Avowry, pl. 79. cites 21 H. 7. 9. 10. 


10. Lineal Warranty of Tenant in Tail, it it had not been for the Sta- 
tute of Glouceſter 6 E. 1. 3. had no more bound the Right of the Eſtate Tail 
by the Statute de Donis with Aſſets deſcending, than it does without Aſ- 
ets; Per Vaughan Ch. J. Vaugh. 365. Mich. 25 Car. 2. C. B. in Caſe 
of Bole v. Horton, 


Sſ | (K. b) Warranty 


V 


Y be (Aſſets. 
An Advowſon 1. A, JN Advowſon ſhall be Aſſets in a Formedon, becaule it is an 
yoo Advantage to him to advance his Blood or Friend, 9 h. 


don, for it is 6. 52. b. 57. 

not valuable; 4 * 3 

per Keble. But Davers and Vavaſor contra; for it ſhall be valued for every 201. per Ann. of the Adra 
ſen at 203. Br. Aﬀets per Deſcent, pl. 21. cites 5 H. 75. 35,—-—Cro. E. 359, 360. S. P. cites 12H,$ 
8. and ſays that other Books are, that it ſhall be valued at 12 d. in the Pound. 


2. A Reverſion in Fee expectant upon a Leaſe for Years upon which 


a Rent is reſerv'd, ſhall be Aſſets. 

3. So ſuch Reverfion ſhall be Allets, tho* no Rent be reſerv'd upon 
the Leaſe. 16. E. 3. Age 45. | : 

4. A Reveriion in Fee expectant upon an Eftate for Lite, upon which 
a Rent is reſerv'd, ſhall be Aﬀets, 16 E. 3. Age 45. 
* So ſuch Reverſion ſhall be Allets, cho' no Rent be reſerved upon 


Leaſe. 
6. Tf Tenant in Tail leaſes for Lite, reſerving a Rent, and dies, thy 


Revertion and Rent deſcending upon the Iſſue in Tail, ſhall not be any 
Aﬀets, becauſe it ts to be deteated by the Formedon brought by the” 


Iſlue. 16 E. 3. Age 45. ; 5 
* Keilw. 7. A Seigniory in Frankalmoigne is no Aſſets, becauſe it is not valuable, 


104. b. pl. and therefore nor to be extended; and fo it ſeems of a Seigniory of * 
4 S F. Homage and Fealty. Co. Litt. 374. b. 


5 — 


4 


e 


(I. b) Warranty lineal, with Aſſets. JYhat Eſtaie ſhall 
be Aſſets. 


I. N Eſtate Tail PA Deſcent from the ſame Anceſtor, ſhall not be 
0 


any Aſſets in Formedon. 16 E. 3. Age 45. 
Br. Recove- 2. The Heir ſhall not render in Value by Warranty of the Anceſtor, 


ry, Pl. 13- if the Aſſets do not deſcend by the ſame Anceſtor who made the Deed. Br. 


ites S. C.— 
"1; if the Aſſets Per Deſcent, pl. 19. 
Grandfather | ; 

be ſeiſed of Land, and the Father makes Iarranty to J. N. of other Land, and dies, and after the Grand, 
ther dies ſeiſed, the Son ſhall not render this Land in Value; for the Father was not ſeiſed of it, and be 
has it as immediate Heir to bis Grandfather ; per Thorp. Br. Aſſets per Deſcent, pl. 19. cites 24 E 


3. 47. | 
Aud where there is Grandfather, Father, and Son, and the Grandfather leaſes Land for Life, and the 
Father <varrants other Land, the G r and the Father is ſeiſed of the Reverſion, and dies, be 
Tenant for Life after dies, the Heir ſhall not render in Value by this Land; for the Father was as! 
ſeiſed of the Land; per Thorp. Rm inde ; for Reverſion is good Aſſets, as it is ſaid elſewhere. 5' 
Aſſets per Deſcent, pl. 19. cites 24 E. 3. 47 Br. Recovery, pl. 13. cites S. C. But if the Fa. 


ther bad w__ and leaſed for Life, and died in the Life of the Tenant for Life, this is good Aﬀlets to bind 
the Heir. i 
cites S, C. 


r. Aſſets per Deſcent, pl. 19. cites 24 E. 3. 47. Per Wilby.———Br. Recovery, Pl. 1; 


3. Note, .Aſſcts requiſite to make a lineal Warranty a Bar, mult hare 
6 Qualities: 1it, It 74u/ be Aſfets (that is) of equal Value, or more, & 
the Time of the D:cem. adly, It muſt be of Deſcent, and zot by Pur: 


chit 
A 


See (Y, b) (X. b) Warranty Beal with Aſſets. What thing foal 


f 
a 
l 
[ 
t 
V 
1 
ti 
V 
C 


dies, and Aſſets deſcend, and the Iſue aliens the Aſſets, and brings Formedon, he ſhall be barr'd. Br, 
Aſſes per Deſcent, pl. 18. cites 19 H. 6 45, 46. Per Newton. | 


8 Voucher. 


chaſe or Gift. zdly, It muſt be Aſſets in Fee-/imple, and not in Tail. o 
2 Man's Lite. ꝗthly, It muſt N. bim as Heir to the * 
Anceſtor that made the Warranty, as Littleton faith. $thly, It muſt be 
Lands or Tenements, or Rems, or Services valuable, or other Profits iſſuing 
out of Lands or Tenements, and not Perſonal Inheritances, as * Annuities, * Kelw, 124 
and the like. 6thly, It muſt be is State or Intereſt, and not in Uſe, or b. pl. $2. 1 
Right of Actions, or Rights of Entry; for they are no Aſſets until they Caſus incerti 
be brought into Poſſeſſion. But if a Rent in Fee-/imple, iſſuing out of the Temporis. 
Land of the Heir, deſcends unto him, whereby it is extin&, yet this is | 
Aſſers ; and to this Purpoſe hath, in Judgment of Law, a Continuance. 
Co. Litt. 374. b. | 


159 
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(Z. b) Warranty with Aſſets. // hat ſhall be Aſets in Ser. v) 
Hrmedon. 


1. IF Land deſcends to the Heir, this is Aſſets before Entry; for he 

1 may enter at his Will. 43 E. 3. 9. b. 

2, But an Cſtate deſcended, not of the Value of the Land demanded, 
ſhall not be Aﬀets. | 

3. As if the King has Land in Extent for Debt of the Anceſtor, the 
Franktenement and Inheritance which is in the Heir ſhall not be Al 
ſets, Dubitatur 43 E. 3. 9. b. (It ſeems that it the Franktenement 
and Inheritance whtch he has in him, be of the Value of the Land de- 
manded to be ſold, conſtdering the Time of the King's Extent, it 
ſhall be Aſſets, otherwiſe e contra.) 

4. If Rent-Charge iſſues out ot the Aſſets to the Value of the Land, 
this Land ſhall not be Aſſets. 43 E. 3. 9. b. 

5. The Land deſcended ſhall not be Aﬀets, but according to the 
Value of the Land at the Time of the Death ot che Anceſtor, not havin 


Regard to that which they have built and amended ſince the Death o \ 
the Anceſtor. 18 E. 2. Aﬀets by Deſcent, 4. by Herle, | 
6. The Land deſcended ſhall not be any Bar for more Land than the 
Value of that which is deſcended. 18 E. 3. 51. h. 21 E. 3. 9. b. 22 Fol. 775. 
E. 3. 26. Adjudged 18 E. 2. Aﬀets by Delcent, 4. 
7. Tf Seigniory deſcends to the Heir, and then a Tenancy eſcheats, 2 ob- 


this hail be Aets, 6 D, 4. pl. 1. . 


not deſcend from the Anceſtor to the Heir, becauſe the Eſcheat came after his Death, and ſo is a Profit 
accruing to the Heir by reaſon of the Seigniory, and not by reaſon of any Poſſeſſion which was in the 
Father. But Keble held e contra; for tho' he had not the Land immediately by his Father, yet he 
had it from him by a Mean; for the Seigniory deſcended from the Father to him, as Heir to the Pacher 
the which Seigniory was the Cauſe of the Eſcheat ; and in Action againſt him for the Land, he ſhould 


have his Age, ſo that it came not by his own Act. Kelw. 104. b. pl. 14. Caſus incerti Temporis. 


g. Tf a Rent deſcends to the Tenant of the Land, it ſhall be Aſſets, 


(tho' it be extinct.) 19 E. 3. Allets by Delcent, 5. g . ; 
9. Ik Aſſets deſcend, ft ſhall continue Aſſets, rho” he aliens it before If J in 


the Action brought. 19 E. 2. Aſſets by Deſcent, 3. Tail diſcon- 


tinues, and 


. 10. Aſſets by Tenant in Tail taken in Exchange ſhall not bind the Heir 
in Tail, if the Heir does not agree to it, but waives the Poſſeſſion; and 
. yet 


185 Voucher. 


yet ' tis otherwiſe of other Land deſcended. Br. Aſſets per Deſcent, pl. 
20. Cites 14 H. 6. 2. | | 


> 


Ir 
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— 
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(A. c) Warranty Lineal. Aﬀets in Formedon. What 
- Thing ſhall be Aſſets. I Reſpect of the Value. 


1. TF a Man demands 3 Carves of Land againſt 3 diverſe Tenants by 

3 Præcipes by Form of the Gift made to his Anceſtor, and he has 
one Carve by deſcent in Fee from this Anceſtor, it ſeems that he ſhall 
not be barr'd by all z of all the Carves by this Alfets, but only of 
the 3d Part of every one of them, upon HA 55 Matter to 


Court according to the Aﬀets which he has in 1 E. 3. 9. 
Shard. e 


* 


(A. c. 2) Aſſets in F ormedon Pleadings. 


1. I N Formedon the Tenant pleaded Warranty with Aſſets by Deſcent, 
and the other pleaded Riens per Deſcent, and ſo to Iſſue, by 
which the Jury came, and found that he had by Deſcent and not is tio 
Value; and Wilby held that he ſhould be barr'd by his falſe Plea; for 
he might have pleaded that he had nothing by Deſcent but only ſo much, 
and then he ſhould not be barr'd but only of Parcel, but now he ſhall 
be barr'd of the Whole, by which the Demandant was nonſuited ; tamen 
quære Legem inde, Br. Aſſets per Deſcent, pl. 16. cites 21 E. 3. 28. 
2. In Formedon the Tenant pleaded Warranty and Aſſets, and prayd 
that the Parol demur for Nonage of the Plaintiff ; Per Clain, you mutt 
ſhew where the Aſſets lie; but per Finch, you need not ſhew it till you 
come to full Age, and plead Riens per Deſcent, then ſhew where the Aſſets 
lie LW the Parol demurr'd &c. Br. Aſſets per Deſcent, pl. 14. cites 
8 E. 3. 24. 
; 3. Land be intail'd to a Feme who has Iſſue two Daughters by one Ba- 
ron, and one Daughter by another Baron, and the ſecond Baron aliens the 
whoſe, and leaves Aſſets to the third Daughter, and dies, and the third 
Daughter brings Formedon, the Tenant thall plead in Bar againſt the 
third Daughter of her Portion, and vouch her of two other Parts. Br. 
Voucher, pl. 103. cites 40 Afl. 37. 


S.P. Br. A- 4, In Formedon or Debt againſt the Heir where Aſſets by Deſcent 
ſets per De- 


entf pl. 22. is in Iſſue, he need not to ſhem how the Aſſets are, nor what, but Aſſets at 
3 3 Hi. ſuch a Place; Per Cur. Br. Aſſets per Deſcent, pl. 2. cites 3 H. 6. 3. 


15. Per 5. In Formedon, if the Tenant plead Warranty and Aſſets, the De- 
Kingſimill mandant may reply that after the Deſcent F. N. has recover d the Aſs 
and FEVLL, 


by elder Title. Br. Aſſets per Deſcent, pl. 25. cites 1 E. 5. 3. 


(A. c. 3) Re- 


Voucher. 


(A. c. 3) Rebutter, what it is. 


. D Ebouter is a French Word, and is in Latin Repellere, to repel, 
or bar, that is, in the Underſtanding of the Common Law, the 
Alion of the Heir 7 the Warranty of his Anceſtor ; and this is call'd to re- 
but or repel. Co. Litt. 365. a. | 

2. A Rebutter is Where a Man grants Land [which he has] to the Uſe ' 
of himſelf, and the Iſſue of his Body to another in Fee with Warranty, and 


vor impleads the Tenant alleging the Land was entail'd ro him; the Do- 
nee comes in, and by Virtue of the Warranty made by the Donor repels the 
Heir, becauſe tho the Land was entail'd to him, yet he is Heir to the 
Warrantor likewiſe. Heath's Max. ) 

z. H if I grant to the Tenant to hold Abſque Impetitione Vaſti, and after- 
wards implead him for Waſte. made, he may debar me of this Action by 
ſhewing my Grant; which is likewiſe a Rebutter. Heath's Max. 74. 
cites Bro. Abr. Tit. Bar, 23. 25. Nov. Lib. Intr. verbo Rebutter. Co. 1 
Inſt. 365. a. 6 H. J. 4. hs 
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i (B. ) Rebutter. How it may be. Vitbout ſhewing 
X Deed of Aſſignment. 


1. IN Aſſiſe the Tenant may plead the Releaſe of the Anceſtor of the 

I Plaintiff with“ Warranty to J. S. then Tenant of the Land, his 
Heirs and Aſſigns, and that after J. S. died and W. S. enter'd as Heir, 
1 he has, and ſo rebut the Plaintiff without ſhewing any 
o d of Aſſignment, or ſhewing how he comes to the Land. 26 
2. The Aſfignee of him who takes Land in Exchange, may rebut by 
the Exchange without Deed ; for the Exchange is a Warranty in Law, 


— he cannot vouch. Br. Deputy, pl. 13. cites 3 E. 3. and Fitzh. For- 
medon, 44. 


Plaintiſt, whoſe Heir &c. and was not ſuffer d without ſhewing Deed of 


Alhgnment, no more than he can vouch as Aſſignee. Br. Garranties, pl. 
47. cites 22 Aſſ. 88. 


— 


(C. c Rebutter. ho may be rebutted, | t and wwho 
may rebut. | 4 


de- 
He who might be vouch'd if a Stranger had brought the Action 


may be rebutted, it himſelf be Plaintiff, becauſe he then can- 
not be vouch d. 18 E. 3. 52. b. ; 


- 


Tx 2. It 


the Donee leaſes out the Land to a 3d Perſon for Tears, the Heir of the Do— | 


3. In Aſſiſe the Tenant rebutted by the Warranty of the Anceſtor of the — be may 
re but HE 
Eſtate ch = 
out ſhewing 


Ibid. Cites 42 E. 3. 19.—Where Aſſignee rebuts by the firſt Deed, and ſhews it and I the Decd of j him 
whoſe Eſtate he has, there, he need not ſbezv how he has bis Eſtate. Br. Voucher, pl. 5.cites 3 H. 6. 24. 


See (Ec) 
+ See (D. c) 


„ 
2. I Feoftee with Warranty to him and his Heirs and Aſſigns aſſign 
over, and the Feoffor and his Heir brings an Action, the Aſſignee may 
rebut them, becauſe he cannot vouch them being Demandants, 1 
E. 3. 52. b. 22 All. 88. Admittey 26 8. 39. | 
3. So the Aſſignee of the Aſſignee may rebut him. 38 E. 3. 21. þ, 
Adjudged, 26 fl. 8. 39. $i Flog 28. 4046 17 . 
4. If Feoffee, with Warranty to him and his Heirs and Aſſigns, be 
diſſeiſed, and the Diſteiſee releaſes to the Diſſeiſor, the Difſeiſor may 
7 the firſt 2 by this Warranty ; for he is an Aſſignee by the 
Ns ba" a * 26 +* 39. 1 E W 2 7 
. [80] It Feoftte, with warranty to him, his Heirs, and Aſſign, 
dt bf be difleiſed, Diticiſor may rebur the Feottor. 26 Aff. 8. will prove this; 
5 for the 3 Eſtate implies as much, Contra 26 Aff. 39.. 

6. [So] Ma Feoftment with Warranty be made to another, a 
his Heirs or Succeffors, e who has the Eſtate ot the Feoftee may ttbut 
the Feoffor and his Heirs. 28 Aff. 18. per Curiam. 
J. [And] The Aſhignee of the Aſſignee may rebut by Force of ſuch 
Warranty. ra 24 E. 3. 32. Adjudged, 3 f 

8. Tf Feoftee, with Warranty to him his Heirs and Aſſigns, aliens 

in Fee, and recakes Eſtare to him and his Feme, they may rebut the 

| Þeir of the firſt Feoffor. 26 E. 3. 56. b. Curia. | 
| 9. Formedon ot at to V. and M. his Feme. The Tenant pleaded « 
| Feoffment of R. Grandfather of the Donee, to N. and M. his Feme, by: 
ſtrange Name, in Fee with Warranty, whoſe Heir the Demandant is, and 
the Feme died, and the Baron ſurvived, Que Eſtate he has, and de. 
manded Judgment 1i Actio againſt the Deed ot his Anceſtor, whoſe Heir 
he is. 'The Demandant ſaid, that R. is the 2 Perſon who was Dong, 
and NM. and M. are the Donees, Judgment. non allocatur, becauſe the 


— . 
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ment, becauſe he convey'd by One Eſtate, and did not ſbem How, 
allocatur, becauſe it is by way of Rebutter, which every Stranger may do 
if he has the Deed, but e contra by way of Voucher; wherefore the 
Demandant faid, that it was not the Deed of his Anceſtor. Br. Forme- 
don, pl. 16. cites 42 E. 3. 19. 2 al Egg 

10. If a Feme, Heir of a Diſſetſor, infeeff's me with Warranty, and ma: 
ries with the Diſſciſce, it atter the Difleiſee brings a Præciꝑe againſt me, 
I ſhall rebur him, in reſpect of the Warranty ot his Wits, and yet he 
demands the Land in another's Right. Co. Lict. 365. b. 


m__— PX — 


(D. c) Rebutter. hat Perſon may rebut. 


Se © 4 Stranger to the Warranty and Eftate ſhail not rebut by Force 
r woo ol the Warranty. 20 P. 6. 19. b. 


has the Deed | 
may rebut, but cannot vouch. Br. Formedon, pl. 10. cites 42 E. 3. 19. 


If a Man 2. Bur if a Feoffee with Warranty leaſes to another for Life, tit 
makes a Leſſee may well rebut. 20 Þ. 6. 19. 28 If, 18. 


Feoffment 

with Warranty to the Feoffee bis Heirs and Aſſigns, and the Feoffee leaſes to R. for Life, the Remainde! 
over in Fre; in Aſſiſe againſt the Tenant for Life be ſball rebut the Feoffor by this Warranty. Br. Vouche!, 
pl. 130. cites 11 Aſſ. 3. 


If a Mer, 3. Tf a Feoffee, with Warranty to him and his Heirs, aliens in Fe 
ar this Pay, the Athgnee map rebut the Feoffor, tho he cannot vouch, 15 C. 
evith N ar- 3 29. U. : 

ranty to him 


his Heirs and Aſſigns, and he makes a Gift in Tail, the Remainder in Fee, the Norre makes a Fe H 1 


Tenant relied upon the Warranty by the Demandant's comanding Joly a 
non 
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| Voucher. 1 63 


Ee, that 5 75 ſhall wot vonch. as Aſſignee ; becauſe no Man ſhall vouch as Aſſignee, but he that comes 
in Privity o 


ſtate; bur he muſt vouch his Feoffor, and he to vouch as Aſſignee, but ſuch an Aſſignee 


4. Ik Feoffee with Warranty takes Baron, has Iſſue, and dies, the 
Baton, Tenanc by the Curceſy, may rebut the Heir of the Feoffor by 
Force of this Warranty. 36 All. 9. b 

5. Ma Villein purchaſes Land with Wartgory to him and his Aſſigns, The Lord 
and the Lord enters, the Lord, who is in En le Poſt, may rebut the —— 
Feoffor and his Heirs, Contra 18 E. 3. 29. b. e th 


: | | Voucher, 
pl. 132, cites 22 Aſſ. 33,——8. C. cited Vaugh. 391. in Caſe of Bole v. Horton. 


6. [So] It a Villein purchaſes Land, wich a Collateral Warranty to Br. Choſe 
him and his Aſſigns, and the Warranty deſcends upon the Heir of him en Action. 


who created the Warranty, and after che Lord enters, He ſhall rebut pl 8 — 
the Heir by this Warranths tha he comes in En le Poſt, inaſmuch 8. Garran- 


as the Villein might have done it, 22 All. 37. Curia. —— 45. 
r Voucher, pl. 132. cites S. C8. C. cited by Vaughan Ch. J. Vaugh. 391. in Caſe of 
Bole v. Horton. ; 


. I Feoffee with Warranty forſeits the Land, by which it eſcheats 
to the Lord, (that is to ſay, by Attainder) che Lord by Eſcheat may 
rebut +; and his Velrs, tho he be in En le Poſt, Contra 18 

» 3. 29. 0. 
oy if a collateral Warranty be made to a Villein and his Aſſigns up- So if Colla- 
10 a Purchaſe of the Villein, and the Lord enters into the Land be- , War- 
ore the Warranty deſcends upon the Heir who is to be bound by this — rg 
collateral Warranty, and atter it deſcends upon him, the Lord ſhall 2:2 ard a 
not rebut him by this Warranty, becauſe he ts in En le Poſt betore the % Heirs, 


ny deſcended Upon the Heir. 22 * 22. Cd. 3. Lincoln Col- 5 — 


: he Baſtar 
9. Ik he ro whom a Collateral Warranty is made ſuffers a Common dies —— 


Recovery, aud after the Anceſtor, who created the Warranty, dies, pet e, and 


the Recoveror ſhall rebut by this Warranty, tho he was in partly En *Þ< £274 &y 


le Poſt betore the Warranty deſcended ; for he is not in merely En le — - 4 
Polſt in this Caſe. Co. 3+ Lincoln College 62. | the Anceſtor 


dies, this 
Warranty ſhall nor bind 3 Rep. 62. a. b. Mich. 37 & 38 Eliz. C. B in Lincoln College's Caſe, cites 29 Al. 
34 But ſays there is a great Diverſity between thoſe Caſes of Villein and Baſtard, and where one comes to 
the Land by Limiration of an Uſe, or by Common Recovery, for there he comes to it by the Limitation 
and Act of the Party ; and therefore he that has a Reverſion by Limitation of an Uſe, or by Common 
Recovery, tho* he be in En en le Poſt in both Caſes, yet he ſhall take gene fit ofa Condition, as Aſhgnze, 
within the Statute 32 H. 8. cap. 34. But when the Lord of the Villein erters, he comes to the Land in 
reſpect of a Title Paramount, viz. in reſpect of the Villcinage, and the Lord by Eſcheat, in reſpect of 
the Seigniory, which was a Title Paramount; and both thoſe are in merely Ea le Polt, and not by any 
Limitation or Act of the Party. 

Lord Vaughan ſays, Quzre in the Caſes of 22 Al. p. 37. and 29 Af. p. 34. whether, notwith- 
ſtanding the Warranty had defcend-d upon the Heir, while the Lands were in the Polſeſhon of the 
Villein-in the 1ſt Cafe, and of the Baſtard in the 2d Caſe, before any Entry made by either Lord, the 
del Lords] could have rebutted or vouch'd by reaſon of thoſe Warravtics, being in Truth Strangers 

to the Warranty, and not able to derive it to themſelves any Way. Bur if after the Warranty de- 
ſcended upon the Villein or Baſtard, the Villein or Baſtard had been impleaded by the Heir, and had 
d the Warranty againſt rhe Heir, and had Judgment thereupon by way of Reburter, then the 
ds might have pleagcd this Judgment as concluſive, and making the Villein's or Baſtard's Title good 
_ the Heir, and the Heir ſhould never have recover'd againſt the Lord's. And this ſeems the 
cating of the Book-22 AMl. p. 37. if well conſider'd, (tho. in Wpirt and Bence's Caſe no ſuch Dif- 


| erence is obſerv'd:) Vaugh. 392. 393. in Caſe of Bole v. Horton. 


It ſcems miſprinted for 22 Aſſ. 37. 


10. So if the Tenant of the Land who has a collateral Warranty, This Caſe 
makes Pot to Uſes before the Warranty deſcends upon the Heir err 
is to be bound by the Warranty, and after ir deſcends upon the Heir, y,"$erjeanc 
he thali be bound bo it, and Ceity que Uſe, who has the Etfate by Maynard; 


"7 7 Voucher. 


the Statute of 27 H. 8. may * rebut him by this Warranty, tho j 
Ee was in En le Poſt before the Warranty deſcended ; for he is not merely 

in the Poſt, but partly by Limitation and Act of the Party. Co.; 

Court {aid Lincoln Cillege 62, Relolv d. | 


it was fCund- 


-4 on ſo good Rraſon, that Conveyances ſince have gone according to it. Mod. 192. 193. Hill. 26 & 
27 Car. 2. C. B. in Caſe of Williamſon v. Hancock. 


11. Mortdanceſtor againſt W. and A. which A. ſaid that ſhe had ne. 
thing &c. and W. anſwer'd as ſole Tenant, and pleaded in Bar the Warranty 
of the Mather of the Demandant to his Father, whoſe Heir he is &c. 'The 
Demandant ſaid that W. had nothing, unleſs jointly with the ſaid A. Judg. 
ment it he may plead the Warranty ſole without A. And the Deman. 
dant was awarded by the Court to anſwer io the Bar; quod nota, and 
e contra of Voucher; for the one cannot youch without the other. E con- 
tra of Rebutter, as here; the Reaſon ſeems to be inaſmuch as Voucher 
is in Lieu of the Attion; contra of Bar. Br. Bar, pl. 58. cites 9 Aff. 18. 

12. Where 3 bring Attion, and the Tenant has Warranty of the one, he 
ſhall rebut tor the 3d Part, and ſhall vouch this ſame for 2 Parts. Br, 
Voucher, pl. 49. cites 11 H. 4. 19. | | 

Brook ſays, 13. Avowry by the Earl of Glouceſter for Fine for Alienation made 
Hence it one of his Tenants ; the Plaintiff in the Replevin pleaded Deed that G. C. 
3 who was &c. was ſeiſed, and gave to R. and his Heirs to hold by ſuch Se- 
＋ + Hecd, vices oaly, for all Services and Demands, Que Eſtate he has &. And it 
that Aſſignee was awarded that the Tenant thall plead the Deed well enough, as here, 
Hall have by way of Reuter, tho” he be Aſſignee, and no A//ignee is expreſs'd in the 
Action, exhib Heed; but he cannot vouch nor have Contra formam Feoffamenti &c. which 
runs with the 7. . Lg . 5 

Land, and ſounds in Action, where no Aſlignee is in the Deed. Br. Deputy, pl. 4 
Thing cbich cites * 14 H. 4. 5. 

is in Lien of | 
Ation, as Voucher ; for Land is a Thing which may be afſign'd over. But quære of Annuity ; for this 


is a Thing of ſuch Nature, that it cannot be granted over. Br. Deputy, pl. 4. 
* Br. Avowry, pl. 46. cites S. C, 


8 . = = 14. He, that has the Poſſefion of the Land, ſhall rebut the Demandant 
Van „ Dimielt, without thewing how he came to the Poſſeſſion of it; for it ſuf- 
Hancock; by hces tor him to defend his Poſſeſſion, and bar the Defhandant and the 
Ellis ]. 2 Demandant againſt the Warranty cannot recover the Land. 3 Rep. 64. 
Mod. 15. a, by the Reporter in Lincoln College's Caſe. 
3 Rep. 63. 15. It the Warranty be made 0 a Man and his Heirs, without this 
wy _ ala, (4/4gns) yer the * Alhguee, or any Tenant of the Land, may 
lege's Caſe, lebüt. Co. Litt. 385. a. 
Ld Coke in a | 
Note there, cites 38 E. 3. 26. S. P. — Vaugh. 388. in Caſe of Bole v. Horton, ſays Sir Edward 
Coke in Lincoln College's Caſe, cites the Book of 38 E. 3. f 26. as adjudg'd to prove that the bare 
Poſſeſſion of the Land is ſuſficient for the Tenant to rebut ; for that the Aſſignee may rebut a War- 
ranty made only to a Man and his Heirs. But Lord Vaughan ſays, If that were ſo, it were to his Pur- 
poſe ; but there is no ſuch Cale in 38 E. 3. f. 26. But the Caſe intended is 38 E. 3. f. 21. and he quotes 
the Folio truly in his Littleton, Bur the Caſe is not, That an Aſſignee may rebut, or have Benefit of 
a Warranty made to a Man and his Heirs only, but that a Warranty being made to a Man, his Heirs 
and Aſſigns, the Aſſignee of the Heir, or the Aſſignee of the Aſhgnee, tho' neither be Aſſignee of the 
firſt Grantee of the Warranty, ſhall have like Benefit of the Warranty, as if he were the 
firſt Grantee, which has been often reſolv'd in the old Books. 

* 8. P. So that the Warranty is annex'd to the Land, and ſhall go wherever the Land goes; but a 


2 ſhall go no further than it is limited, MS. Rep. Mich. 5 Ann. B. R. in Caſe of Smith v. 
Tindall. 


8 P. Per 16. Albeit no Man ſhall vouch or have a Warrantia Chartæ, either 


Cur. Mod . X WE. GIG 
702. in Ci *? Party, Heir, or Ailignee, but in Privity of Eſtate, yet any that is in 


of William- auh h er Eftate, be it by Diſſeiſin, Abatement, Intruſion, Uſurpation, or 


ſon v. Han- -0:berwiſe, Thall rebut by the Force of the Warranty as a thing aanex'd to 


2 the Land, which ſometime was doubted in our Books. Co. Litt. 385. 2. 
LIkt. 


385. and F. N. B. 135.8. P. Per Cur. MS. Rep. Mich. 5 Ann. B. R. in Caſe of Smith v. Tin- 


dh. 


pe” 


i... 


—_— — 
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4. Hut herein is a Diverſity to be obſerv'd, chen in the Caſes aforeſaid, he that reburs claims under 
the Warranty, and when he that would rebut claims above the Harranty ; for there he ſhall not rebut : 
And therefore, if any Lands be given to two Brethren in Fee-ſimple, with a Warranty to the eldeſt and bis 
Heirs, the eldeſt dies evithout Iſſue, the Survivor, albeit be be Heir to him, yet ſhall he not rebut, becauſe 


; Title ro the Land is by Relation above the Fall of the Warranty, and he comes not under the Eat 
21 dhe the Warranty is made, as the Diſſeiſor &c. doth. Co. Lin. 385. a. ſtate of 


17. Perſons may rebut, and perhaps vouch, who are neither Heirs nor for- 
mally Aſignees to the Garrantee, but have the Eſtate warranted, Diſpoſitione 
& inſtituto Legis, which he conceives not to differ materially whether they 
have ſuch Eſtate warranted by the Common Law, or by Act of Parlia- 
ment. The firſt of this kind is Tenant by the Curreſy. The 2d is the 
Lord of a Villein. The zd is Baſtard, where the Anceſtor grants Lands . 
to him with Warranty. And many other Eſtates are of this Kind; as | 
8 7enant in Dower, if endow'd of all the Land warranted ; an Occupant, Te- 
# nants by the Statute of 6 R. 2. cap. 6. where the Feme conſents to the Ra- 
E \iſher ; Tenant by 4 & 5 Ph. & MH. becauſe the Ward conſented to her 
" WE ciking away without the Guardian's Conſent ;* Lands warranted, which 
lter become forfeited to the King or other Lords &c. Per Vaughan Ch.]. 
* IM Vaugh. 390, 391, 392. in Cale of Bole v. Horton. | | 
a 18. A. deviſed Lands to M. his Wife in Fee. M. married T. and 2 Salk. 685. 
they two by Indenture covenanted to levy a Fine to the Uſe of them for TS. 7 
bei Lives, Remainder to T. and his. Heirs with Warranty. A Fine was feld that 
» WT levicd accordingly. T. deviſed the Premiſſes to E. [his Daughter and tho' Cett 
a Heir at Law] and died; and afterwards AM. died. It was objected to que Ute is 
: the Title of E. that the Warranty was here executed upon an Eſtate of n = le Poſt, 
Uſe, where the Heir comes in En le Poſt; and therefore E. could not date Adu 
b take Advantage of this Warranty, and that the Warranty is ouly to Z. and tage of a 
1 © If. and to the Heirs of T. and not to the Heirs and Aſſigns of Z. and that E. Warranty 
p chuld not rebut by Reaſon ot this Warranty, and fo cannot make a Title bi E bi to 
under ir. But it was held per Cur. that the Heir of T. here might re- — to 
i; but, tho ſhe comes in En le Poſt before the Warranty had atrach'd, as Lincoln 
well as he might do after the Warranty attach'd, contrary to the Opi- College's 
nion of Lord Vaughan; tho' one that comes in En le Poſt cannot vouch. Caſe, becauſe 


MS. Rep. Mich. 5 Ann. B. R. Smith v. Tindal, Es <+ 0; 


the Eſtate in 
Lu in Poſſeſſion is transferr'd to his Uſe, and he is Tenant of the legal Eſtate, and has all Advantages 


«hi:h the Tenant before had to defend his Eſtate, and therefore he may rebut; for that is to defend his 
Efate, but cannot vouch ; for that is to recover in Value for the Loſs. It was ſaid Per Cur. Mod. 
193. that they had adjudg'd lately that Ceſty que Uſe might rebut, in the Caſe of Fowle v. Doble, — 
Ard that ſo it was held Cro. C. in Caſe of Spirt v. Bence. And Jo. 199. in Caſe of Kendall v. Fox. 


{ 


— 


(E c) Rebutter. What Perſons zay be rebutted. see (C. e) 


1. T F diverſe Heirs in Gavelkind demand Land by Writ, the Deten- ng 

dant may rebut them, as well as the Eldeſt, by a Warranty , 7 
ſteated by him from whom the Land comes, (which ts lineal ;) for 5 it be f 
they ought to be vouch'd together, if it was demanded by a Stran- Land in Ga- 


ger. 17 E. 3. 61. 21 Aff, pl. 8. 21 E. 3. 21. But quzre, 2 

oroug - 
gib; for this ſhall enſue the Order of the Common Law; but Releaſe ſhall enſue the Order and Na- 
tre of the Land or Inheritance, and ſhall be a Bar to all that may claim the Land; quod non negatur. 
Ur. Garranties, pl. 69. cites 21 E. 3. 21. and 22 E. 4 10. 


2. [But] the Defendant cannot rebut them by a collateral Warranty 
or the Anceitor of the Plaintifts, from whom the Land does not come, 


Uu becauſe 


in- „ 


-” 
” 


Bur if it be 1. WW the Tenant may vouch he ſhall not rebut, 25 E. 3. 50 
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becauſe the Plaintifts could not be vouch'd if the Land ſhould be de 
manded by another without Aſſets, 17 E. 3. 61. 

3. Bur he may rebut them by a collateral Warranty with Aſſes. 
for there they ought to be vouch d by Reaſon of their Poſſeſſion, j 
the Action was brought by a Stranger, 17 E. 3. 61. 


Fa 


the. 


(F. c) Rebutter. In what Caſes it may be. 


admitted 

that a Man 

cannot vouch by Force of Warranty created with an Uſe, yet he may rebut by it; and ſo the Warranty is: 
Effect. 2 Roll. 787. pl. 1. in Caſe ot Tebbe v. Popplewell. | 


2. Tf Feoffee with Warranty to him and his Aſſigns aliens and retake; 
Eſtate to him and his Wite, and after they are impleaded by the Heir 
of him that created the Warranty, they ſhall not rebut him, becauſ{ 
they may vouch the Baron, and lo come at the Warranty. 25 E.; 


30. per uriam. N | 
S. P. Br. 3. If the Baron has Cauſe of Action to the Land of which his Fent i; 


222 1 bound to warranty, he thall be barr'd and rebutted by the Warranty of his 
A 1 peme if ſhe be alive at the Time &c. Br. Voucher, pl. 13 1. cites 1. 
Br: Garran- Aſſ. 10. 


ties, pl. 43. : 
Cites S. c and M. 13 E. 3. bid. pl. 70. cites S. C. 


4. Treſpaſs for taking of Toll contrary to the Grant of H. 4. the Defen- 
dant pleaded a Grant of King Fohn of the ſaid Cuſtom, the Plaintiff alleged 
a Compoſition between the 2 Vills, and that the Defendant by taking Sc. has 
broke the Compoſition; and per Knivet, clearly he ſhall plead as here, and 
ſhall not be drove to the Writ of Covenant, and by Conſequence may 
rebut in ſuch Caſe, Br. Barre, pl. 10). cites 39 E. 3. 13. 

5. If 2 exchange Lands, and the one enters by the Exchange into the 
Land of the other, and enfecffs the other of his Land which the other had 
in Exchange, and after the Feoffee is impleaded and vouches by the Ex- 
change, the other may rebut him of the Voucher, inaſmuch as he is 1 
by the Feoff ment and not by the Exchange, as it is ſaid. Br. Voucher, pl. 
148. cites 45 E. 3. 20. 

6. Where I grant to my Tenant to hold without Impeachment of Waſie, 
or that he hall not be impeach'd by Ceſſavit, in this Caſe*the Tenant may 

rebut by it, and Ha not be compel d to ſue Writ of Covenant. Br. Barte, 
pl. 25. cites 19 H. 6. 62. 

7. If one gives Land in Frankalmoigne or Frank- Marriage, he cannot 
have a Contra Formam Feoftamenti, becauſe there is no certain Service 
contain'd in the Feoftment or Gitt, and therefore out of the Statute of 
Marlbridge, cap 9. but he may rebut. 2 Init. 118. 


(G. c) Rebutte. 


el, 


Voucher. „„ 


— * 
n_—_— 


f (G.c) Rebutter. What Perſon. In Reſpe& of Eſtate. 


In of other Eftate. 


. IE uho is in of other Eſtate may rebut, as if the Warranty be A Man may 
annex'd to an Eſtate Tail, and Donee leaſes for Lite, by which be received 


he gains a Fee, pet if he be received upon Default of Lefſee, he may 2 ire f- 
hat the Donor. 45 E. 3. 18. b. > N Ve F 2 4 
| Fee, and yet 


ſhall rebut the Plaintiff or Demandant by Warranty of Fee Tail. Br. Barre, pl. 1 3.Cites 45 E. 3. 18. 
As where a Gift in Tail is made to the Baron and Feme with W, arranty, and they leaſe for Life, and the 


\ 


| Terant is impleaded by on who is Heir to the Warranty, and makes 7 * after Default, and the Baron 


nd Feme are received/by this Reverſion becauſe they leaſed for Life the Reverſion to th 
— rebut the Plaintiff by the Warranty of Tail. Br. Ibid. And yet if they bad 51 *. Fase 
bond not be compell'd to evarrant, but only Eftate Tail ; note a Diverſity. Br. Ibid, y | 


2. A. ſeifed in Fee infeafd 7 S. and N. R. to the Uſe of bimſclf and M. Cro.C. 145, 
his Wife for their Lives, emainder to B. their eldeft Son in Tail, Remainder Pl. 23. S. C. 
ts C. the 2d Son in Tail &c. Remainder to his Daughters in. Tail, Re- 4 what is 


between the 


| mainder to the right Heirs of his Daughters [of A.) Aſterwards A. by Deed ther ] is as 


with Livery and Seiſin gave to C. and K. his Wife and to the Heirs of the the Cale is 


© Body of C. of K. begotten, Remainder to the Heirs of bis Body rendering to _ = Cro. 
A and M. a Rent, with Warranty againſt all Men. After wards A. levied | — 9 


4 Fine with Proclamations to 2 Strangers [and their Heirs with Warranty it is in Jo. 
| arainſt all Perſons] who render d to A. for Life, [tor a Week] Remain- but in 0 

der 70 C. and K. as before. A. died. M. enter d. B. ſurvived, and was the Point of 
Heir to A. M. died. B. enter d. It was objected, that after the Fine 


y from what 
ro. 


being in of 
other Eſtate 


leried by A. with Render to him for Lite, Remainder to C. and K. is not men- 
chey were in of other Eſtate than that to which the Warranty was an- tion d. 


nex d. But refolved contra; tor the Fine operated upon the Reverſion 


of A. and is in Confirmation of the firſt Eſtate of C. and K. but admit 


chat he be in of other Eſtate, yet he may rebut well enough by Force of 
the Warranty. And therefore judgment in Ejectment was given tor the 
Leike of C. Jo. 199. pl. 15. Mich. 4 Car. B. R. Kendal v. Fox. 


— "IIS ah . N 


(H. c) Proceſs and Proceedings in Voucher &c. 


1. IF the Tenant vouches Foreigner, the Voucher Hall be determined in Br. Mortdan- 
Banco, and it the Vouc hee be return'd ſummon d, and makes De- ceſtor, pl. 15. 
fault, the Afſiſe ſhall be remanded in Pais without re-ſummoning the Vouchee, cite S. C. 
and if the Demandant recovers there againſt the Tenant, the Tenant 
ſoall make the Record come into Bank, and there ſhall have Judgment over 
in Value. Br. Voucher, pl. 90. cites 3 All. 10. 
2. When the Heir is vou, d within Age, and the Demandant ſays that 
there is no ſuch &c. for he died in the Lite of his Father, Writ ſpall not 
iſue to ſummons him, by which the Death may be return'd, nor the De- 
mandant cannot ſay that he is of full Age, and pray that he may be view'd 
lor there is no ſuch. Br. Counterple de Voucher, pl. 39. cites ) Aff: 4. 
3. Precipe quod reddat againſt Baron and Feme Tenant in Dower, who 
Was received Ne. and vorch'd the Heir within Age, and pray'd that the 
Parol demur tor his Nonage, and fray d that he be ſummon'd in this 
County and in 2 others; and the Demandant ſaid that he has Aſſets in this 
County where &c. and pray'd that the Proceſs be continued there; Et 
wn allocatur. Br. Voucher, pl. 65. Cites 21 K. 3 34. 
4. la 


3 — —y—ͤ—„— — — . — 1 —— — A 
— 


— —— — — - 
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4. In Præcipe quod reddat, if the Tenant vouches at the Day of the 
Summons return d, the Demandant ſhall not have Counterplea that the Vouchy 
is * ef bu 3 _ be ob ay and this uy rome b R.. 
turn of the Sheriff ; but qt the Day that the Tenant vouch'd, the 
dant might have ſaid that the Vouchee is Dead ; bur contra when it 
incurr'd in Proceſs. Br. Counterple de Voucher, pl. 30. cites 21 k. 
3. 36. 
5. Præcipe quod reddat was brought, and the Tenant vouch'd, and Pr. 
ceſs ſued againſt the Vouchee to the Sequatur Sub ſuo periculo, which was u. 
turn'd Tarde, and the Youchee did not come; and the Demandant had Jude. 
ment to e againſt the RE as: and the Tenant in Miſericord?. 
Br. Sequatur, pl. 1. cites 42 E. 3. 13. | 
And per 6. In Dower the Tenant vouch'd the Heir of full Age to Parcel and ſpemi 
TI iche Deed, as he ought, and for other Parcel he vouch'd the Heir in Warn of &, 
>= Its for Parcel, who had Parcel of the Land, and in Ward of W. who had th, 
wouches the ret, as he ought, and pray'd that they may be ſummon d in this County and 
Heir of full in divers others, v1z. the one Guardian of the Body in this County, and in 
= meu another County, and the Heir in this County ſolely, and the other 
the” Fark Guardian in another County; and ſummons to Warranty iſſued, and the 
men hall be Guardian who was vouch'd in the foreign County came, and the other 
that Ibe reco- who was vouch'd in the ſecond County made Default, and where the 
_ 2 Heir was vouch'd of full Age he was eſſoign'd, and this Guardian who 
be has L APpcar'd ſaid that he has the Body of the Heir, and part of his Land 
ſets] and that Ot the Grant of the King, till full Age, and demanded Judgment Rege 
the Jenant Inconſulto &c. Belke ſaid, you thall not be received to ſay any thing 
_— wb dees in Delay of the Demandant till the other comes; but per Finch, in Pre- 
wiſe that ſhe CIP® quod reddat, it is as you lay, the one thall have Idem Dies till the 
recover a- Other comes; But w&pon Voucher in Ward in Writ of Dower, every one is 
_ the wouch'd for his Portion, and he who comes firſt ſhall be received to ſpeak fu 
enant, and %, Portion. Er. Voucher, pl. 38. cites 48 E. 3. 5. 


he over in 

Value againſt the Heir when he has [Aﬀets]. But when the Heir is vouch'd in Ward there every one 
ſhall anſwer for his Portion, and the Demandant ſhall recover againſt the Tenant, aud he over againſt 
every one for their Portion, ſo that before the Tenant has recover'd in Value againſt them, he ſhall 
have their Portion extended; for tho' the one has Aſſets to make in Value, yet every one ſhall render 
according to his Portion. Ibid. | 


7. Grand Cape ſhall not iſſue till the Extent be return'd, and Idem 
Dies given to the Efloign. Br. Voucher, pl. 38. cites 48 E. 3. 5. 
Br. Juriſdic- 8. Formedon in the County of Cheſter, the Tenant vouch'd to War- 
tion, pl. 41. ranty two, who ſhall be ſummon'd in the ſame County, and . N. who 


Cites S. C. ſhall be ſuumon'd in the Counties 9 D. and N. becauſe he had nothing in 


Cheſter, and pray'd that they be ſummon'd in the fame County, or in 
all the Counties as the Law will, by which the Fuftices of Cheſter ſen! 
the Record into Bank; and Hamur would have had Proceſs againſt the 
two in Cheſter, and Idem Dies given to the third, and Proceſs here a 
gainſt the third; Bur per Belk, Proceſs. ſhall be made againſt them in Cun- 
mon, and at one and the ſame Time ; tor if the one appears, he ſhall not 
be put ro warrant betore the other comes, or till the Proceſs be detet- 
min'd againſt him, and therefore Proceſs ſhall be made here againſt al 
as in Curia magis digna ; by which it was awarded that Proceſs ſpall . 
ſue to the Prince to JS {he two in Cheſter, and Proceſs to the Sherif 
of D. and N. to ſummon the other there, and when the Warranty is Deter- 
min'd here in Bank, all thall be remanded ; Quod nota, Br. Voucher, 
pl. 41. cites 49 E. 3. 9. | 

9. Where three Writ are return'd and none of them ſerved againſt the 
Vouchee, the Demandant ſhall recover againſt the Tenant, and he 
not have in Value againſt the Vouchee ; Contrary where any Writ 15 ſer'd 
againſt him, and he makes Default at the Sequatur. Br. Voucher, pl. 
86. Cites 14 H. 6. 7. 19.20. 


10. Præcipe 
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10. Præcipe quod reddat, the Tenant vouch'd, and Summons ad War- oh 
rantizandum iſſued, and the Sheriff return'd Quad Mandavit Ballivo &c. 
qui nullum dedit 7 nſum ; by which iſſued Von omittas, and the Sheriff 
returu'd quod nihil habet &c. nec ef inventus &c. as he ought in this Caſe, 
contra of the Tenant in Formedon; for he may be ſummon'd in Terra 
petita, by which iſſued Pluries, and after Plus Pluries, and then Sequa- 
tur ſub ſuo Periculo, and the Writ was not ſerved, and the Tenant ſaid that 
be deliver d the Writ to the Sheriff, and ſaid that the Vouchee is dead, and 
chat he died after the iſſuing of, the Writ of Seguatur ; and the beſt Opi- 
nion was that the Writ of Non omittas ſhall ſtand for none of the Writs 
which is ordinary Proceſs upon the Sequarur ; for he 9 have Sum- 
mons, Alias, Pluries, Plus Pluries, & Sequatur, over and above the Writ 
of Non omittas 3 quære. Br, Sequatur, pl. 3. cites 14 H. 6. J. 20. 

11. In ſome Caſe to Sequaturs ſhall be awarded, As where a Man 
gouuc hes one within Ape, and prays that the Parol demur, and the Deman- 
dant ſays that he is of full Age, by which iſſues ſummons to be view'd, and 
Alias, and Pluries, and Sequatur, and it he appears at the Seguatur, and is 
awarded to be of Age, then Proceſs ſhall iſſue againſt him as Vouchee, viz. 

Summons ad Warrantizandum, Alias, Pluries, and Sequarur ; for the 


| firſt Proceſs was bur to be view'd, and not to warrant the Land, and ſo 


two Sequaturs; Per Vampage. Br. Sequatur, pl. 3. cites 14 H. 6. 

, 20. | 
a 12. The Sequatur ovzht to be ſued by the Tenant to the Sheriff, and he It is call'd a 
make Suit to him to ſerve it at his Peril. Br. Sequatur, pl. 3. cites 14 Sequatur ſub 


8 ſuo Periculo 
H. 6. 7. 20. Per Aſcue. r 


Tenant ſhall 
jo his Land without Recompence in Value; unleſs he upon that Writ can bring in the Vouchee to 
warrant the Land unto him. Co. Litr. 101. b. 102. a. 


13. If at the Sequatur the Writ ig not return d ſerved, the Vouchee may 
enter voluntarily; tor at the Sequatur the Land is to be loſt ; bur at the 
Return of the Summons and other Proceſs, he cannot enter without Proceſs ; 
for the Land is not there to be loſt. © Br. Sequatur, pl. 3. cites 4 H. 6. 5. 
and 20. Per Darrantyne. . 
14. In Præcipe quod reddat, the Tenant vouch'd two, who enter'd into 
the Warranty and vouc h d the Tenant by a ſtrange Name, and thew'd Cauſe ; 
the Voucher was granted, and Proceſs iſſued againſt him; quod nora ; 
tho' he was the Tenant who had appear'd, and had vouch'd betore; quod 
nota, Br. Proceſs, pl. 115. cites 11 E. 4. J. gh 
15. It the Tenant vorches and the Sheriff returns him ſummon'd, and he Br. Recove- 
does not come, by which Grand Cape ad Valentiam iſſues, and che Sheriff ry, pl.17- 


returns ¶ that the Vouchee had] nothing, the Demandant ſhall recover, (tor __ . 


there is no more Proceſs to be made) and the Tenant over, upon a De- pl 157. Cites 
* 6 


fault. Br. Voucher, pl. 140. cites 4 H. 7. 18. Per Huſſey Ch. J. 92 
16. The Proceſs whereby the 3 is-call'd, is a Summoneas ad S. P. Co. Litt. 

Warrantizandum ; whereupon, it the Sheriff returns that the Vouchee is 393. * 

ſummon'd, and he makes Default, then a Grand Cape ad Valentiam is a- 

warded ; and if he makes Default again, then Fudgment is given againſt 

the Tenant, and he over to have in Value againſt the Vouchee. It the Vouchee 

appears, and after makes Default, then Parvum Cape ad Valentiam 1s a- 

warded ; and if he makes Default again, then Fudgment as before, Bur it 

the Sheriff returns that the Vouchee hath nothing, then, after Writs of A. 

lias and Pluries, a Writ of Sequatur ſub ſuo Periculo ſnall be awarded; 

and if the like return be made, then ſhall the Demandant have Fudg nent 

againſt the Tenant, but not to recover in Value, becauſe the Vouchee was never 

warn d, and it appears that he has nothing. Bur in the Cape ad Valen- 

tiam, it appears that he has Aſſets; and his making Default aſter Sum- 

mons, is an implied Confeſſion of the Warranty. Co. Litt. 101. b. 


XX (I. ce) Phadings : 
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(I. c) Pleadings by Tenant. 


When the x, FAT HERE Rent Charge is demanded by Formedon &c. the Ie 
Tenant in ' nant may vouch, but then he by to ſay that the Rent in D. 


Precipe 120 mand is Rent Charge, and that F. N. was ſeiſed of the Land out of whi 


Rent vouches &c. diſcharg d of the Rent, and infeoffed him &c. and vouch of the Long; 

of the Land Per Littleton, quod non negatur. Br. Voucher, pl. 112. cites 10 

22 of E. 4.9 |; 7 
be , A | . 6 0 ——_ 

* 1 need not ta; ſbetu boæ it was diſcharged in the Hands of the Feoffee ; for the Demandant has ne. 


thing to do with the Warranty; for he is not to be charged with it. But when the Vouchee comes i 
there he who vouches ought to ſhew Cauſe ; for the Vouchee is to be charged. Br. Voucher, pl. 36 
Cites 21 H. 5. 9. Br. Recovery, pl. 15 cites 21 H. 6. 10. 


2. If Feoffor will implead one that comes in en le Poſt, the Tenay ! 
may in his Plea ſet forth the Matter and conclude his Plea Si contra War. | 
rantiam ſuam he ſhould be impleaded ; but in this Caſe the Plea cannot be 4 
concluded generally; but he that will make Uſe of this Plea coming i \ 
en le Poſt muſt conclude in this Special Manner, And if the Party muy 
do this againſt the Feoffor himſelf, why may he not do it againſt the 
Heir? There is no Odds when the Warranty deſcends ; for it is the 
Eſtate that is warranted. MS, Rep. Mich. 5 Annæ B. R. Per Cur. i C 

8 


Caſe of Smith v. Tindal. 
- — * 3 ; 4 vs 5 . 
(K. c) Pleadings by Vouchee. 7 


I. I N Admeaſurement of Paſture the Tenant by his Warranty was r- 
ceived to ſay that the Demandant was his Tenant ; Judgment of 1 
the Writ brought by the Tenant againſt the Lord. Theloal's Dig. « 7 
Writs, Lib. 13. cap. 10. S. 17. cites Tempore E. 1. Admeaſurement, " 
11. 
2. It is ſaid that the Vouchee may plead Variance between the Origind 
Writ and the Pone, and the like. Theloal's Dig of Writs, Lib. 13. cn 

10. S. 3. cites Tempore E. 1. Br. 861. 
8. P. in For- 3. Vouchee may plead Omiſſion of Blood in the Deſcent in Writ dl 
medon in the Right. Theloal's Dig. of Writs, Lib. 13. cap. 10. S. 3. cites 'Tempore 


Reverter | 
Thid. S. 11. E. 1. Br. 861. 


cites Mich. | ; 
18 E. z. 42. and Trin. 27 E 3. 78. and Paſch. 21 H. 6. 39. S. P. Ibid. S. 8. cites Hill. 18 E. 2; For 

medon, 59.80 in Writ of Aiel by Parceners the Tenant by his Warranty was received to abate pa 
the Writ for Repugnancy in the Deſcent apparent in the Count. Theloal's Dig. of Writs, Lib. 1; a} Ic 
10 S. 9. cites Trin. 3 E. 3. Joinder in Action, 29. 


The Vouchee cannot plead to the Form of the Writ. Theloal's Dig T 
of Writs, Lib. 13. cap. 10. S. 1. cites M. 3 E. 2. Voucher 250. 2E 3 
40. and 2 E. 3. Br. 251. | 


L * 5. It was ſaid, that where the Tenant admits the Writ good in a Hau. D 
8 kr 4 Lt, the Vouchee by this may counterplead the Lien. Brook ſays, Quer 4 


that the Place inde, and this in Plea of the Land; it ſeems to be Præcipe 10. reddit 


* the Br. Counterple de Garrantie, pl. 9. cites 5 E. 2. and Fitz. Voucher 251 
enements h 

are ſuppoſed to be, is not a Vill but a Hamlet. Theloal's Dig. of Writs, lib. 13. cap. 10. S. 1. cites N. 
5 E. 2. Voucher 251. and with this agrees T. 22 E. 3. 8. 


1 


— 


1 | i Voucher > I 7 Ty 


Precipe quod reddat is brought in S. obereas the Land is in O. and the Tenant | — 
, and the Vouchee enter'd into the Warranty, and pleaded in Bar, where he might gat, f gn” and 
Matter to the Place; and ſo he loſt the Advantage: for he cannot abate the Writ by this Miſtake of — 
Vill. becauſe the Tenant has affirm'd it, but by he might have droye him 5 the Pla. me 

N # 


* 


Brief, pl. 186. [187] cites 22 H. 6. 12. 13. 


6. Tenant by his Warranty ſhall plead the Miſnoſmer of the D .I ſ; 
gant. Theloal's Dig. of Writs, lib. 13. cap. 10. 9 7 904 Hill. 2 A — 
Voucher 259. | | nant by his 


Warran 
| yy 2 3 ſhall plead 
;(moſmer of the Mother of the Demandant. Theloal's of Writs, lib. 13. cap. i 
Mie 3. 490.—8. P. viz. that ſhe had another Nun 4 Baptiſin. Ibia. { = ds HT — iy 


Eſtoppel 8. But Ibid. S. 21. cites Mich. 15 E. 3. Eſtoppel 238. That in Writ of Coſi 
Tenant by his Warranty ſhall not plead to the Writ that the Ance | w + | 
3 Name of Baptiſim. P , ſtor of the Demandant of whoſe Seiſin 


In Writ of Entry in the Poſt againſt Baron and Feme, ſuppoſing that But this 
* eme ſole enter d &c. the Tenant by his Warranty Sy have Chal CO 
t 


lenge to the Writ, and ſhew this Mater in Abatement of the Writ, in- wo — 


aſmuch as the Entry of both ought to be ſuppoſed. Theloal's Dig. of fore the 
Writs, lib. 13. cap. 10. cites Mich. 9 E. 2. Br. 812, Y_ other- 
| wiſe it will 


not abate the Writ, Fitzh. Brief, pl. $12. cites S. C. 


8. In Writ of Entry within the Degrees, the Vouchee was receiv'd to So in Writ 


ſay that he enter d by another. Theloal's Dig. of Writs, lib. 13. cap. 10. 2 ur 
. P 8 
8. 2. cites 3 E. 3. It. North. Br. 742. 22 Hf. 6. 15. 3 
ouchee 
was received to plead in Abatement of the Writ, giving Writ within the Degrees. Theloal's Dig. 
Writs, lib. 13. cap. 10. S. 2. cites H. 22 E. 3. 1. and 24 E 3. 32. 40. . cloal's Dig. of 


9. Tenant by his Warranty may plead Parcenary of the Part of the Where I i- 
Demandant in Abatement of the Writ. Theloal's Dig. of Writs, lib. feof 2, and 


. . © One 15 im- 
4, cap. 10. S. 5. cites Mich. 9 E. 3. 467. pleaded, 4 
| y | . vouches me, 
I ſhall not abate the Writ by the Jointenancy, but ſhall it upon the Lien, and ouſt him of the War- 
ranty. Br. Voucher, pl. 70 cites 21 H. 6. 36. The Vouchee cannot plead Jointenancy or ſeveral 
Tenancy after Entry into the Warranty in Abatement of the Writ, but they are good Counterpleas of 
the Lien. Theloal's Dig. of Writs, lib. 13. cap. 10. S. 16. cites M. 22 H. 6. 15, 


10. In Formedon the Tenant by his Warranty was receiv'd to ſay, 
that an Anceſtor of the Demandant,, to whom the Demandant is not made 
Heir, was 27 ſeiſed &c. Theloal's Dig. of Writs, lib. 13. cap. 10. 


8. 4. cites Mich. 6 E. 3. 288. and 21 H. 6. 39. 
11. The Vouchee before Entry into the Warranty, may ſay that the But in Writ 


Tinant is dead. Theloal's Dig. of Writs, lib. 13. cap. 10. S. 6. cites —_ 
Paſch. 10 E. 3. 503. * 5 H. J. 40. and 14 H. 6. 7. Feme, \H 


- ouchee 
can net ſay that the Feme is dead before Entry into the Warranty. Theloal's Dig. of Writs, lib. 13. cap. 
10. S. 13. cites Mich. 29 E. 3. 62. But after 5 ſhall plead that one of the Tenants is dead. 
Theloal's Dig. of Writs, lib. 13. cap. 10. S. 13. cites ich. 44 E. 3. Voucher 67. 
* Br. Voucher, pl. 105. cites 5 H. 5. 38. 39. S. C. That the Vouchee may plead the Death of the 


Tenant. 


12. The Vouchee ſhall plead Diſcontinuance of the Proceſs. Theloal's He was re. 
Dig. of Writs, lib. 13. cap. 10. S. 6. cites Paſch. 10 E. 3. 503. 5 H. J. fen. ado 
40. and 14 H. 6.7. | of Wards 


| | a the Summons 
ad Warrantizandum. Theloal's Dig. of Writs, lib. 13. cap. o. S. 15. cites H. 3 H. 4. 11. 


13. Tenant by his Warranty may plead to the Matter of the Count 
and Writ, As Repug nancy between the Writ and the Count in Matter. The- 


loal's Dig. of Writs, lib. 13. cap. 10. S. 8. cites Mich, 10 E. 3. $37. 
14. Tha 


= wt - AE Fo) — Ea it cx 4A A os ta 20 


— — .. — 


-& . Br. 21. In Formedon 
Voucher, pl. ghe Tenant has admitted the Writ, unleſs in Matter apparent, and Things 


), 


172 Voucher. 
Entry inthe 14. The Vouchee in Entry in the Poſt, pleaded to the Writ that the Ds 


Poſt againſt nandant might have had Writ of Entry within the Degrees. Br. Enter en 


2 le per &c. pl. 38. cites 22 E. 3. 1. and Fitzh. Voucher 131. 


Heir of the | 
Diſſeiſor, who ſaid that the Diſſeiſor died ſeiſed, and he enter'd as Heir, and indouw'd the Feme of the Dj. 
ſeiſor nam d in the Writ, and alien d the two Parts Reſidue to another nam'd in the Writ, and ſo the Demay. 


dant may hate IWWrit within the Degrees; Judgment of Writ in the Poſt, and the Writ was abated 


Award; for it ſhall be againſt the Feme in {the Per; for ſhe #s in by her Baron, and ſhall be againſt the 
other in the Per & Cui ; for per Wilby, it ſhall not be in the Poſt where it may be within the 

Br. Voucher, pl. 78. cites 24 E. 3. 70. Br. Brief, pl. 46. cites S. C.— Br. Enter en le Per. 
pl. 23. cites 8. C. | 


In Forme- 15. Cui in Vita in the Poſt, the Tenant vouch'd W. Couſin and Heir 
don, the Te- of W. Knivet bid him thew How he is Confin and Heir; but Fencot faid he 


nant vo d 


pon 7 „ {hall ot upon the Voucher but upon the Warranty deraigned ; quod non ne. 


Couſin and garur. Br. Voucher, pl. 57. cites 38 E. 3. 15. 


Heir of B 
and ſhew'd How Couſin. And per tot. Cur. He need not ſhew how Couſin in this Action, and the Recor 


was enter'd without the Cofinage &c. Br. Voucher, pl. 76. cites 15 E 4. 4. 


16. A Man vouch'd the Heir by Lien Anceſtrel, who came and plead. 
ed Riens per Diſcent, and the other econtra, Br, Voucher, pl. 128. (bis) 
Cites 38 E. 3. 22. 
Br. Mort- 17. Mortdanceſtor by 4, where the Tenant vouch'd to Warranty in 4 
danceftor, l. foreign County, by which the Record was ſent into Bank, and Procel 


Loy 95 made againſt the Vouc hee, who came and enter d imply into the Warrany, 
And ſo e and ſaid that A. was ſeiſed in Fee, and took him to Baron, and had Iju J 


that Mort- and died, and he is Tenant by the Curteſy, the Rever/jon to F. and prop 
danceſtor Aid of him, and that the Parol demur by Nonage ; and there it is agreed, 
thall be that tho he enter'd ſimply into the Warranty, yet he warrants onlj ſuch 


8 1 Eftate as he has in Poſſeſſion, viz. the Tenant who has vouch'd him. And 
that a Nan ſo ſee that he may ſay that the Tenant has only the Eftate for Life, and tht 


may vouch fe himſelf has only Eflate for Life ; nota, Br. Voucher, pl. 16. cites 41 
at large in E. 
Mortdanceſ- E- 3+ 7 


tor. Brook * 2 
ſays the Caſe ſeems to be, that 4 Daughters were Heirs, the one enter d into the whole, and took Baron, and 


bad Iſſue a Daughter, and died; the Baron Tenant by the Curteſy made Leaſe to the Tenant for his own Liſt, 
the two Hunt and the Niece join'd in Mortdance ſtor againſt the Tenant, and he vouc hd the Tenant by the (ur- 
zeſy, and pray d Aid of bis cn Daughter, one of the Demandants ; and after the Niece was nonſuited, ſun- 


mon'd and ſeyer'd. Br. Voucher, pl. 16. 


. 


18. Tenant by his Warranty may ſay that the Demandant has anithr 
. Writ pending &c. Per Finchden. Theloal's Dig. of Writs, lib. 13. cap. 
10. S. 14. cites Paſch. 41 E. 3. 11. and ſays, See Trin. 5 H. J. 39. 
Queærxe. 
19. In Præcipe quod reddat, if the Vouchee comes and demands the 
Lien, he thall not ſay after this, that the Tenant is not Tenant; quod 
nota bene. Br. Counterple de Garrantie, pl. 11. cites 45 E. 3. 2. 


Br. Brief, pl. 20, Precipe quod reddat againſt A. of 2 Acres, and another Precipe in 


204791 cles the ſame Writ againſt B. of 2 Acres, and A. vouch'd B. who came, and ſaid 
8 that the Land demanded againſt him in the one Præcipe is the ſame 
which is demanded againſt A. who vouch'd in the firſt Præcipe, Judgment 
of the Writ; and no Plea, becauſe A. who vouch'd, has affirm*d the Writ 
good. Br. Voucher, pl. 36. cites 46 E. 3. 33. 
&c. the Vouchee ſhall not have Plea to the Writ, whert 


K 12 *+ which trench to the Miſchief of Warranty. Br. Voucher, pl. yo. cites 21 
H. 6. 36. Per Newton. | 

Br. Garran- 22. In Formedon the Tenant vouch'd, and the Vouchee came, and enter'd 

ties, pl. 33. into the Warranty, and pleaded Releaſe with Warranty of Anceſtor collaters 


cites 5 2 of the Demandant, whoſe Heir &c. to J. N. then Tenant &c. Que 
—Vouchesg Fire 


Voucher. 173 


Eſtate he has; and a good Plea, and yet the Vouchee is Tenant by the War- may plead 


ranty, but not Tenant in Fact. Br. Voucher, pl. 12. cites 22 H. 6. 12. — caſe A 
made to t 
Tenant after the Entring into the Warranty. Br. Voucher, pl. 105. cites 5 H. 5.38, 39. And per 


Port, if the Demandant releaſes all bis Right to the Vouchee, after that he is enter'd into the Warranty, this 
is a good Bar ; for after this he is Tenant in Law, and comes in Loco Tenentis. Br. Voucher, pl. 72. 
cites 22 H. 6. 12. 


23. If in Writ of Entry in the Per & Cui, the Tenant vouches him in the Br. Brief, pl. 
Per, he may enter into the Warranty, and plead in Abatement of the 136. 4 
Writ, by fal/ifying the Entry; per Port. Quod tota Curia conceſſit. Br. 
Voucher, pl. 72. cites 22 H. 6. 12. 

24. In Præcipe quod reddat the Tenant vouch'd one within Age, and 
pray d that the Parol demur. The Demandant rep/ied, that he was of full 


Ape, priſt. Brown ſaid, That the Form now is that the Voucher thall 


land, and after he may ſay that he is of fall Age. Per Cur. by his ſay- 
| ing that he is of full Age, is included that the Voucher is granted; and af- 


ter the Plea was admitted, and the other averr'd that he was within 
Age; quod nota. Br. Voucher, pl. 75. cites 22 H. 6. 48. 

25. In Præcipe quod reddar, per Opinionem Cur. the Tenant by Re- 
ceipt my ſay that the Land is ancient Demeſne. Contrary of the ouchee ; 
per Littleton, & Opinionem Cur. Br. Voucher, pl. 136. cites 2 E. 


27. 
3 26. The Vouchee may have divers Pleas to the Perſon, Writ, and Act ion, As that the 
5 the laſt Continuance, as the Tenant himſelf might have; for he is in Pemandan- 


o Tenentis. Br. Continuances &c. pl. 8x. cites 5 H. J. 40. a 2 2 
: g 4 law'd or ex- 
communicated after tle laſt Continuance. Theloal's Dig. of Writs, Lib. 13. cap. 10. S. 18. cites Trin. 5 


H. 7. 40. r. Voucher, pl. 105. citss 5 H. 5.38, 39. S. C. & P. 


(Lc) Pleadings by Vouchee, zwhere there is a Voucher 


OVer, 


l. HE ſecond Tenant by his Warranty may ſay that the firft Tenant Br. Voucher, 
T by his Warranty 1s dead. Theloal's Dig. of Writs, Lib. 13. * 207 0200s 


cap. 10. S. 12. cites Paſch. 18 E. 3. 17. 1 
mons, pl. 39. 
cites $, C. But the firſt Tenant by his Warranty ſhall not plead the Death of the ſecond Tenant by 


his Warranty, after that the ſecond Tenant bas enter'd into the Warranty, and has pleaded. Theloal's Dig. 
of Writs, Lib. 13. cap. 10. S. 22. cites Trin. 12 K. 2. Voucher 81. 8 


2. Formedon againſt A. who vouch'd E. who enter d into the Warranty, Theloal's 
and vouch'd D. and Proceſs returnable Octabis Michaelis; at which Day __ 
D. came, and ſaid that T. had brought Formedon againſt A. the Tenant, and 1; cab 10. 
recover” d by Action tried, Judgment of this Writ; and he ſhall have the 8. 14. and 
Plea, per Finchedon |. clearly ; for he is in Place of the Tenant, and the Lib. 14. cap. 


Tenant himſelf cannot now have it; for he is out of Court. Br. Brief, 1 — cites 


pl. 506. cites 41 E. 3. 10. 11. 1 
| don the Te- 
nant couch d one who enter d into the Warranty Summons, and vouch'd B. who was ſummon'd, and en- 


ter d into the Warranty, and vouch'd C. and pray d that the Parol demur, becauſe C. is an Infant within Age, 
and ſo it did; and after Reſummons was ſued againſt the Tenant, the firft Vouchee, and the ſecond Vouchee, 
not againſt the Infant who was vouch'd ; and good; for he was not ſfummon'd, and therefore cannot 
reſummon'd ; and the ſecond Vouchee pleaded in Bar, that during the Time that the Parol demurr'd, J. F. 
brug li Forme don againſt him Tenant of the Land, and he confeſs'd the Action, and Demandaut recover d; and 
inter d, Que Eſtate the Tenant has; Judgment of the Writ; and averr'd the Life of hin colo recover d the 
Eftate Tal, as he ought, becauſe it is a peo Eftate, and that the Title of the Demandant __ meſne 
y tu ee 


3 7 4 | 8 | Voucher. 


between the Title of him. who recover d and the Judgment. And it ſeems there, that this Plea does not by. 
long to the Vouchee; for it was not in Eſſe when he was vouch'd ; for all Pleas which then were in gg, 
were put in the Mouth of the Vouchee, and therefore the Vouchee ſhall not have this Plea ; for he is 
a Stranger to it, and this Matter was not in Eſſe at the Time of the Voucher to Warranty. But pr 
Townſend & Keble, The Vouchee ſhall have thoſe Pleas, and ſeveral others, which happen of late 
Time. Tamen quære inde. Br. Voucher, pl. 105. cites 5 H. 7. 38, 39. 


Br. Brief, pl. 3. The Vouc hee for Parcel vonch'd over, and Summons ad Warrant wy ; en 
332 de, awarded, and as to the Reſidue, the Voucher was counterpleaded &, _ 
' Sd For he And at the Day given the fir/t Vouchee came, and ſaid that the Demandan 1 
remains Te- had enter'd into Parcel after the laſt Continuance, and held a good Plex in Wi me 
nant of this his Mouth. Theloal's Dig. of Writs, Lib. 13. cap. 10. 8. 17. cites M © 
Part which E. 11 ter 
is counter- 5 © + 7: | a r eit 
pleaded; and he is alſo Tenant of the reſt, till the ſecond Vouchee has enter d into the Warranty. O | 
nota. 8 P. And if the Vouchee dies, they ſhall recover. And per Cur. This Plea goes to all the WH his 
Writ, and he need not make other Anſwer of the reſt; for the Entry into Part ſhall abate the whol Wi 
Writ; for he has falſify'd his own Writ * own Act, and therefore the Inqueſt was * 40 
well of the Counterplea as of the reſt. Br. Voucher, pl. 109. cites 8. C. Theloal's Dig. of W, Wi | 


Lib. 14 cap. 7. 8. 6. cites 14 H. 6. 21. 


(M. c) Pleadings by Tenant after Voucher &c. 


But at the , 1. N Formedon againſt Baron and Feme and another, all vouch'd, nt 
* - Proceſs was awarded againſt the Vouchee ; and atter the Baron mat 
uo Periculo 

return d, the Default, and the Feme was recefved; and the other and the Feme plead 
Tenant can- that the Demandant had diſſeiſed them pending the Writ Ec. And alter, u 
not ſay that another Day, it was _—_—__ that they ſhould have the Plea after the 


222 Voucher, becauſe the Demandant had accepted their Plea at the jrt 
ſeiſel bim Day. Theloal's Dig. of Writs, Lib. 14. cap. 7. S. 1. cites Trin. 46. 
_— 3. 148. . 

la 1— 

* Theloal's Dig. of Writs, lib. 14. cap. 7. S. 6. cites Paſch. 20 E 3. Voucher 127. 


2. After Voucher the Tenant ſhall not plead to the Form of the Writ 
Theloal's Dig. of Writs, Lib. 14. cap. J. S. 2. cites M. 5 E. 3. 223 
3. Nor to the Variance between the Writ and Specialty, notwithſtanding 


that he has waived the Voucher. Theloal's Dig. of Writs, Lib. 14. cy. 4g 
7. S. 2. cites Paſch. 6 E. 3. 265. * 

4. In Mortdanceſtor of Rent againſt 2, the one vouc hd, and the «thr 4 
pleaded to the Writ, and the Demandant counterpleaded the Voucher, ina. . 
much as the Rent was Rent-Service;z and yer he who had the Voucher al 0 
ter pleaded ſeveral Tenancy in Abatement of the Writ. Theloal's Dig ol 5 


Writs, Lib. 14. cap. 7. S. 3. cites H. 9 E. 3. 448. | Ut 
5. After Voucher the Sheriff return d, that the Vouchee was dead; upon 0 
which the Tenant, being an Infant, would have pleaded Fointenancy, and f 
was not received. Theloal's Dig. of Writs, Lib. 14. cap. J. S. 4. cites t 
H. 18 E. 3. 6. a 
Pracipe quod 6, 'The Tenant after Voucher, and the Waiver of the Voucher, may 


N ſay that the Demandant has zaken Baron after the laſt Continuance. The- 0 
the Tenant loal's Dig. of Writs, lib. 14. cap. 7. 8. 5. Cites 22 E. 3. I. a 


vouc h d, and 2 
Proceſs continued till the Summons ad Warrantizandum ſicut Pluries, and the one Plaintiff had taken Ba. 
ron pending the Writ, and was nonſuited and ſever d; by which the Writ was awarded good for the other, 
and did not abate in all, notwithſtanding that the Tenant pleaded it to the Writ, and it was inſiſt 
for the Defendant, that becauſe the Teaant firſt vouch'd, and after pleaded to the Writ, that _ 
ole 


ade 


Voucher. I 76 


fore he has waiv'd the Voucher, and all Adyantages of the Plea, Judgment &c. Et non allocatur. Br. 
Voucher, pl. 83. cites 39 E. 3. 16. 


1. In Præcipe quod reddat, the Tenant vouch'd MH. and Day given by Br. Voucher, 
Roll, but no Proceſs awarded; and at the Day the Tenant came, and ſaid pl. 59. cites 
that after the laſt Continuance M. died, and vouch'd F. as Son and Heir of 8. 

M. within Age, and pray d that the Paro demur. The Demandant ſaid 

that to the Voucher he ſhall nor be receiv'd; for F. is a younger Son, and 

8. is an elder. The Tenant ſaid 22 that { is Heir, and Pro pla- 

tito that he enter d as Heir after the Death of M. Judgment, and pray'd 

the Voucher, and becauſe the Demandant could not deny but that I en- 

ter'd as Heir, the Voucher ſtood, Br. Counterple de Voucher, pl. 25. 

cites 38 E. 3. 27. | 2 
8. He who vouc hes himſelf cannot allege Diſcontinuance of Proceſs in 


q his own Suit. Theloal's Dig. of Writs, lib. 13. cap. 10. S. 13. cites M. 


o E. 3. 36. 
- 9. Note, that after the 7enant has vouch'd, and the Summons ad Mar- 
rant” awarded, the Demandant cannot counterplead, Per Finchd. nor ſay 
that he who appears as Vouchee is the ſame Perſon who was wouch'd ; 
bur the Tenant may ſay that he is another Perſon of the ſame Name, and 
ray Proceſs with Addition, and ſhall have it. Br, Counterplea de 
Fecher, pl. 14. cites 45 E. 3. 6. 

10. It a Man vouches, and the Vouchee enters into the Warranty, the 
Tenant cannot plead Releaſe made after the Voucher, and after the laſt Con- 
tinuance ; Per tot. Cur. tor he is out 7 Court by the Entry of the Vouchee 
into the Warranty. Br. Voucher, pl. 86. cires 14 H. 6. 7. 19. 20. 

11, In Præcipe quod reddat the Tenant vouch'd, and Summons ad Br. Voucher, 
Warrantizandum iflued ; the Sheriff return d Quad Mandavit Ballivo &c. pl $6. cites 
qui nullum dedit reſponſum; by which iflued Non omittas ; and the Sheriff 5 1 
return'd .®uod nihil habet &c. nec eſt inventus, by which iſſued Pluries, Pig of 
and atter Plus pluries, and then Sequatur ſub ſuo periculo, and the Writ Writs, lib. 
was not ſerv d, and the Tenant ſaid he deliver d the Writ to the Sheriff, and 14. cap. 7. 
ſaid that the Vouchee is dead, and that he died after the iſſuing of the Writ 1 % Tha 
of Kguatur. And the beſt Opinion was, that where the Tenant wouches it was bela 
ene who enters into the Warranty, and vouc hes over, and the ſecond Vouc hee that the 
enters into the Warranty, the Tenant may ſay that the firſt Vonchee is dead; Tenant may 
tor otherwiſe he cannot have good judgment; and therefore it ſeems rea- _ that 
8 N e Vouchee 
ſonable to permit him to have the Averment here. But Brook ſays it is not i; dead at 
zlike; for where the Vouchee enters, judgment thall be given againſt the Day of 
him it &c. but here where the Vouchee never enter'd into the Warranty, nor the Sequa- 
10 Writ ſerv'd againſt him, no Fudgment ſhall be againſt bim, but the Te- gun d 
nant ſhall loſe the Land; bur he mall not have judgment over in Value 3 
againit him who never appear'd, nor any Proceſs ſerv'd againtt him; 
and therefore it ſeems that he cannot have the Averment ot the Death. 

Quere, And per Aſcue, he cannot have the Averment ot the Death, as 

above, but it ought to come in by Return of the Sheriff, And per Paſton, 

it the Tenant has 3 Writs againſt the Sheriff, tho? neither of them is 

ſerv'd, the Land is loſt, by which &c. And 10 it ſeems by him, that he 

ſhall not have the Averment of the Death; and after the Parties agreed, 
therefore Quare legem. Bur it ſeems that he ſhall nor have the Aver- 

ment. Br. Sequatur, pl. 3. cites 14 H. 6. J. 20. ; 

12. Where the Tenant will not attend the Counterplea, he ſhall be put 8 P. Thelo- 
over to another Anſwer, and there he may plead Outlaury in the Deman- -L, Dig. of 
dant, tho? it be no Anſwer in chief. Br. Voucher, pl. 117. (bis) cites , 22 
21 E. 4. 54. | " cites Mich. 

21 E. 4. 64. 


13, In Formedon, the Tenant vouch'd one who enter'd into the War- Br. Bar, pl. 
ranty upon $.11mons, and vouch'd B. who was ſummon'd, and enter d into 2 
the Warranty, and vouch'd C. and pray d that the Parol demur, becauſe C. the Von fee 
is an Infant within Age, and fo it did, and alter Reſummons was ſued who hd 


ag! ſt 


— 
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vbuch'd the againſt the Tenant, the firft Vouc hee, and the ſecond Vouchee, but not againf 


Infant , . 
eden the Ve Infant, who was vouch'd, and good; for he was not ſummon' b. 
* Plea. and theretore cannot be reſummon'd and the 7enant ſaid that during th Poil: 
ar.d the Plea Time that the Parol demur'd, J. N. brought Formedon againſt him Tenant or 
on 1 a the Land, and he confeſs'd the Adtion, and the Demandant recover d aj : 
| Bar for enter d, Que Hſtate the Tenant has, Judgment of the W rit, and averr'd th 4 
the Tenant, Life of him who recover'd the Eflate Tail, as he ought, becauſe it is a pur. that 
becauſe he ticular Eſtate, and that the Title of the Demandant was meſne between th bol. 
„A- * Title of him who recover d, and the Fudgment, And it ſeems that this is d 
Demandane 29 Plea to the Writ for the Tenant, bur a good Plea in Bar for him, Ker 
| was meſhe quod nota per Judicium. But now becauſe the Tenant has Day in Coun Son 
| between the again by che Reſummons, and is Tenant and Party to receive Jud Eit 
| Lig a him (tor the 154 0 a0 ſhall be given againſt the Tenant notwithſtanding the ey 
| 10 8 Voucher) and alſo this Matter is happen'd of latter Time, therefore the Son 
Ju there is Tenant thall have this Plea, Br. Voucher, pl. 105. cices 5 H. J. 38. 33. te 
Title; and | Stat 
that upon Action on an elder Title, the Tenant may well confeſs the Action; and in ſuch Caſe then hou 
is no Covin. And the Reaſon why this goes to the Action, and not to the Writ, is (as it ſeems) be- 
cauſe the Tenant himſelf has purchas'd the Land from him who recover'd pending this Writ which i ral 
reſummon'd.———Thcloal's Dig. ot Writs, lib. 14. cap. 10. S. 2. and cap. 7. S. 8. cites S. C. xc. Icen 
cordingly. till 
al l 
For more of Voucher in general, See Age, Aid, Formedon, Recs 
very-common, Warrantia Chartz, and ocher Proper Titles na 
| 7. 
| | 4m 
| BT ; 
| * : is 1 
| - 
ol 
Cor 
Uſes. fee 
7 70% 
I ci 
FRA, 5 
re 7:9. (A) At the Common Law. hat Perſens ſhall be ſeiſed le 
WTO SD oo the firſt Uſe. In Reſpect of their Eſtates without WW ” 
* Sce(E) * Notice. Fe 
This is in a 1. I F Feoffee to Uſe infeoffs his Son, Or any of his Blood, without any me 
— of the valuable Conſideration, he ſhall be ſeiſed to the firſt Uſe ; for Ui 
xceorer m Conſideration of Blood ſhall not take away the Uſe raiſed by vv Ih « 
Caſe. luable Conſideration. 3 Rep, 81. b. Twine's Caſe. 
A Non ia 2. But if Feoffee of an Uſe, which is raiſed by Conſideration of 
Twine's Blood, makes Feoffinent to one of his Blood without other Con. to 
Caſe, ſideration, there he ſhall not be ſeiled to the firſt Uſe ; for they are in al 
equal De ee. 3 Rep. 81. b. 5 : 
D. 12 b. pl. 3. If Feoffce to an Uſe infeoffs another without Conſideration, he 
55... ſhall be ſeiled to the firſt Uſe, 3 Rep. 81. b. [a Nota of the Reportc 
g Caſe of the in] Twine's Cale. bi 
Bur Ay guckenham.— And Ibid. Marg. cites S. P. reſolv'd accordingly by oy two Chief Juſtices 11 
and Chief Baron at Serjeant's-Inn, Mich. 8 Jac. in Brown's Caſe ——S.P in Chudleigh's Caſe, Arg ' F. 


Rep. 122 b. cices 5 E. 4 7- a 8. P 


It 


IS . 7a_ 


— 2 


5. P. Per Broke and Pollard J. Tho' the Heir of the Feoffees has no Notice of the firſt Uſe ; Per 
Poilard 8 But if it be upon Conſideration, and to him who has no Notice, the Uſe is chang'd Per 
Groke ard Pollard ]. But if it be upon Notice and Conſideration, the firſt Uſe remains; Per ollard ]. 
Gr. Feoffments al Uſes, pl. 10. cites 14 H. 8. 4. 


The Grandfather in Tail infeoff*d ſeveral, and declar'd by his Will If a Man 
that the Feoffees ſhould hold the Land till his Debts were paid, and after has Feoffces 


| . : g ſeiſed to his 
Lau infeoff his Heir of bis Body, and died ; the Father enter'd, and Uf \ and. de- 
Jo. 4 he ment, the Debts not paid, and levied a Fine, and ſuffer'd a . by ks 
W Recovery, and cauſed a collateral Warranty to be made, and died, and the laſt Will 
Son enter'd. And by ſome, the Feoffees may enter and execute the at the 


ſhall ſell the 


Eſtate to him, according to the Will of the Grandtather ; and Per Huſ- Land, and 


ey and Brian Ch. Juſtice, and others, except Fairfax and Townſend, the dies, and the 

on ſhall be barr' 1 the collateral Warranty, and the Warranty of Feoffees in- 
the Father, and the 

E Statute 1 R. 3. But per Fairfax and Townſend, the Feoffees are not 
bound, for here was an Uſe in Tail; yet it ſeems to be there admitted, Kingſmill, 
that the Feoffment of the Father was good before the Debrs paid; but it the ,- 


ecovery, which the Son ſhall not avoid by the feof others 


Uſe; per 


ſeems to me the ſecond Feoffees ſhall be ſeiſed to the firſt Uſe of the Debt W * ke 
till they are paid, and then to the Uſe of the Eſtate Tail. Br. Feoflments Id Br. 


al Uſes, pl. 21. cites 3 H. ). 13. Feofments 
1 | 1 1 q al Uſes, pl. 

2 cites 14 H. 7. 33. But Brooke es a Quzre; for 15H. 7. 11. is contrary, And per Tre- 
mail ]. and Reede and Fineux Ch. Juſtices, If a Man declares his Will, that bis Feeffees ſhall alien to 
7.9. and he dies, and they make a Feoffment over, the ſecond Feoffees may alien to J. S. for there is in 
A mannera Uſe in J. S. Br. Feoftments al Uſes, pl. 12. cites 14 H. 7. 33. and 15 H. 7. 11, 


4 


5. The Feme of the Feoffee ſhall be endow'd to her own Uſe ; for her Eſtate 8. P. where 
is made by the Law, tho' the be adjudg'd in by the Baron; for yer it is — 4 * 
by the Law, whether the Husband will or no. Br. Feoffinenrs al Uſes, Cm, 
f. 10. cites 14 H. 8. 4. Per Newdigate Serjeant. Law Per 

| | R : 
Contra it ſeems of the Dower ex aſſenſu Patris, or ad Oſtium Eccleſiz; for thoſe are in by the Prof. 
fee. Br. Feoflments al Utes, pl. 10. cites 14 H. 8. 4. 


6. The Baron of a Feme who is ſeiſed to an Uſe ſhall be Tenant by the Cur- 
teſy, and is in the Poſt to his own Uſe. Br. Feoffments al Uſes, pl. 10. 
cites 14 H. 8. 4. Per Newdigate Serjeant. 

J. It Feoffee in Uſe be of a Seigniory, and the Land eſcheats, he ſhall s, P. and 
have the Land to the ſame Uſe as he had the Seigniory ; for this comes S. C. cited G. 
in Lieu of the Seigniory. Contra where Feoffee in Uſe dies without Heir, Law of Uſes 


and the * Land eſcheats ; Per Fitzherbert J. Nota, good Diverſity. Br. — 2 
Feolfments al Uſes, pl. 10. cites 14 H. 8. 4. ory ſuppoſes 
| hr an old Pro- 
perty after the preſent Fee is determined; and fince the Feoffee in Uſe has taken it up to the Uſe of g. 
when the Tenancy comes in, he ſhall have ir to thoſe Uſes ro which the Property was at firſt granted. 
In this Caſe the Lord ſhall be ſeiſed ro his own Uſe ; Per Newdigate Serjeant. Br. Feoftments al 
Uſes, pl. 10. And if the Heir of the Fecffee be within Age, he ſhall be in Ward of the Lord, and 

the Lord ſhall have the Profits ; Per Newdigate Serjeant. Br. Ibid. 


8. If Feoffee in Uſe recovers Land in Value upon Voucher, this ſhall bes. P. Gilb. 
to the firſt Uſe; per Fitzherbert J. & Pollard concord* Br. Feotiments Law of Vies 
al Uſes, pl. 10. cites 14 H. 8. 4. | E 13. For 


the Recom- 
enſue the Loſs, and Ceſty que Uſe loſt his Uſe by the Recovery. 


pence muſt 
9. If Feoſſee in Uſe makes a Gift in Tail, the Donee ſhall be ſeiſed ro 
his own Uſe ; tor there is a Conſideration, viz. a Tenure, between them, 
unleſs be expreſs an Uſe upon the Gift, or in the Giſt; per Brooke J. Br. 
feoffments al Uſes, pl. 10. cites 14 H. 8. 4. 2 


8 10. / : 


r FT - 


| 1 7 8 Uſes. 2 


a Bur ifthe 10. If the Feffee in Uſe makes a Teaſe for Life, he ſhall have F. 


fn to for this is to the Uſe of the Leſſee, if anUle be not expreſsly reſerved & to 
2 fo * Per Brooke J. Br. Feoffments al Uſes, pl. 10. Cites 14 H. 8. 4. 7 
Life, t 


Remainder for Life, the Remainder in Fee, and they have Notice of the Uſe, t ſhall be ſeiſed to th 
Pell Uſe, Lala the Diviſion of their tates; per Brudnel Ch. . B. Feoffments al Ua 
pl. 10. Cites 14 H 8. 4. 


—————— — —— — — * * 


11. S Deviſe by Teſtament, the Deviſee ſhall be ſeiſed to his o 
unleſs it be otherwiſe expreſs d; for there is a Conſideration imply i * 
Br. Feoffinents al Uſes, pl. 10. cites 14 H. 8. 4. Per Brooke J. 
| Sy if Feof- 12. If Feoffees to an Uſe of an Eſtate Tail /e// the Land to him wh 
fees ſeiſed to has Notice of the firſt Uſe, yet the Bargainor ſhall not be ſeiſed to the fri 
| C 22 Uſe, but to his own Uſe, by reaſon of the Bargain and Sale; for th WF 1. 
| | —— : . Feoffees have the Fee-ſimple, and therefore their Sale is good. }; 
rance by Bar- Feoffments al Uſes, pl. 57. cites the Time of H. 8. Per Fitzherben] 
i e | 
4K. and bis Heirs, to the Uſe of the ſaid W. & and his Heirs, expreſs'd in the Deed, there JW. & ſball 
ſeiſed to his own'/ſe, and not to the Ule of Celty que Uſe in Tail, nor of his Heirs, tho' the Bargain 
had Notice of the Uſe of the Eftate Tail at the Time of the Bargain, becauſe the Uſe was expreſs i 
the Deed ; and in the Time of H. 8. Fitzherbert J. was of the {ame Opinion. Br. Feoffments al Uk 
pl. 57. cites 5 E. 6. Per Mont. & Hales J. | 


( 


— — — — — 


| Br. N. Cc. 113. A Man made a Feoffment in Fee to 4, to his own Uſe, and the Fe. 
| pl 2 ces fees made a Gift in Tail to a Stranger without Con/ideration, who had u0 C. 


— — 


| ſance of the firſt Uſe, To hold in Tail tothe Uſe of Ce e and hit 
| 15 Corbett [roo The Tenant in Tail ſhall not ſes 8 che bet Ul but to 
Caſe; Arg. his own Uſe; tor the Statute of W. 2. cap. 1. wills, that Voluntas Ds 
lays, — natoris in omnibus obſervetur, that a Aan ought to refer bis Will t; 
Funding che the Law, and not the Law to his Will. And alſo here is Tenure berwen 
Opinion of the Donors and the Donee, which is Conſideration that the Tenanc in 
late Time, Tail ſhall be ſeiſed to his own Uſe, Br. Feoffments al Uſes, pl. 30. cite 
l if A. gives 24 H. 8. 
| Land to B. | ' | 
N in Tail, to the Uſe of C. and his Heirs, this Limitation of Uſe is utterly void; and cites this Caſe, anl 
ou os! 13 1 R. 3. diſables ſuch Ceſty que Uſe from charging, demiſing, or granting the Land; « 
as Cid. a 


— 


14. So of the Tenant for Nears and Tenant for Life; there Fealty is due. 
| Br. F. al Uſes, pl. 40. cites 24 H. 8. 

15. Where Rent is reſerved, there, tho the Uſe be expreſs d to the Uſe i 
1 the Donor or Feottor, yet this is Conſideration that the Donee or Lellte 
_ have it to his own Uſe. Br. Feoffments al Uſes, pl. 46. cites 24 

Gy 

16. Where a Man ſells his Land for 201. by Indenture, and execti 
Eſtate to his own Uſe, it is a void Limitation of the Uſe ; for the Lay, 
by the Conſide ration of the Money, makes the Land to be in the Vende:. 
Br. Feoffments al Uſes, pl. 40. cires 24 H. 8. 

17. If a Man delivers Money to F. F. to buy Land for him, and he buys 
for himſelf, and to his own Uſe, this is to the Uſe of the Buyer, and not 
to the Uſe of him who deliver'd the Money; and there is no other Re- 
medy but Rom of Deſceit ; per Norwich. Br. Feoffments al Uſes, pl. 

o. cites 24 H. 8. 8 
2 18. F. *. ſeiſed to the Uſe of B. before the Statute of Uſes, made 3 
Feoff ment by Conſent of B. to F. S. and his Heirs, to the Uſe ＋ . & and bi 
Heirs, of the ſame Lands. F. & had Notice of the firft Uſe. All che 
uſtices held, that J. S. ſnould be ſeiſed to his own Uſe, becauſe the 

le was ſo expreſs d upon the Feoffment. Goldsb. 82. pl. 23. Hill. 35 
Eliz. Staples v. Lark. 

19. If a Feoffment be made to A. for Life, Remainder in Fee to the Lie 
J. S. and A. aliens in bee, with Notice, the Alienee thall not ſtand ſeiſel 
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. to the firſt Uſes; for 5 Tenant for * has no Power ſo to alien and 

ow the Feoffee is in of an Eſtate rong, quite different from that to 

which the 225 s were 22 6. L of U es and Truſts, 10. 
the 
4 bt 
WW (4. 2) Uſes at the Common Law. Averment of an Uſe. (0. 6 

( Common Law. 

bh | . 
1 N | 3 
2 1. IF Baron and Feme, Jointenants in Fee, ſuffer a Common Reco- 
Br Ly, this may be Aber u to be to the ule of Baron. 
guete. ©. 3 © 4 Ha. 143. 52. | 
IT 3 5 
ne Ws bid — 
din 
ky | | „ 

(A. 3) Uſe. fis it is. And the Antiquity and Ori- 
of. ginal thereof. 
- 
bi + X ke 4 a a : > bs Fe 2 % 0 
1 1. A N Uſe, by the Conſent of all our Books, is a Confidence and G. Law of 
Do- HAF, which Ceſty que Uſe, chat is, he, that makes the Eſtate, Uſes &c. . 
l hath tor him and his Heirs, in the other and his Heirs, to whom the 1, 3 . 
ert Eſtate is given, and there nut be a Privity of Eftate between them; for able Right 
Cn there be ſundry Perſons that cannot ſtand ſeiſed to an Uſe, eſpecially t have the 
tes where this Privity fails. This Confiderice and Truſt, which makes the t of 


Uſe, is not iſſuing out of the Thing given, but is collateral and annex'd to Ea Büste 


tbe Perſon ; tor the Uſe is Uſus fru us, which 18 reſerved co the Giver whereof is 
when he hath given away the Property to another; for he hath neither in the Feof- 
jus in Re, neq; jus ad Rem, but only a Confidence, which, if it be broken, — _ 
he hath no Remedy but a Subpœna in Chancery, There were two In- Th — 
venters of Uſes, Fear and Fraud; Fear, in Time of Trouble and Civil Congdence 
War, tor ſaving their Inheritance from Forfeiture; and Fraud, in Time repoſed in 
of Peace, to deteat Debts, Wards, Eſcheats, Mortmains &c. Per Dod- — — 
derides }. Jo. 127. 1 Car. 1. in the Ld. Willoughby's Caſe, Right 1100 
Ea di itſel 
to theſe that come to the Lands in Privity of Eſtate to the Fe ffee, and under the ſame Truſt 2 
n 


that he did; ſo that, to every Uſe, 2 Things are incident, a Confidence in the Perſon, and a Privity of 
Eſtate ; and when any of theſe fail'd, the Ule was either ſuſpended or deſtroy d. 


2, Br, Feoffinents al Ules, pl. 20. cites 8 Aſſ. 1. to prove that Uſes The Opl- 


were before that Time.— And Ibid. pl. 9. cites 44 E. 3. 25. to ſhew that — an Uſe 
there were Feoffees in Truſt at that Time. was at Cm 


mon Law be- 

fore the Statute of D uia Emptores terrarum, but Uſes were not common before the ſame Statute ; for upon every 
Hef ment, NP Statute; there was Tenure between the Feeffors and the Feaffee, which was a Conſide- 
ration that the Feoffee ſhall be ſeiſed to his own Uſe. But after this Statute the Feyffee ſhall old of the 
chief Lord, and then there is no Conſideration between the Feoffee and the Feoffor, without Money paid, 
or other ſpecial Matter declar'd, for which the Feoffec ſhould be ſeiſed to his on Uſe. Br. Feo ts 
al Uſes, pl. 40. cites 24 H. 8. But Manwood J. ſaid, That the Commencement of Uſe has been as 
bng as Mankind bade been guided by Reaſon. And altho no Mention is made of Uſes in our ancient Boo 
yet that is no Argument that Uſes have been bur of late Times Uſes were not common, therefore were 
not at all, is a Non Sequitur, But Dyer Ch. J. conceived the Beginning of Uſes to be Immediately after 
the Statute of Mortmain, 7 E. 1. Stat. de Religioſis ; for which Cauſe they were driven to find out other 
Shitts, not provided for by the Statute. See 2 Le. 15. &c. pl. 25. Brent's Caſe —— And Holt Ch. J. in 
delivering the Opinion of the Court, 12 Mod. 162. in Caſe of Jones v. Morley, ſays, That they are 
indeed firange Things in their Nature, and of new Invention in che Law; that the Original of them = 

0 


„ ( 


— 


10 avoid the Statute of Hortmain, and cites Brent's Cale, 2 Le. 14. For when thoſe Statutes rohibited 
the convey in Late to the Clergy, they found out this Way to have the Aſtate convey d to a Lay. Pen 
under ſecret Fruſts, to their Uſe, which in thoſe Days affected the Conſcience of the People: And iy 
the Time of H. 8. Clergymen ſat in Chancery, who, having Power over Men's Conſciences, inforced they 
to perform thoſe Uſes. Indeed for a Time Uſes were kept ſecret, and did not much appear till the Diff. 
rences Letween the Houſes of York and Lancaſter, wherein the whole Nation being engaged, both Partig 
finding thoſe Uſes convenient, and fit to preſerve their Eſtate, agreed to ſupport them; ſo that in E. ach; 
Time we find more Mention of them than before, and they be ing thus brought in by a General Conſent, ver 
afterwards lick'd into Form: So that, at length, if a Man for Money alien'd and granted his Land to obe 
and his Heirs, by this an Uſe was raiſed by Conſtruction, and it amounted to a VArgain and Sale. 
G. Law of Uſes &c. 3. 4. ſays, The Original of them was from a Title under the Civil Law, which 4. 
lows of an ¶ uf ructuary Poſſeſſion, diſtinct from the Subſtance of the Thing itſelf, and that it cas brought xy 
to us by theClergy, who were Malfers of the Civil Law ; for when they were prohibited from taking an 
Thing in Mortmain, and after ſeveral Evaſions, by purchaſing Lands of their own Tenants ſufferi 
Recoveries, and purchaſing Lands round the Church, and making them Church-yards by Bull from th, 
Pope, at laſt this Way was invented of conveying Lands to others, to their own Uſe : And this bei 
properly Matter of Equity, it met <with a very favourable Conſtruttion from the Fudge of the Chancerq cum 
cho was in thoſe Days commonly a Clergyman ; and the Clergy thought this a Statute contrary to Natur 
Juſtice, and ſo could eaſily tolerate any Act in evading it. Thus this way of Settlement began; bit i 
more generally prevail'd among all Ranks and Conditions of Men, by reaſon of the Civil Commotia, 
between the . of Lancaſter and Vork, to ſecrete the Poſſeſſions, and to preſerve them to their Iſſue, 
notwithſtanding Attainders. And hence began the Limitation of Uſes, with Power of Revocation. 6 
Law of Uſes and Truſts, 3, 4. 


8 


3. A. ſciſed of one Acre by Priority, and another by Poſteriority males 
Feoff ment in Fee of both to his Uſe. It was adjudged, that tho* both paj 
at one Inſtant, yet the Law ſhall make a Priority of the Uſes as it it 
were ot the Land it felt, which proves that the Uſe is not am new Thin;; 


for then there ſhould be no Priority in the Caſe. 13 Rep. 56. cites 2 
H. 8. D. 11. Lord Roſſe's Caſe. 


SeeTir. Con- (A, 4) The ſeveral Sorts of Conveyances to Uſes, aud 


veyances. . . 
their Operations. 


But ſee Tit. 1. HERE are but 3 Sorts of Conveyances to Uſes ; the two firſt af 
8 i which only will feed a Contingent Uſe. 1. Covenant to ſtand 
n ſeiſed to Uſes. 2. Feoffment, Fine, or Common Recovery to Ute. 
Parker. 3. Bargain and Sale to Uſes, * By this laſt Conveyance only, no Cu. 


tingent Uſe can be ſupported. 2 Sid. 158. Per Newdigate J. Paſch. 1659, 
B. R. in Caſe of Heyns v. Villars. gate] 5 


— 


fee Tit.Con- (B) What Perſon may diſpoſe of it, and to cbm. What 
as 3s | Perſon, 


1. II an Iofant Ceſty que Uſe had made a Will of the ule, this ws 
void. 21 E. 4. 24. b. 

2. Jf an Intant makes Feoffment of Gavelkinv Land, warranted by 
the Cuſtom, and this is to his amn Uſe, if he atter makes a Will of th 
2 this is votd, unleſs the Cuſtom will warrant it. 21 E. 
2 


4. U. 
3. It Feoffees in Uſe are difſciſed, and after the Diſſeiſor infeoffs C 
ue Uſe, and he enfeoffs a Strazger, by this the Right of the Feoflees in 
le are extinct ; tor he had Right of an Uſe, and theretore this Feotl- 
ment, 


all 


IT] 3 
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Uſes. 


ment extinguiſhes the firſt Uſe ; but where he /ells the Land all after 22 b 


fers a Recovery, this is void; for by the Sale, his Uſe and Right are 


e; Per Fitz herbert J. but Peinſil contra, therefore Quere. Br. 
Feoffnents al Uſes, pl. 8. cites 2) H. 8. 29. | 


C) Uſes. Yho be ſeiſed t Uſe. Fol. 780 
F a Man poſſeſſed of a Term for Years in Truſt for another be 8 P. and the 


atrainted of Treaſon, by which the Jntereſt of the Term comes Law diſpoſ- 
King by Forfeiture, the King ts not ſubject to this Truſt be. be 1 


I. 


to ok 
catiſe he comes in in the Poſt, and * cannot be ſeiſed to an Uſe, 9. 8 Pork 


Jdc. Agreed. Week's Cale. _ 2 of 
| þ: the Ki | 
he cannot take it under the Truſt limited, G. Law of Uſes and Truſts. 1 * 

* Br. Feoffment to Uſes, pl. 31. S. P. cites 5 E. 4. 7. A Perſon Attaint cannot be ſeiſed 
to an Uſe. Poph. 72. in Caſe of Dillon v. Fraine. — 1 Rep. 122. a. in Chudleigh's Caſe. _— 
By the Attainder the Uſe is deſtroy'd. Arg. Mo. 390. cites 26 Eliz Sir Francis Throgmorton's Caſe. 
After Office found, the King's Title ſhall prevent the Uſe and relate above it, but until Office 
the Ceſty que Uſe is ſeiſed of the Land. Ld. Bacon's Reading on the Statute of Uſes, 348. ——- G. 
Lay of Uſes &c. 5. ſays, he is not capable of an Uſe, becauſe = cannot take for any Man's Benefit but 
the King's —S. P. Ibid. 170. : 


2. at Common Law before 27 H. 8. of uſes, a Man could not Cro. J 405 
give in Tail to the Uſe of another, becaule Tenant in Tau could not . J. f K. 
make Feoffment to bind the Jſſue by Reaſon of the Scatute De Donis the S c, cays 


Condittonalibus. O. 13 Ja, B. R. er Curtam between Coper and the Opinion 
Franklin, of the Court 


3. So after the Statute 27 H. 8. of Uſes, a Man cannot give in — 
Tail to the Uſe ot another, becauſe the Statute doth not intend to en- Qlined chat 
able thoſe who could not ſtand ſeiſed to an Uſe before the Statute I), 13 he was Te- 


Ja. B. R. between Cooper and Frankin. Per Curiam, Co. Litt. i Tail, 
19 U. mitation of 
the Uſe out of the Tail is void as well after the Statute as before; and that the Chancery could not 
compel him at the Common Law to execute the Eſtate. —3 Bulft. 183. Trin. 14 Jac. B. R. the S. C. 
accordingly, that Tenant in Tail cannot ſtand ſeiſed to an Uſe.— Roll. Rep. 332. pl. 40. Hill. 13 Jac. 8 C. 
adjornatur.—— Ibid. 3$4. pl. 6. Trin. 14 Jac. B R. the S. C. and 8. P. agreed; and Haughron J. ſaid ir 
would be repugnant to the Eſtate, rhe Tenant in Tail ſhould ſtand ſeiſed to an Uſe. ——'Godb. 269. pl. 
375. 8. C. by Name of Franklyn's Caſe, ſays it was reſolved that Tenant in Tail might ſtand ſeiſed ro 
an ſe expreſſed ; but that ſuch Uſe cannot be averr'd.— If I give Land in Tail by Deed fince the Sta- 
tate to A. to the Uſe of B. and his Heirs; B. has a Fee-Simple dererminable upon the Death of A. with- 
out Iſſue. And like Law, tho' doubrful before the Statute, was, for the Chief Reaſon, which bred the 
Doubt before the Statute, was, becauſe Tenant in Tail could not execute an Eſtate without Wrong; but 
chat, ſince the Statute, is quite taken away, becauſe the Statute faves ro Right of Intail, as the Stat. 1 R. 
did; and that Reaſon likewiſe might have been anſwer'd before the Statute, in Regard of the Com- 
mon Recovery. Ld. Bacon on the Statute of Ules, 347. 

None can be ſeiſed to the Uſe of another but be who can execute Eſtate to Ceſly que Uſe, which ſhall be perſect 
in the Law, which Tenant in Tail cannot do, for it he executes Eſtate his 1!Jue ſhall have Formedon ; 
and alſo the Stat. of 1 R. 3. is that all Gifts, Feoftments, and Grants of C/ que e ſhall be good againſt 
all &. ſaving to all Perſons their Rights and Intereſts in Tail, as if this Statute had not been made; and 
therefore Tenant in Tail ſhall not be ſeiſed to an Uſe. Br. Feoffment al Uſes, pl. 30. cites 24 H. 8. 
— 8. C. cited by Plowden, Pl. C. 555. in Walfingham's Caſe. S. C. cited by Doderidge |. and 

Coke Ch. J. 3 Bulſt. 185, 186. Trin. 14 Jac. B. R. in the Caſe of Cow per v. Frarklin. Eſtate 

all implies an Uſe in the Donee, but by a Writing it may be averr'd to be to the Uſe of the Donor. 
D. 311. b. 312. a. pl. 14. Paſch. 14 Eliz. in Caſe of Andrews v. Blunt — Eſtate Tail cannot by expreſs 
Limitation be to the Uſe of another, 2 Rep 78. a. Hill. 43 Eliz. C. B. in Ld. Cromwell's Caſe cites 
§ C of 24 H. 8. 2 And. $7. in Ld. Cromwell's Caſe cites S. C.—Ibid. 136. in Corbett's Caſe, cites 


$. C—— Tenant in Tail cannot ſtand ſeiſed to an Uſe, becauſe the Statute has ſo incorporated the Eſtate 
Tail to the Tenant in Tail, that it cannot be deveſted. Arg. 3 Le. 190. in Venable's Caſe. 8. P. 
that the Chancery which is bound by the Act of Parliament, cannot turn it to any other Purpoſe. 

G Law of Uſes &c. Tt. | : 
He cannot be ſeiſed to an Uſe expreſſed, for the Statute De Donis has ſo fixed the Eſtate Tail, that 
te Donee nor his Ifſus can execute this Uſe, nor can he be ſeiſed to an implied Ce, for the TI 
Aaa makes 


192 Uſes. 
makes the Conſideration; bit in the Caſe of Fines ſur Grant and Render and Cauſa Matrimonii p 
they may be averr'd by Deed in Writing to be another Uſe or Intent ; for in theſe two laſt Caſes 
Eſtates are net veſted by Act of Parliament, as in the Caſe of a Gift in Tail. Jenk. 195. pl. 1. Cites / 

Cowner's Caſe, and 2 Rep. 69. Cromwell's Caſe, 

G. Law of Uſes &c. 205, 206. ſays Tenant in Tail cannot ſtand ſeiſed to a Uſe; for the Intent of the 
Statute De Donis was that he ſhould have the Lands and the Profits of them, and he cannot execute the 
Eſtate to the Uſe, and therefore cannot anſwer the End of the Creation of Uſes, viz. that the Tertenay 
ſhould make Eſtates according to the Directions of Ceſty que Uſe; and it appears by the Intent wy 
Scope of the Act, that the Zlakers did never intend that the Tenant in Tail ſhould ſtand ſeifcd tog 
Ut, for they have reſtrain'd him to alien to prejudice his Iſſue; but if he were to ſtand ſeiſed ton 
Uſe, as it was a Part of the "Truſt repoſed in lim to make Eſtates according to the Direction of Ce 


que Uſe, fo it would be a Prejudice to the ITue 3 and the Statute would never have ſo carcfally pre. 
ſerved the Land to the Iſſue, it he might have it only to another's Uſe, 


— 


CE. per 4. The King cannot be ſeiſed to the Uſe of another but only to his 
dr Kknam 


N. Ule. Br. Feoffment to Uſes, pl. 31. cites 5 E. 4. 7. 
the King ſhall be adjudged indifferent to every Man, and if he ſhould be infeoffed to the Uſe of ang. 
ther, he would be partfal. Br. Feoffments to Uſes, pl. 37. cites 7 E. 4. 16. R. 3. before his, 
ſuming the Eſtate Royal was infeoffed to the Uſe of others, the Law was taken to be, that upon his be. 
coming King the Uſe was gone. And therefore an Act was made in the iſt Year of his Reign, ca 1 
that the Land ſhonld be in Fee in Ceſty que Uſe, and the Reaſon why the Uie was gone by N. 4. 
mon Law, was not becauſe the Capacity of his Body Natural was confounded by the Dignity Roya, 
For this Capacity remain'd after his becoming King, and in this Capacity he held the Land after; Bu 
the Reaſon was, becauſe to the Body Natural, in which he held the Land, the Body Politick was. 
ſociated and conjoin'd during which Aſſociation or Conjunction the . rticĩpates of the 
Nature and Effects of the Body Politick. And the Body Polirick cannot be ſeiſed of an Ule ; neithe: 
can the Body Natural, during the Time that they are together, but is drawn to the Quality and E 
fects of the Body Politick, which is the greater. For R. 3. disjoin'd from the King does not hold th: 
Land, but R. being King holds it, who cannot ſo far debaſe himſelf as to have Land to another; 
Uſe : And fo the ody Natural by Participation of the other, is not of the fame Degree as it would b: 
it ir were &ixjoin'd from it, nor the Land which he holds in the fame Manner, PI. C. 238. b. je: 
Walſh, in Caſe of Willion v. Ld Berkley. The 1 ſhall not be ſeiſed to the Uſe of another, 
becuuſe he is not compellable to perform the Confidence. Poph. 72. in Caſe of Dillon v. Fraine— 
S. P. Gilb. Law of Uſes &c. 5, 6. He is not compellable ; for the Chancery has only a Delegated Pover 
from the King over the Conſciences of his Subjects; and the King, who is the Univerial Judge of 
Property ought to be indifferent, and not take upon him the Particuler Defence of any Man! 
Eſtate as a Truſtee The King cannot be ſeiſed to an Uſe; becauſe he is en le Poft, and 
is Paramount the Confidence. 2 190. pl. 92. The King cannot be ſeiſed to an Uſe. Cra 
„Fo, 54. pl. 22. per Curiam, Mich. 2 Jac, C. 3 in Caſe of Atkins v. Longvill, 5 E. 4. 7 E. 4 nd 
. C. 238. He cannot be compell d to execute the Poſſeſſion to the Uſe by a Subpœna, becauſe if 
he diſobeys he cannot be compell'd by Impriſonment. ; Jenk. 195. pl. 1. —— Nor can he be ſeiſed in 
Truſt for another /o as to have Remedy againſt the King for it ſo as to compel him to reconvey, but only 
to have an Amoveas MManum. Arg. Hard. 466. and per Hale Ch. Baron, 467. in Caſe of Pawlet v. the 
Attorney General. — But ſee Vern. 439. per Maſter of the Rolls, in Caſe of Ld. Kildare and 
Euſtace, relating to the Iriſh Forfeitures, where he ſays he takes the King to be in Nature of a Tri 
tee, notwithſtanding the general received Opinion to the contrary. 

If the King be ſeiſed of Land in the Right of his Dutchy of Lancaſter, and covenants by his Letter 
Patents under the Dutchy Seal to ſtand ſeiſed to the Uſe of his Son, nothing paſſeth. Ld Bacon's Lay 
of Uſes, 346 —G. Law of Uſes &c. 170. ſays that of all the Lands whereof the King is ſeiſed, heis 
ſeiſed in jure Coronæ for the Maintenance and Support of his Crown and Dignity, and well Govern- 
ment of me Commonwealth, which is a Uſe the Law deſignd him Primitus, and conſequently tis er. 
clufive of all other Uſes: Neither can it be imagined that the King ſhould in Point of Honour ſtand 
ſciſed of Lands only to the Benefit and Advantage of another, and ſo to be a Sort of Bailift u 
him. 


5. The .9cen ( ſpeaking not of an Imperial Queen, but by Marriage) 
cannot be ſeiſed to an Uſe; tho? the be a Body enabled to grant and pur. 
chaſe without the King, 2 in Regard of the Government and Interet 
the King hath in her Potleſſion, the cannot be ſeized to an Uſe. Ld 
Bacon on the Statute of Uſes, 347. 

Ibid. pl. 49. 6. Where Feoff ment is made to an Abbot or Corporation, this ſhall be to 

cites 24 H. their own Uſe, unleſs it be otherwiſe expreſſed ; Per Brooke J. & Quere 


fy 65 8 tunc. Br. Feoffments al Uſes, pl. 10. cites 14 H. 8. 4. 
was that an | £45 
Abbot, Mayor and Commonalty, nor other Corporations ſhall not be ſeiſed to an Uſe ; for their Capacity 15 only 


to take to their own Uſe. And cites 8 H. 6. I. accordingly. Br. N. C. pl. 60. cites 24 H. 8. 


A Corporation cannot be ſeiſed to an Uſe, becauſe none can have Confidence committed to him bt 
Body Natural, which has Reaſon, and which by the Order of the Chancellor of England may be com- 
pell'd by Impriſonment to perform it, this being the Way to have it perform'd, and no Corporation , 


1 
II. 


relocut, 


Pop; e 


W 


| Cing of ſeveral Perſons can be impriſon'd, and their Body Natural ſhall not be impriſon'd for the Ottence 


of their Body CO Ag. PI. C. 538. b. at the End of the Caſe of Croft v. Howel —Poph. 72. itt 
i of Dillon v. Fraine S. P. enk. 195. pl. 1. S. P. S. P. per three Juſti J 
785 Trin. 14 Jac. B. R. in Caſe of Cooper v. Franklin, 5 | n 
” A Writ of yr by a College was Quod clamat eſſe Jus & Hzreditatem ſuam without ſaying in 
Jure Collegii, the Writ was awarded good, becauſe the Words in the Writ are of the ſame Effect 
«ith the other Words; for a Corporation cannot have Land but in Right of their Corporation, nor can 
they demand Land unleſs the Right is in Right of the Corporation ; and ſo the ſeveral Ways of Ex- 
eon are all of the ſame Effect. And. 272. pl. 280. Paſch. 33 Eliz. All Souls College in Oxford's Caſe 
„ Tamworth Le. 153. pl. 212. Trin. 31 Eliz C. B. S. C. accordingly. And Anderſon Ch, J. ſaid 
that if a Parſon pleads that he is ſeiſed, he ſhall ſay in Ft Ecclefiz, becauſe he has two Capacities, 
and without ſuch Words as here he ſhall be intended ſeiſed in his own Right; but if an Abbot pleads 
that he was ſeiſed, there needs not ſuch Words; for he has no other Capacity; and ſo of a Dean and 
Chapter, Mayor and Commonalty. - A Corporation aggregate could not be ſeiſed to an Uſe, it be- 
ing held that no Subpcena lay "= them. Per Holt C +2 Vern. 399. Mich. 1700. in Caſe of the 
Attorney General v. the Mayor &c. of Coventry,——G. Law of Uſes &. 5. ſays Bodies Politick 
are not Capable of an Uſe or Truſt, becauſe they are Bodies framed at the Will of the King, and are 
no further capable than he wills them, and tis his Will that they ſhould purchaſe for the common Be- 
nefit, and for the Ends of their Creation, and not that they ſhould take any Thing in Truſt for others ; 
alſo being incorporate, the Chancery had no Proceſs on the Perſons to compel them to diſcharge their 
Truſt —Ibid. 170. 8. .——A Corporation cannot be ſeiſed to an Uſe, becauſe their Capacity is 
to a Uſe certain; again, becauſe they cannot execute an Eſtate without doing Wrong to their Corpo- 
ration or Founder ; but chiefly becauſe of the Letter of this Statute, which (in any Clauſe, when ir 
ſpeaks of the Feoffee) reſteth only upon the Word (Perſon,) but when it ſpeaks of Ceſtuy que Uſe, it 
adds Perſon or Body Politick. Bacon on the Statute of Uſes, 347. | 


J. I N ſhall not be ſeiſed to any Uſe ; Per Brudnel. Br. Feoffments But G. Law 


al Uſes, pl. 10. cites 14 H. 8. 4. of Uſes and 

$11 
ſays an Occripant may be ſeiſed to an Uſe, for an Occupant continues the Eſtate for Life as his Subſti- 
ture, and fo mult take it as he had it, —S. P. Hard, 368. in Caſe of Paw let v. the Attorney General, 


8. Thoſe who are in by Recovery are ſeiſed to their own Uſe, and not 
the Uſe of another. Br. Feotfmentcs to Uſes, pl. 40. cites 24 H. 8. 

9. The Wife may be ſeiſed to the Uſe of her Baron by a Feoffment to A Feme Cu- 
the Baron and the Feme and others, where the Baron only paid the 99! and an 


Purchaſe Money. Br. Feottinent to Uſes, pl. 51. 2 . 


| of Diſcre- 
tion, may be ſeiſed to an Uſe ; for as well as Land might deſcend unto them from a Feoftee to Uſe, fo 
may they originally be 1 to an (/e; yet it it be before the Statute, and they had (upon a Subpœna 
brought executed their Eſtate during the Coverture or Infancy they might have defeated the ſame ; 
and then they ſhould have been ſeiſed _= to the Uſe, and not to their own Uſe; but ſince the Sta- 
tute no Right is ſaved unto them. Ld. Bacon's Reading on the Statute of Uſes. 348. 


to. Tenant for Nears cannot at this Day be ſeiſed or poſſeſſed to any 
Uſe, he has only a Poſſeſſion and not Seilin, which the Statute of Ules 
uires. Jenk. 195. pl. 1. 
11. Lord by Eſcheat ſhall not be ſeiſed to an Uſe, becauſe upon the Br. Feeff- 


Eſcheat he is in En le Poſt, and paramount the Confidence. Jenk. 190. en to 
Uſes, pl. 40. 


pl. 92. Cltes 24 Hl. 
f 8. Jenk. 
195. pl. 1. S. P. 1 Rep. 122. a. in Chudleigh's Caſe accordingly, that he is in Paramount the 


Uſe, viz. by Force of a Condition in Law annex'd to the Land at the Time of the Creation of the 
Seigniory, and the Tenancy comes in Lieu of his Seigniory which he has to his own Ule; and the 
Writ of Eſcheat ſays, that ad ipſum reverti debet tanquam Eſcaeta ſua ; and he is not in en le Per, bur 
en le Poſt, and the Lord by Eſcheat loſes his Seigniory.—s. P. Gilb. Law of Ules &c. 172. and 
fays further, That he has the Lands in Satisfaction for his Services that are now gone; but what Satis- 
fiction will it be, if he is Kill to hold the Land charg'd with the Uſe. br 


12. Hoof a Lord of a Villein, and for the ſame Reaſon. 1 Rep. 122, a, Br. Feoff- 


Arg. in Chudleigh's Caſe. Uſe, pl. 4a. 


13. & of a Lord that enters for Mortmain, and for the ſame Reaſon. 1 5.7.5 Hl. 
Rep. 122. a. Arg. in Chudleigh's Caſe. | 8.—S, P. 
14. So of a Lord that recovers in Ceſſavit, and for the ſame Reaſon. 1 Gilb. Law of 


Rep. 122. a. Arg. in Chudleigh's Cale. — 16, BY. 


theſe and in the above Caſe of Lord by Eſcheat, they claim by the general Laws and Statutes of the 
Kingdom, which the Chancery has no Power to alter, and dv not take as Subſtituteo under thoſe pri- 
vate 


—̃ —¶äDÜ—ä— — 0 — 
184 Uſes. 
vate Contracts to which Truſts are annex d, and ſo cannot be puniſh'd as corrupt Breakers of the Tru 
which they never undertook. | 


Br. Feoff- 15. Tenant in Dower ſhall not be ſeiſed to an Uſe; for the Law give 
Urs her her Eſtate in Conſideration of Marriage, and the is not in in Priyity 


view B97 of Eſtate. 1 Rep. 122. a. Arg. in Chudleigh's Caſe. 


She 1s ; 

bound by a Truſt, becauſe ſhe comes in in the Per; Per Hale Ch. B. Hard. 469. in Caſe of Pawlet v.the 
Attorney General,—And Gilb. Law of Uſes 11. ſays hat ſhe claims by the Marriage Agreement; and; 
ſufficient Proviſion is made for her by Law, which is a 3d Part of his Eſtate ; and fince a private Con. 
tract is the Original of her Title, ſhe continues the Eſtate of her Husband as be purchas'd ir, and un. 
der the ſame Truſt and Agreements. But Ibid. 171. ſays, that becauſe ſhe comes ro the Eſtate 
the Diſpoſition of Law, "A the Advancement and Encouragement of Matrimony, and this Eftate i 
given for her own Maintenance, and is conſequently excluſive of all other Uſes for the Advantage d 
other People. 


Br. Feoff- 16. SY of a Tenant by the Curteſy, and for the ſame Reaſon. 1 Rey, 


Uſes, pl. 4. 122. Arg. in Chudleigh's Caſe. 


Cites 24 H. $.—— Tenant by the Curteſy ſhall not be bound by a Truſt, becauſe he comes in in the pol. 
Per Hale Ch. B. Hard. 469. in Caſe of Pawlett v. the Attorney General. Gilb. Law of Uſcs1;1, 
gives the ſame Reaſon for Tenant by the Curteſy as are before mention'd for Tenant in Dower. 


S.P. a= 15. A* Diſſeiſor, Abator, or Intruder, ſhall not be ſeiſed to an Uſe, tho 
cordingly. he has Notice; tor the Uſe was not annex'd to the Poſlefſion of the Land 


_ LE Bon which any ot them has, but to the Privity of Eſtate which neither of 


Ch. J. but them has; tor they are not in in Privity of the Eſtate, to which the Uſe 
he ſaid that was annex'd, but En le Poſt. And ſince the Ceſty que Uſe had no Re. 
8 medy but in Chancery, and that the Chancellor had no Power to deter- 

"rel the Mine Right of Inheritances, therefore they cannot ftand ſeiſed to an Uk. 


compel the PI "Pr hen 
Feoffees in 1 Rep. 122. a. Arg. in Chudleigh's Caſe. 
Chancery to | | 
enter upon the Diſſeiſor, or to recover the Land againſt him at the Common Law; and then Chancery 
will compel the Feoffees to execute the Eſtate according to the Uſe, ahd the Chancellor ought to di. 
rect the Uſes according to the Rules of Law. S. P. Gilb. Law of Uſes &c. 10. ſays the Di- 
ſeiſor &c. rake under no Truſt, but defeat the Eſtate to which the Truſt was ſubjoin'd ; and that upon 
a Bill by Ceſty que Uſe againſt the Feoffee to the Uſe, the Chancery will order him to try the Title 
with the Diſſeiſor at the Common Law. 

* Br. Feoftments to Uſes, pl. 10. cites 14 H. S. 4. Per Brudenell. 


1 Rep. 122. 18. An Alien cannot be ſeiſed to an Uſe. Poph. 72. in Caſe of Dillon 
a, in Chud- v. Fraine 

leigh's Caſe. * : | 

A infeoff'd an Alien and another to the Uſe of himfelf and his Wife in Tail, Remainder to his 
own right Heirs; it ſeems that if an Office be found, the King ſhall have a Moiety to his own Uſe by 
his Prerogative, and the other Uſe in this Moiety is gone for ever. D. 283. b. pl. 31. Paſch. 11 Eli. 
The King v. Jaſper Bois. Mo. 390. A 5 Cites 8. C 
S. C S8. P. Ld Bacon's Reading on the Statute of Uſes 348. bur ſays the Uſe is not void ab initio 
A He cannot take for any Man's Benefit but the King's. Gilb. Law of Uſes &c. 5.—8 P. Ibid. 
170. and thereby others are excluded ; neither can an Alien have Lands, and conſequently cannot be 


ſeiſed to an Uſe. g 


19. If a Biſhap bargain or ſell Lands whereof he is ſeiſed in the Re 
/ of his Fee, this is good during his Life; Otherwiſe it is where a Bl 
ſhop is inteoff*d ro him and his Succeſſors, to the Uſe of J. D. and his 
Heirs, that is not good; no, not for the Biſhop's Life, but the Uſe i 
merely void. Ld Bacon's Reading on the Statute of Uſes 347. 

20 Fointenants may be ſeiſed to an Uſe, tho? they come to it ar ſeve- 
ral Times, it being derived our of the ſame Fountain or Freehold. 13 

Rep. 56. in Samme's Caſe. | 
Bur if Men- 21. One that comes in Ez le Poſt ſhall not be liable to the Truſt, with- 
tion be made Out expreſs Mention made by the Party; and the Rules for executing 


of Perſons Truſt have often varied, and therefore they only are bound by it wiv 
En le Poſt, | come 


Roll. Rep. 333. Arg. and 385. cite . 
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come in in Privity ot Eſtate ; Per Hale Ch. B. Hard. 469. Trin. 19 Car. it ſeems, by 
* Scacc. in Caſe of Pawlet v. the Attorney General. the Opinion 


+46 eB pf of rhe Lord 
Hale, that they ſhall be liable to the Truſt. Gilb. Law of Uſes and Trufts 12. 


_—, 


(D) Uſes at Common Law, and Truſts now. Ii ho /hall See (O. 5) 
have them: By Deſcent. 


1. PHE ule ſhall be of che ſame Nature of che Land, to deſcend as 

I. the Land ought. 

- 2. Ag of Borough Engliſh Land upon general Feoffments, the uſe 8 P. Gilb. . 
ſhall deſcend to the youngeſt, 21 E. b. D. 3t 4 Pa. 134. [av of Uſes 


a 24. | 
3. So of Gavelkind Land to all the Males, 21 E. 4. 24. b. 5. 4 8 
E. 4. 7. b. Chance 
1— 33 Io r | cannot alter. 
the Deſcent of the Land, ſo it cannot alter the Law and Cuſtom of a Place; for all immemorial Cuſ- 
toms and Uſages are Part of the Laws of che Land. | 


4 Oo if a Pan ſeiſed of Lands of the Part of the Mother, makes 1 . 
Feoff nent generally, the ule ſhall deſcend to the Heirs of the Part N= 
of the Mother. D. 3 & 4 Ma. 134. [pl. 9 cites S. C. 

5. The ſame Law, if he had expreſs d that the Uſe ſhould be to him for the Land 
and his Heirs. This ſhould enfue the Land, and the eirs of the »9u1d have 

art of the Mother ſhall have it. Co, 1. Seh, 100, b. Contra fa ech 


irs of 
\ 3 4 Ma. 134. 9. (Quare Leo.) 4 


Mother, and 


un Uſe is but an Eftate in Equity, Part of the Eſtate in the Land - for the Rule of Law, that tends to 


the Eſtabliſhment of Families and Encouragement of Induſtry, is, That thoſe that take Benefit as Repre- 
ſentatives mould convey. it all along in the Blood of the firſt Purehaſor, from whom. the Benefit was 
derived ; and [in this Caſe) the Uſe and Benefit was derived from the Mother, and the Uſe was never 
on with, but the Poſſeſſion only; ſo the Uſe muſt be all along convey'd to the Heirs on that 

e. | | 

If a Rent had been reſerved to him and his Heirs, the ſame ſhould go to the Heir of the Part of the 
Father; bur here the Land and Living moving from the Part of the Mother, therefore in Equity the 
Uſe, which is nothing but a Truſt and Confidence, ſhould go alſo: to the Heirs of the Part of the Mo. 
ther. 1 Rep. 100, b. in Shellp's Caſe, cites 5 H. 6 4 b. and 5 E. 4. 7. b. Br. Feoffments to Uſes, 
pl. 10. cites 14 H. 8. 4 S. P. See Tit. Heir, (W. 2) pl. 9. 10. Godbold v. Freeſtone. 


6. But it ſeems of Borough Engliſh Land it would be fo clearly; S. P. 13 Rep. 
(for there, it ſeems, a Man cannot make any other to have it by De- 55; << ir 
lcent, but the youngeſt.) 5 E. 4+ Te b. in 5 N 


; and cites 
& 5 Ph. & M. D. 163. Br. Deſcent, pl. 59. cires 37 & 38 H. 8. 8 P. Br. Done &c. 43 
cies $. C. and S. P. that the eldeſt Son ſhall have it. Hob. 31. in Caſe of Counden v. Clerke, 
Hobart Ch. ]. cites ſame Caſes; and ſays that this is out of the Cuſtom, and fo muſt run to the Heir at 


the Common Law. 


7. Tf, by a Cuſtom of a Panor, Land in Fee ought to deſcend to G. Law of 
the eldeſt Daughrer only, excluding the other Daughters, there being Ves &c. 19. 
no Son, and a Truſt in Equity deſcends to the Heir, this ſhall go to S. C 
the eldeſt Daughter only, to be relieved thereupon in Equity, ac- 
cording to the Cuſtom for the Land. 4. 10 Car. B. R. between 
Jones and Lady Reasbie. The (aid Cuſtom found in B. R. by a Jury 


at Bar, and thereupon the ſame Term decreed in Chancery, That 
the Truſt thall go to the eldeſt Daughter alſo, 


8. The Poſſe/ro Fratris þ an Uſe follows the Analogy of Deſcents at 
Law. And ſo if a Man, ſeiſed in Fee of an Uſe, had Iſſue a Son and a 
B bb Daughter 


186 F | 


Daughter by one Venter, and a Son by another Venter, and deviſes j 
tor Years, and dies during the Term, the Daughter ſhall have it, an 
not the Son; otherwiſe it had been, if he had deviſed it for Life. ( 
Law ot Uſes &c. 18. EE 


dee (A) (E) Uſes, Truſts at the Common Law. ho ſhall ly 
ſaid ſciſed to the firſt Uſe. | Notice. 


. t. T A. agrees with B. to leaſe Bl. Acre to him for certain Petz 
Fol. 781. and atter, betore he has made the Leaſe, according to the Pro 
The Con mile, he enteoits C. of. the Land for a valuable Confideration, (. 
deration im- having Notice Of the JSromile betore the Feoffment made, C. ſhall he 
ports a Seiſin compell'd in Chancery to make the Leale to B. according to th 
to ©. own JIrgintſe, becauſe of his Motice. PD. 8 Ja. in the Exchequer, Pe 
Notice im- Clitiam. 


ports a Seifin | ; „„ 3 
to the former Uſes; and where the Act is capable of a double Interpretation, that muſt be taken which 
conſiſts moſt with Equity. G. Law of Uſes &c. 7. 8. 


2 Roll Rep, 2. Ik A. ſeiſed of Land in Truſt for B. covenants with J. 8. in Con. 


ane" gy ſideration that he will marry D. his Daughter, that he himſelf will 


Bacon nid, ſtand ſeiſed to the Uſe of J. S. for Life, Remainder to D. in Fe, 
That tho' The Marrtage takes Effect, J. S. not having Notice of the Truſt. 

ir is true {ſeems that tie Eſtate tor Lite of J. S. nor the Remainder of ©, 
that a Conſi- (att not be ſubject to the Truſt, becauſe they come in for a valuable 


de ration to 


deſtroy an Conſideration, ſcil. Marriage, and have no Notice of the Truf, 
Uſe, oughr Tr. 17 Ja. Sir Geo. Reynilds and Peacock, in Chancery, Dubttatur. 


to be more 

ſtrong than a Confideration to raiſe an Uſe need be, yet it would be miſchievous if J. S. who married 
in Conſideration of this Land, ſhovId not avoid the Truſt ; for he loſes thereby the Advancement he 
might perchance havg had by another Wife, and ſo by a Mean the Conſide ration given by him is valu- 
ble; beſides that he has no Means to ſearch and find out this ſecret Truſt : Whereas on the other Side, 
the Miſchief is not ſo peremptory and concluſive ; for tho* Ceſty que Trult has no Remedy againſt the 
laſt Feoffee that comes in upon the Conſideration of Marriage, yet he may have Subpœna againſt the 
firſt Feoffee who broke the Truſt in him repoſed, and ſo may aid himſelf, But adjornatur. 


3. Ik A. ſeiſed in Fee before 27 1. 8. to the Uſe of B. and the Hein 
Males ot his Body, and for Default of ſuch Heirs ta the Uſe of C. in 
Fee, and after A. gives the Lands to B. and to the Heirs general of his 
Body, and after B. dies withour Heir Male, and his Heir general of 
his Body enters, He is ſeiſed to the uſe of C. to whom the Rematt: 
er in ule in Fee was limited, in Cale that B. at the Time of tif 
Gift made to him by A. had Notice ot che firſt Uſe limited to him 
and his Heirs Bales. Kelw. 221). 7. 93. er all the Juſtices, in ti 

Caſe between the Lord Chamberlain, Daubney, and Chicheſter. 
LA. Bacon, 4. It was held that where Feoffees in Uſe be, that their Heirs, and 
in his Read- Feoffees, and all that are in in the Per, without Cunſideration, or upon Cor. 
8 frderation, if they have Notice of the firſt Uſe, ſhall be ſeiſed to the firt 
Uſes, 312. Uſe. Contra of thoſe who come in in the Poſt, Br. Feoffments al Uſes; 

_ _ pl. Io. Cites I4 H. 8. 4. 
e, an 

28 H. 8 and ſays, That thoſe and diverſe Books prove, that if the Feoffee ſells the Land for good Con- 
ſide ration to one that has Notice, the Purchaſor Kalt ſtand ſeiſed to the ancient Uſe; and that the Rei 
ſon is, becauſe the Chancery looks further than the Common Law, viz. To the corrupt Conſcience © 
him that will deal in the Land, knowing it in Equity to be another's, and therefore if there were Radix 


Amaritudinis, the Confideration purgeth it not, but it is at the Peril of him tliat gives it; ſo 2 on 
ideration, 
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ſideration, or no Conſideration, is an Iſſue at the Common Law; but Notice, or no Notice, is an Iſſue 
in Chancery. 


5. If A. covenants with B. that when A. ſhall be enfecſf'd by B. of three S. C. cited 
Acres in D. that then the ſaid A. and his Heirs, and all others ſeiſed of the N . 
Land of the ſaid A. in 8. ſhall be ſeiſed thereof, to the Uſe of the ſaid B, and oY J Jong 
his Heirs ; there if A. makes a Feoffment of his Land in S. and after B. 18 Ellz. BK. 
enfeotts A. of the ſaid 3 Acres in D. there A.'s Feoffees ſhall be ſeiſed to in Caſe of 
the Uſe of B. notwithſtanding that he had no Notice of the Uſe; for the Manning v. 


ndrews. 


Land is and was bound with the Uſe aforeſaid, * to whoſe Hands ſoever =& © clud 


ir ſhall come; and it is not like to where the Feollee in Uſe ſells the out of Le. 
Land to one who has no Notice of the firſt Uſe; tor in this firſt Caſe 260. G. 
the Uſe was not in Eſſe, till che Feoffment be made of the 3 Acres, and Law of Uſes, 


then the Uſe commenced, Br. Feotlments al Uſes, pl. 50. cites 30 Th lay 7 
H. 8. ſeems it muſt 
be under- 


food that the Feoffment was made without Conſideration. And Quzre then; for if it were made with 
Conſideration, then there is no more Reaſon the Land ſhould be charged with the Uſe into whoſe Hands 
ſoeyer it came, by reaſon of the Covenant, than there is by reaſon of a Uſe actually raiſed; for a Cove- 
nant cannot extend beyond the Thing itſelf, | 

* 2 Sid, 98. ſays, That this was denied in Chudley's Caſe. 


6. If one had made a Feoffment before the Statute 2) H. 8. to the Uſe Br. N. C. pl. 
of the Feoffor and his Heirs, and the Feoffees had made a Leaſe, reſerving 25 Cites 
a Rent to one who had no Notice of the Uſe, the Leſſee thould have the G L 
Land to his own Uſe, and the Notice is not material. And. 314. in Uſes, 7. cites 


Caſe of Dillon v. Fraine, cices Br. Feoffments to Uſes, pl. 47. 30 S. C. and 
H. 8. ies for. 


8 | | | | eaſon, that 
Words of Demiſe equally paſs an Uſe, as if there were expreſs Words to transfer it. 


J. If A. be indebted to the Queen, and enfeeffs B. and C. to the Uſe of A. 
and bis Heirs, and F. S. having Notice thereof purchaſes Parcel of the 
Land of the Feoffee, he ſhall be ſeiſed to the firſt Uſe of which he had 
Notice, that the Land purchaſed was not in Conſcience the Land of 
thoſe who enfeoff d him, but in Truſt to retain it for the Uſe of Ceſty que 
Uſe, Bur otherwiſe it is, if A. had enfeoff*d B. and C. to take the Profits, 
or to ſell for Payment of Debts, and one who has Notice thereof buys the 
Land, this ſhall be to his own Uſe. Sav. 15. pl. 39. Paſch. 22 Eliz. Sir 
Thomas Ragland's Caſe. 

8. A Feottinent in Fee was made to the Uſe of A. for Life, Remainder 
to B. for Life, Remainder to C. in Fee, and afterwards A. exfeoff*d F. S. 
who had orice of the Uſe. The ſame takes away all the other Uſes; 
and tho' J. S. had Notice of the Uſe, yet he ſhall not be ſeiſed to the 
hiſt Uſe ; for the Eſtate, out of which the firſt Uſe did ariſe, is taken 
away; and then alſo the Uſes. Arg. 3 Le. 158. pl. 205. Mich. 29 & 
30 Eliz. in Caſe of Cadee v. Oliver, cites Delamere's Caſe. 

9. A Feoffee of a Manor, to the Uſe of F. S. releaſes to the Tenants, they But by the 


4 — © & i — 10 is O * in th modern 
not have it to the Uſe of J. S. For the Seigniory is drown'd e 8 


Tenancy which they had to their own Uſe, and there can be no Truſt Chances 
withour an Eſtate in Being. G. Law of Uſes and Truſts, 9. if the * 
Eſtate be 


merged, and the Otuners of the Land have Notice of the Truſt, the Land is inveſted with it, and they ſhall be 
inforced by a Decree in Chancery to ſer it up again; for the Land was at firſt bound and attendant to 
anſwer the Truſt; and where the Owners of the Land knew of this Truft, tis Iniquity in them to de- 
roy it. G. Law of Uſes and Truſts, 9. 10. 


(F) Uſes 
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eh (F) Uſes at Comtion Lau, To whoſe Lie it ſhall be 
By Implication of Larẽ. 


D. 146. b. 1. IF Feoſſment be made at this Day without any Conſideratiy 
pl. 71. Paſch. I expreſs'd, this ſhail be to the Ale of the F fir. D, 
LES 1 Ma. 146. 71. Tr. 5 Ja, B. Per Cutiam. 3 T4 
Caſe of Villers y. Beaumont, 


2. So if a Man ſuffers a Common Recovety, without limiting u 
whoſe Ule it ſhall be, or Conſideration expreſs d, it ſhall be to the yp 
There is no 3. Thelame Law it is of a Fine. D. 3 E4 Ma. 146. yo. 


Uſe implied : | 
upon a Fine; Per Weſton J. And by Dyer, if the Render be made in Tail, the Cognizee is ſeis d o 


the Reverſion to his own Uſe. And to this the Serjeants agreed. Mo. 46. pl 138. Mich. 5 Ex 
Anon. | 


If a Fine be levied to a Man and his Heirs, to the Uſe of him and his Heirs, in this Caſe he f\u! 
take by the Common Law, and not by wa of Uſe ; and in this Caſe there may be a Parol Avermex ;; 
prevent a reſulting Uſe to the Conuſor in Fce; for when the Fine is levied, an Uſe does immediately 
ariſe, either to the Conuſor and his Heirs, or to the Conuſee and his Heirs ; and when there is a ſu e. 
quent Deed, it only ſhews what the Intent of the Parties was at the Time of the Fine levied. 90 
Dow man“ Caſe; ſo that when a Fine is levied, an Uſe does ariſe by Implication of Law to the Com- 
ſce and his Heirs ; and conſequently this Caſe is excepted out of the Statute of 29 Car, 2. Cap. 3. Gil 
Equ. Rep. 17. Paſch. 8 Ann. Altham v. Angleſey. / 


4. But if before the Statute of Quia emptores Terrarum, a Ba 
had made Feoflment un Fee without Conſideration, the Feoffee ſhould 
have this to his own Ule, becauſe there was a Tenure created by th 
LE en d as hail he 
5. Son gives in Tail d ap, to 

Such Leaſe, 6. So if a Man leates tor Lite or Years, this ſhall be to the uſe 


or the Grant eſſee. 

of it over ; 

tc che e. 7. Ik Leſſee for Life or Bears grants over his Eſtate without e 

22 ling to whoſe Uſe, this ſhall be to the Uſe of the Grantee ; tbr tom 

or Grantee; 18 d Conſideration implied, as to pay Bent to him in Reverſion, 
and to be ſubject to Forfeitutes, and to be puntſhedin Waſte, Cr, 


LJ 5 Ia. B. Per Curiam, t Caſtle v. Dodd. 


for (as is 
the Uſe of the Country to declare Lands to be ſafely kept, has made the meer Delivery of Poſe 
ſion no Evidence of Kight, without a valuable Confideration. But theſe leſſer Eſtates were not us 
be deliver'd to be kept for the future Support and Proviſion of the Family; and therefore the meer At 
of delivering Poſſeſſion paſs'd a Right without Conſideration, ſince there is no Preſumption from the 
Uſe of the Country, that theſe Eftates were transferr'd under ſecret Truſts, eſpecially ſince Ret 
were uſually reſerv'd, and the ſubject to Waſte and other F. orfeitures Gilb. Law of Uſe &c 65. 
+ Cro. J. 200. 201. pl. 32. . C. accordingly, the Grant being made by Fine, without any Conf. 
deration. — — 8. C. cited Arg. Lane 94. in Caſe of Wentworth v. Stanley, as adjudg'd 8 Jac. in 


C. B. 


Cro. J. 201. 8. Tf Leſſee for Life or Bears grants to another his Eſtate, and li 
GY 8. P. mite the Uſe bur of Parcel of the Eitare tu the Grantee, the Remainder 
Law, and not to the Grantor, Tr. 5 Ja. B. Per Curiam. Caſtlf 


v. Dodd. | 
9. A Man purchas'd Land, and caus'd an Eſtate to be made to hin 


and his Feme, and to three others in Fee; this thall be taken to te to 


the 


8 Oo ACS SS 


of the Eſtate ſhall be to the aſe of the Grantee by Jmplication of 


either _— or implied, was neceſſary to ſupport ſuch Limitation , 3) 
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the Uſe of the Baron only, and not to the Uſe of the Feme, without 
ſpecial Matter to induce it. And ſo ſee that a Feme may be ſeiſed 
to the Uſe of her Baron, and ſuch Feotfment was Anno 3 H. 7. and 
intended ut ſupra; Quod nota. Br. Feoffments al Uſes, pl. 51. cites 
H. 8. EY h 

" L. made a Feoffment to the Uſe of himſclf for Life, and after his poll. 54 to 
Death, and the Death of P. his Wife, to Z. his Son in Tail. It was held 70. Jan. 3. 
that no implied Uſe did ariſe to P. and therefore the Eſtate to T. was 1672. in 


contingent. Poll. 94. in the Caſe of Catpenter v. Smith, cites it as the Canc.S. C 
Caſe of Weale v. Lower. 6 

11. A. ſeiſed in Fee of BI. Acre and Wh. Acre, had two Siſtees E. and F. 
and had B. a Son by a former Wife, and on his Marriage with M. a 2d 
Wife, he convey'd the whole ro W. R. and W. S. and their Heirs, 0 the 
Uſes following, viz. BI. Acre to A. himſelf for 99 Tears, if he ſo long live, 
and after the Expiration to the wir 7 the ſaid M, for a Fointure, and after 
her Death to the Uſe of the Heirs Male of the Bod) of the ſaid A. Remain- 
der to the right Heirs of A. And as to Wh. Acre, to the Uſe of A. for 99 
Nears, if &c. and after to the Truſtees and their Executors for 200 Years ' 
in Truſt to raiſe Portions a= his Children by M. Remainder to the Heirs 
Male of the Body of A. Remainder to his right Heirs, The Marriage 
took Effect, and after A. died, leaving B. his Son by his firſt Wife, and 
H. and F. Daughters, by M. his 2d Wife. M. enter d into Bl. Acre, B. 
enter d into Wh. Acre, and cauſed Part of the Rents to be paid to the Truſtees 
towards raiſing Portions purſuant to the Settlement, and granted Leaſes &c. 
and died without Iſſue in the Life of M. Afterwards M. died. The 
Mafter of the Rolls was of Opinion, that the Limitation of Wh. Acre 
was void; and as to what had been urg'd that an Uſe aroſe by Opera- 
tion and Conſtruction of Law, he ſaid that to talk of railing an Uſe by 
Implication was a Myſtery in Law which he did not underſtand ; and 
would have decreed Wh. Acre to the Siſters of B. But upon the Impor- 
tunity of the Detendanr's Counſel, a Caſe was ſtated and ſent to the 
Judges of C. B. who certified, November 26. 1712. That as to Bl. Acre 
nothing but a Reverſion expectant on M.'s Eſtate for Lite deſcended to 
B. So that by her enjoying the Land, and ſurviving B. there was no Poſ- 
ſeſlo Fratris, to — and J. the Siſters by the ad Venter, from 
mheriting as Heirs to A. their Father. But as to Wh. Acre, they held 
the Limitation to the Heirs Male of the Body of A. void, no Freehold being 
limited to any Perſon precedent to that Eftate, and that no Eſtate of Freehold 
could reſult ro A. for his Life by Implication, becauſe another Eſtate, viz. 
for 99 Tears, if &c. was 9520 limited to him, which would be incon- See Tit Re- 
ſiſtent with a Frechold in him by Implication, and that a Freehold ander 


and conſequently the Freehold and Inheritance in Fee-ſimple ot 
Wh. Acre, deſcended to B. expectant only on a Term tor Years, to 
the Truſtees of which there was ſuch a Poſſeſſio Fratris as intitles 
E. and F. the Plaintiffs Aunts, and Heirs of the whole Blood to 
ww Frey to that Land, MS. Rep. Mich. $ & 11 Ann. Rawley 
v. Ho 1 | 
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(G) Uſes at common Law. In wha Manner and Ni! 
ture Ceſty que Uſe ſhould have it, and how he might 
diſpoſe thereof. 


Jenk.212. 1. ' 3 & 4 Ph. & P. 136. Baſſet's Caſe. A Man ſuſſerd a Reco 
pl. 50 very 16 H. . without Conſideration, and 20 H. J. declare 


N the Uſes of the precedent Recovery, and good; for before the Statute 


cites S. C Of 27. (ds this was) an Ule being but a thing in Confidence, mig 
fays thar the he directed and altered according to the Intention of the Particz 
Uſes were Agreed 9 Rep. 10. Dowman's Caſe. 


in him; 
and therefore it is Equity he ſhould diſpoſe of it when, and as, he pleaſes, to bar himſelf and hi 
Heirs. 


Nut er here a 2. If a Man infeoff' others to the Uſe of him and his Heirs, or generally, 
Stranger has cyithout expreſſing any Uſe, he may make a Will after, and alter the Uk, 


4 7% 2 ir Br, Feollments al Ules, pl. 36. cites 5 E. 4. 8. 


it be to the 5 | 1 . n 
Intent to retake Eſtate Tail, there he cannot change the Uſe after. Br. Feoffments al Uſes, pl. 36. cites 
E. 4. 8. _—_— Cary's Rep. 15. cites S. C. 


S.P.Soof 3. If Cy que Uſe makes a Leaſe for Life, yet the Reverſion remains i 
a Leaſe ge- the Feoffees, and not in the Leſſor. Br. Feoffments al Uſes, pl. 23, cit 


D 5 H. 7. 5. Per Cur. except Davers. 


ives no- 2 | | | 
thing but that he may infeoff, grant, releaſe, or leaſe; Per Keble, Fiſher, and Jay, quod Briana 
the Faſtices conceſſerunt; and that where Ceſty que Uſe leaſes for Years, the Frage ſbatt have * Ac. 
tion of Waſte, and ſhall be received in Default of Tenant for Life, where the Leaſe is for Life, and full 
join in Aid, and ſhall enter for Forfeiture. Br. Feoffments al Uſes, pl. 26. cites 8 H. 7. 8. 

S. P. Per Cur. except Davers. Br. Feoffments al Uſes, pl. 23. cites 3 H. 7. 5. notwithftandingth 
there be Privity. 


"6 Ceſty que Uſe enters, and a long Time after makes a Feoffment, yet 
this ſhall nor purge the Torr, but the Feoffee thall have Aſiſe; Per Cur. 

uod Brian and others conceſſerunt clearly. Brooke ſays Cuære hoy this 

ntry is to be intended; tor Ceſty que Ule always occupied the Land a 
the Will and Sufferance of his Feotfees ; therefore quære what Act will 
make him Diſſeiſor. Br, Feoffments al Uſes, pl, 23. cites 5 H. ». f. 
But F the 5, If Ceſty que Uſe makes a Leaſe rendring Rent, the Reſervation is 
Reſervation void, unleſs it be by Decd ; Per Brian, Br. Feoffments al Uſes, pl, 2; 
the Ceſiy que CITES F H. 7. 5. 
Uſe ſball have 1 5 ; | 
the Rent. Br. Feoftments to Uſes, pl. 26. cites 8 H. 5. 8.—8. P. Gilb. Law of Uſes &c. 26. 27. For 
being by Deed, the Feoffees are eſtopp'd by their own Act to deny the Tenure of Ceſty que Uſe; but 


where it is without Deed, the rendring Rent to a Man is an Acknowledgment of the holding Lands 


— him, but here the Lands are not held of Ceſty que Uſe, but of the Feoffecs who had the Re- 
verſion. 


In ſuch Caſe 6, If Ceſty que Uſe makes a Feoftment in Fee upon Condition, and ent! 
= 7-» for the Condition broken, he ſhall retain ; for the Feoffees cannot enter; 


tween the for by the Feoffment the Fee and the Right was out of them. Br. Feot- 
Statute of ments al Uſes, pl. 23. cites 5 H. J. 5. 

R. 3. and 27 I | 3 

H. 8. tho he had but an Uſe when the Feoffment was made, yet now he ſhall be ſeiſed of the whole 
Eſtate in the Land. Co. Litr. 202. a——Gilb, Law of Uſes 32. cites S. C. For the whole Eſtate | 


deveſted out of the Feoffees by the Feoffment; and they cannot enter for the Condition broken, be- 
cauſe they are no Parties to it. 


J. The 


meat to Uſes, pl. 27. cites 8 H. J. 11. in Chancery. 


nenen 3 
= - — — — ä 2 — 
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J. The F coffees of Ceity que Uſe during the Vonage of the Heir, in G. Law of 
whom the Uſe is, may grant all ordinary Offices as Steward, Bailift, Re- . 
ceiver &c. without the Heirs Aſſent, but not Fees for Term ot Tor wit h asd. C. 


nt his Aſſent at his full Age, and may defend the Land of the Heir with — of wy 


the Profits; Per Huſſey and Brian Ch. Juſtices. And per Keeble, they Minority the 
may do this for the Profit of the Heir without his Aſſent. Br. Feott- — ſup- 
es a tacit 

Conſent 

5 8 ", | | when it is 
for his Benefit; but ſettling Fees without his Aſſent when he comes to full Age may be to his Preju- 
dice. And that (after full Age, as it ſeems] he may grant ſuch Offices; for he is the Inſtrument to con- 
vey the Profits to Ceſty que Uſe, and now it may be in his Power to appoint all Means in Order there- 
unto, but this it ſeems muſt be by the Conſent of Ceſty que Uſe ; for this Appointment is wholly to 
convey the Profits to him. * 


g. If Ceſty que Uſe makes a Deed of Feoffinent and Letter of Attorney 8. C. cited G. 
to deliver Seijin, and the Attorney makes the Livery, this is a good Han of pc 
Feoffnent by ſome ; but Brian, and all the others ſaid it was D oor ie S 
For as ſoon as Ceſty que Uſe had fold the Land the Uſe was out of him, Quere. 
and then he is not Ceſty que Uſe, and therefore cannot make a F coli 
ment. And fo ſee that the Caſe is intended for the Sale of the Land. And 
afterwards all the Juſtices ſaid that Ceſty que Uſe himſelf may make Li- 
very of Seifin, but not his Attorney; tor the Statute is taken ſtrictly, 
Brooke ſays, Quære inde ; tor at this Day, the Law is taken otherwite. 
Br. Feoffments al Uſes, pl. 28. cites 9 H. J. 26. 

9. Where Fegffees to an Uſe make a Leaſe or ſuch like, and Ce/ty que Uſe 
enters and makes Feoffment over, this does not diſprove the firſt Ellas, and 
therefore ſhall not. avoid Meſne Acts, as Leaſe, Dower, Statute Mer- 
chant, or ſuch like made by the firſt Feoffees ; Per all the Juſtices ex- 

Brudenell, who was contra. But Brooke ſays it ſeems that thoſe 


Caſes are againſt him, Br. Feoffment al Uſes, pl. 10. cites 14 H. 8. 4. 


— 


(G. 2) Ceſty que Uſe. - Hir Power. 


1. F\Efty que Uſe cannot give a Tree, and yet he may grant Efovers Ceſty que 
7 in Fe, and may grant Io Trees per Annum in Fee we for 210 ; for TY may 
this is Inheritance or Franktenement. But Brooke ſays it ſeems that the g, 
Gift of the Tree ſhall be good ; for the Stat. of 1 R. 3. is that all Gifts, (;;, _ 

Feoffments &c. by Ceſty que Uſe ſhall be good; and fo is 11 H. J. 2. other, but 
that Sale of Trees or Wood by Ceſty que Uſe ſhall be good by the Sta- Ceſty que 
tute of R. 3. Br. Feoffments al Uſes, pl. 64. cites 10 H. 7. 29. . VB aieſelf 


cannot rake 
them ; for 


then Treſpaſs lies. Br. Feoffments al Uſes, pl. 13. cites 15 H. 7. 2. by all the Juſtices of C. B. 


2, Ceſty que Uſe cannot 2 the taking of Beaſts in the Land Da. S. P. that he 
Mage Feaſant, but the F ſhall make this Juſtification, and ſhatl could not 

have Action of the Treſpaſs done in the Soil, but thoſe who haye Inte- r 
reſt in the Land as Commoner or Tenant at Will ſhall juſtify in their a 


own Names, by all the Juſtices of C. B. Br. Feoffments al Uſes, pl. 13. Common 
cites 15 H. J. 2. Law he 


had 
Eftate ; but he may juſtify ſince the Statute. G. Law of Uſes &c. . 


3. Ceſty que Uſe of Lands in Fee-Fimple may by the Statute make a 
Leaſe or Bargain of the Land as well as he may ſell the Trees grow ing 
on 


| I 92 Ules. — 
| on the Land; and his Sale good. Kelw. 41. b. Paſch. 1) H. 9, 
| Ibid. 42. b. DS” 1 ; LG 
G. Law of 4. It Cefty que Uſe leaſes for Tears rendring Rent, and makes his Jy; ( ? 
| Vſes &c. that his Executors ſhall have the Profit of his Lands for 20 Nears, he ſtyl 
| eg have this Rent for it is Parcel of the Reverſion, and annex d ther 
ſays he ſhall and Ceſty que Uſe ſhall have Action of Debt but not Avowry ; Per Fim. 
mt av be- herbert and Shelly. And per Fitzherbert, if he leaſes by Parol rendring WW I. ] 
cauſe rhe yn Rent this is good, and he ſhall have the Rent ; tor 1o 18 the Intent d 

Fa — the Statute. Br. Feoftments al Uſes, pl. 6. cites 27 H. 8. 13. 

ſion is ſtill 5 

in the Feoffees ſince he has put the Eſtate out of them but for a Term; but the 2 Eſtate is in 


him, and he may diſpoſe of it and the Rent paſſes, but the Feoffees ſhall puniſh for Va ſte done, al 
enter for a Forfeiture &c. 


. ——— — — — 


" 5. If Cefly que Uſe in Tail had ſuffer d a Recovery before the Statue g 
| Uſes made 2) H. 8. and died, the Feoffees could not have enter'd, by 

ſhould have had Writ ot Entry ad n i præteriit or Writ d 
1] Right, and falſify it. Br. Entry Changeable, pl. 123. cites 31 H. 8. 
1 Bendl. 12. 6. Ceſty que Uſe may make Letter of Attorney to make Livery, which 


5 11 1 proves that he makes not the Feoffment as Servant but as Owner of the 


| ſudg d, ang Land. Arg. Godb 314. in Caſe of Sheffield v. Radcliff cites Biſhq 
4 bat ir was Of LONDON b. Kellct in Bendl. R. and in D. 283. and 9 Rep. 75. 


| within the 5. Ceſty que Uſe may deviſe, that after his Deceaſe his Feoffe the 
| | 8 of ſhould ſtand ſeiſed of the Manor to the Uſe of any Perſon. See Cro. E. the 
li 2 8 N 28. pl. 12. Paſch. 26 Eliz. in the Star Chamber, in Caſe of Mantell i, mn. 
[ Maantell. | to 
pM 8. Ceſty que Uſe ſhall take Advantage of Conditions which are uit W > 
{il the Eftate, as for Payment of Rent, but not concerning co//ateral things; det 


| And ſuch Expoſition of the Statute 32 H. 8. hath been made before, 
| Arg. 3 Le. 225. Paſch. 31 Eliz. B R. in Caſe of Scott v. Scott. 


| Mod. 223. 9. Ceſty que Uſe of a Rent Charge executed by the Statute may dimm WF * 

| pl. __ 8 for Rent Arrear; for by the executing the Eſtate ſuch Power is tran{- pa 
| by ike 7 ferr'd the Ceſty que Uſe as incident; bur a Covenant for Payment of * 
of Boſcawen the ſame is not transferr'd to him, as the Power of diſtraining is. 2 
| | and Hers v. Mod. 138. Mich. 28 Car. 2. C. B. Cook v. Herle. 70 
| e- See | 
| | tit. Diſtreſs. Te 
1 a 4 SS. bs 
| - 
1 U 


(G. 3) Ceſty que Uſe. His Power as to Feoffees. 


x. Feoffee of 'Truſt is bound to phad all Plas, and ſhall maintiis 
[ Actions for the Land as Cefly que Uſe ſhall deviſe and require at tt 
 Cofts of C9 que Uſe ; Per the Juſtices. Br. Feoffiments al Utes, pl. 48. 

Cites ) E. 4. 29. 
2. If I grve my Goods to . S. to my Uſe the Donee is bound to maintain 
a Writ of Treſpaſs tor the taking ot them but not Appeal of Robbery ; Pet 
Littleton. And per Choke tis true; for he ſhall not be compel” d to ſwear, 


and the Appellant thall ſwear that his Appeal is true. Br. Feoffments al 
Uſes, pl. 38. cites ) E. 4. 29. 


(G. 4) Cit q 


_— ——_ — — — = — 


| 


— card. a — tt Cu te leaned > i _ - 
1 = R * — 


— 


23. 
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(C. 4) Confideration. Neceſſary in what Caſes to raiſe 
an Uſe. 


I. JF a Man makes @ Feoffinent without Conſideration, the Feoffee ſhall 
| be ſeiſẽd to the Uſe of the Feoffor, or to the Uſe to which the Feof- 
for was ſeiſed; Per Firzherbert J. Br. Feoffinents al Uſes, pl. 10. cites 
f 1 H. 8. | 
| 1 It is id that if a Man be ſeiſed of Lands in Fee, and grants a Rent 
@ iſſuing out of the ſame Lands to a Stranger, without any Conſideration 
Ac. the Grantee ſhall be ſeiſed of this Rent to his own Uſe ; for the Law 
cannot intend ſuch a Grant to be made to the Uſe of the Grantor, Perk. 
S. 531. cites Mich. 14 H. 8.5. k 
= 3. Ld. Bacon, in his Reading on the Statute of Uſes, 310, 311. ſays, 
He would have one Caſe ſhewn, by Men learned in the Law, where there 
is a Deed, and yet there needs a Conſideration; That as for Parol, the 
Law adjudges it too light to give Action without Conſideration ; dut a 
Peed ever imports a Conſideration, becauſe of the Deliberation and Ceremony 
in the N of it; and that theretore, in the 8 Eliz. it is ſolemnly 
argued, that a Deed thould raiſe an Uſe without any Conſideration. . In 
the Queen's Caſe, a talſe Conſideration, if ir be of Record, will hurt 
the Patent, but want of Conſideration never does; and yet they ſay that 
an Uſe is but a nimble and light Thing; and now; contrarywi. it ſeems 
to be weightier than any thing elſe; tor you cannot weigh it up to raiſe 
ir, neither by Deed nor Deed inroll'd, without the Weight of a Conſi- 
deration. But (he ſays) you ſhall never find a Reaſon tor this, to the 
World's End, in the Law; but it is a Reaſon of Chancery, and it is 
this, That no Court of Conſcience will inforce Donum Gratuitum, tho” 
the Intent appears never ſo clearly, where it is not executed, or ſufficiently 
paſs'd by the Law But if Money had been paid, and ſo a Perſon damni- 
fied, or that it was for the Eſtabliſhment of his Houſe, then it is a good 
Matter in Chancery, 
4. If one, without any Conſideration, exfeoffs another by Deed, Ha- 
lend to the Feoffee and his Heirs, to his own Uſe; and the Feoffee ſuffers a 
Feuffor to occupy the Land ſeveral Years, yet the Right is in the Feoffee ; 
becauſe expreſs Uſe is contain'd in the Deed, which is ſufficient without 
other Conſideration. The ſame Law is when a Feoffment is made to the 
Uſe of a Stranger and his Heirs. And. 37. pl. 95. Anon, 
5. Uſe declared on an Eftate executed, needs no Conſideration. Mo. When an 
102. pl. 247. Mich. 16 & 17 Eliz. per Cur. in Calthrop's Caſe. — 9 


ſideration, the Conſideration muſt be Preſently executed. Arg. Cart. 140. in Caſe of Garniſh v. Went. 
e 


4 worth. If I covenant to ſtand ſeiſed to the Uſe of J. S. and his Heirs, in Conſideration that be ſhall be 

the Gunſellor, it is good, and the Land paſſes preſently, tho“ it is not executed. Arg. Cart. 142, ſays this 

38. was put by Popham in B. R. in one Pepplewell's Caſe. 

* 6. A Fine, without any Conſideration, doth carry the Ules ; per Cur. See (O. +) 
138. pl. 188. Hill. 30 Eliz. C. B. Stephens's Cale. pl. 5. S. C. 


7. In the Statute of 27 H. 8. 10. all the Conveyances are mention'd, 
and not one Word of a Conſideration in the whole Statute; but that is 
left to the Judgment of the Law ; for at Common Law, that which paſs'd 
by Tranſmutation does ſo ſince, and what before the Statute could not 
paſs without valuable Conſideration, will not now. Arg. Carr. 138. in 
Caſe of Garniſh v. Wentworth, cites Pl. C. 301. Sharington's Caſe. 
8. To raiſe Uſes by way of Covenant or Bargain and Sale, there muſt be Jenk. 247. 
a Conſideration, But in Caſe of T1 re of Poſſeſſion, they may ori pl. 36. 
| without 


1 
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without any Conſideration at all. Arg. Cart. 143. in Caſe of Garnifhy 
Wentworth. 


" 
- 


— — 
3 


4 
11 


Sce (K) (H) Uſes Conſideration. What ſhall be ſaid a 
Conſideration to raiſe an Uſe. Againſt the Law. 10 
otheræviſe.] 

1. IF A. bargains and ſells to B. in Conſideration of the Loan d 

100 l. by B. to him for a Bear, this is a good Conſideratiq 

to raiſe an ule; for it is not unlawful, by any Statute, to take 10 

for the Loan of 100 l. For the Contract is good for this between te 

Parties themlelves, and ſhall bind him, and only a Pain is lint 

- Upon him who takes it, ſcilicet, That the King ſhall recover ſo mig 

Ude Tit- from hun. (But if Vſury be? againſt the Common Law, it ken 
uy- na ule can ariſe.) Vide for this 26 E. 3. 71. Contra Hill, 36 

| B. between Nowe!! and Hudſon. | | 

7 Rep.(40) 2. In an Jndenture between A. and his Wife of one Part, and v 

39. Mich. their Son of another Part, and C. their Son of the 3D Part, th 

5 J * — Sy ſaid A. in Conſideration of Natural Affection and Paternal Love which 

cordivply, he has to his ſatd Sons, and for their better Advancement, and t 

and affrm d the Intent that the Lands ſhould continue in his Name and Blood, c. 

in Error.— venants to ſtand ſeiſed to the Uſe of Himſelf for Life, the Rematir 

9 Rep. 24- tg his ſaid Wite for Lite, the Remainder to his ſaid Sans, Tho he 

S. C cited another Conſideration is expreſs d, pet inaſmuch as his W ite is named 

accordingly his Wife in the Deed, this ſhall be a ſufficient Conſideratton to rai 

per 2 in an ule to her. Adjudged 7 Rep. 40. Bedells Caſe, Trin. 3 Ja, B. R. 

. * Adzudged between Be and Hall. It ſeems this was the ſame Caſe, 

Caſe. | 

Jenk. 289, but there the Feme is not ſaid to be Party to the Indenture. 


pl. 25. : 
Cites S. C. accordingly. 


3. Ik a Man, having Iſſue 3 Sons, covenants, in Conſideration u 

Natural Affection to the eldeſt Son, ta ſtand ſeiſed of certain Land 
to the ule * of himſelf for Lite, and after co his eldeſt Son and the 
Fol. 783. Heirs Males of his Body; and for Default of ſuch Iſſue, to the uſe i 
his 2d Son and the Heirs Males of his Body; and for Default of ſuc) 

Iſſue, to the Uſe of che za Son &c. This is good Conſideration to 

ratſe the uſe to his younger Sons; for tho* the Conſlderation of 

Natural Affection be limited only to the Eldeſt, pet this is equal 

ail the Sons; and therefore the Law will ſupply it without Ext 

ſion ; for if nothing had been erprels'd, it had been good Conſiders 

tion by Implication of Law. ich. 43 & 44 Eltz. B. N. between 

Bond and Edmonds: Per Curiam. SI 

* Cro. C. 4. If [A.] by Indenture made between him of the one Part, and B. his 
529. pl-7; Brother, (naming him ſo in the Deed) and C. and D. (who at 
* cr Strangers to him) in Conſideration of Love and Affection which It 
by the Name bears towards his Wife and Children, and for their Maintenance (ld 
of Smith Stap of Living, and to the Intent co ſertle his Land in his Name ad 
v. Riſley, Blood, covenants with the ſaid B. C. and D. to ſtand ſeiſed to theul! 
aalen ok himſelf for Life, and after to his Wife for Lite, and after to ti 
7. 478. fl. (aid B. C. and D. and their Heirs, upon Truſt, that they ſhould maki 
6.8. C. by ſuch Uſes as he himlelf ſhall appoint, and after to ratlePortionsf0! 
Name of hig Children, and after to G. his 2d Son in Tail xc. Though 19 
Alley, Uſe can ariſe by this Jndenture to C. and O. who are Stränge z 
5 x 
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of Blood, and ſo this is void as to them, yet the adjudg d ac- 
| Brother, and ſo named in the Ss 
was a Special Verdict between Fox and Niob, and argued at Bar; Mich. x 
but it abated by Death. And after, upon a new Special Verdict de. Geo. 2. in 
tween Sit h and Busbie, it was adjudged per Curiam, That aſe ſhall — Caſe of 
well ariſe to B. to pertorm the Truſts ſpecified in the Indenture. In⸗ ugent v. 
matut. (Erin. 14 Car, Rot. 1502. This concerns one * Rifley aich 16. 
of Gray's-Jinn, pl. 13. 


5. Conſideration of ancient Acquaintance, ot of „ r S. F. Gilb. 

Fellows, ot entire Friends, ſhall not ratſe any Uſe, 3 Jac. 2 * iy 

B. B. Agreed per Curiam between Ward and Tuddingham. | the Obliga- 
6. $0 Conſideration of great Familiarity, or long Acquaintance tion that a 


with him, or that they were Scholars together in their Youth, ſhall Man has to 


; ; his own Fa- 
not raiſe an Ale. Pl. C. 503. Sherington. ber gr 
7. Ik A. in Conlideration that B. was bound in a Recagnizance poſed, a 
for him, * bargains and ſells Land to the other, this is not good. all Govern- 
Fl Eltz. d. Adjudged between Ward and Lumbard, cites Ur, 41 Eltz. gens to be 
N | uperior to 

A. e 5 all Obliga- 
tions of mere Gratitude ; and therefore the Chancery will not preſtime that it is the Party's Intent to 
— 8 Longs out of the Family, where any Ceremony is abſent that is neceſſary in Law to the making 
ſuch a Contr | | | 
. * After Recital of the being bound &c. A. for diverſe Conſiderations, bargain'd and ſold to B. and his 
Heirs. The Deed was inro!'d within the 6 Months, but no Money paid. This cannot be good, Bur 
if there had been apt Words, he might thereby have raiſed an Uſe by <vay of Genant; for in every Bar- 
gain and Sale muſt be a Qui pro Duo. But here A. has nothing ; but being bound had been a good Con- 

ration to raiſe an Uſe by way of Covenant. Cro. E. 394 pl. 19. Paſch. 37 Eliz. C. B. Ward v. Lambert — 
G. Lv of Uſes, 253. cites S. C. and ſays the Words here are not apt to make a Covenant to ſtand ſeiſed, 
ſo the Deed had not an r a Covenant to ftand ſeiſed would be good; becauſo Chancery 
will oblige a ſpecifick Performance upon any Agreement, where a Conſideration was perform'd on one 
bide ; and where the Chancery would raiſe an Uſe, the Starute executes it. G. Law of Uſes, 112. cites 
TIEN: accordingly, That it had been good by Covenant to ſtand ſeiſed, had there been apt 

'ords. 


8. The Conſideration of a Surname will not raiſe an Uſe, as was fe- S. C. cited 


ſolved in Sit Chriſtopher Hatton's Caſe, who had a Siſter's Son call'd A's: Mart: 
Newport, and in Contideration of his changing his Name to Hatton, he 196 LEG 


covenants by Deed to raiſe an Uſe to him. This Conſideration was ad- v. Went 


| judged not ſufficient to raiſe an Uſe. Jenk. 81. pl. 50. worth, alias, 


9. If before the Statute of 2) H. 8. one had infeoff*d his Servant, he Parker. 
ſhould be ſeiſed to the Uſe of the Feoffor, but if he expreſſes the Conſidera- 
tion to be for Service, he ſhould be ſeiſed to his own Ule ; Per Popham 
8535 Mo. 684. pl. 943. Mich. 43 & 44 Eliz, in Cafe of Ward v. 
an 


10. V. and M. his Wife purchas'd Lands, to them and the Heirs of W. 
They by Indenture hargain d and ſold the Land to O. P. ©. and R. and 
their Heirs, upon Truſt to ſell the ſame to pay his Debts and Legacies, and 
for the Maintenance and Marriage of E. his Daughter. W. allo covenant- 
ed, that he and his Wife, before Pentecoſt then following, ſvould by Fine 
with Proclamations grant the ſaid Lands to the Bargainees and their Heirs, 
upon the ſaid Truft. In the Deed W. recites, that the ſaid O. is near al- 
led to him, that P. as [is] his Uncle, O. is his Uncle in Law, and R. is 
bis Brother in Law ; and that he and bis Heirs, for the natural Love and 
Kindred between him and them, ſhould immediately after his Deceaſe ſtand 
ſeiſed to the Uſe of the ſaid Kinſmen and their Heirs, of all ſuch Parts of the 
lad Lands as before the Deceaſe of the ſaid M. ſhould not be executed by Fine, 
rather Execution of Eſtate, according to the Purport of the ſame Deed, up- 
on the Truſt and Confidence aforeſaid : And in that Deed W. and M. 
made a Letter of Attorney to make Livery and Seiſin; but no Livery was 
made, nor any Fine levied, nor was the Deed inrolld e Of all the Parties - 

the 
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the Deed P. only was of Blood to the ſaid W. Reſolv'd that the U, 
* The Uſe did not enure to them which were not of Blood, but of Alliance. By 
r T _ * how much of the ſaid laſt did veſt and execute in the ſaid P. who was dt 
See pl % Blood, the ſaid Lords the Judges reſted doubtful, and would be further 
n adviſed. Ley 57. 58. Trin. 15 Jac, Bulkley's Caſe. n 
Vent 241. 11. A. covenanted to ſtand ſeiſed to ſeveral Uſes, and afterwards 10 C 
S. C. but for gg Years, if he ſo long live, Remainder to two Strangers for the Life of ( 
1 ak A to preſerve contingent Remainders, Remainder over. It was agreed 
[ry 219. all, that the Remainder to the two Strangers was void, they not he. 
S. C but ing ofthe Blood; ſo that they cannot enter for, or take Benefit of, a Fox. 
S. P. does feſture committed by C. 2 Lev. 52. 54: Trin. 24 Cat. 2. B. R. Wha. 
not appear. ley v. Tankard. 
12. A Father in Law cannot covenant, becauſe not of the Blood. Arg, 
2 Show. 12. in the Caſe of Coltman v. Seahouſe. _ 
13. A. by voluntary Deed covenants with B. and C. (Strangers) u 
ſand ſeiſed to the Uſe of himſelf for Life, Remainder to the Uſe of B. ani 
C. during the Life of E. the Daughter of A. [his Heir at Law] upon 
Truſt to apply the Profits &c. for the Benefit of E. and after her Death 
to B. and C. and their Heirs during the Life of the eldeſt Son of E. u 
Truſt, to raiſe Portions for younger Children, and then to convey to the 5 


Son &c. with Remainders over &c. It was objected, That the Plain. 


tiff, who claim'd as the eldeſt Son of E. can have no Benefit under this 
Settlement, for that the Truſtees being Strangers to the Conſideration of 
Blood, no Uſe thereby ariſes to them, according to the Lord Pagett's 
Caſe, and Lord Chancellor was of the ſame Opinion. Then it was objed- 
ed tor the Plaintiff that there may be a Difference where the Eftate, Truſt, 
2 the Truſtees, 7s limited for the Benefit of the Blood and Family ꝙ the 
nantor, and where for collateral or other Purpoſes, as was the Lord Pa- 
ett's Caſe, the Truſt Term there being for the Payment of Debts &, 
For here the Truſt is for the Benefit of the Blood of the Covenantor, 
ſcil. his Grandſon &c. Sed non allocatur, Bill difmiſs'd. MS, Rep, 
Mich. 4 Geo. 2. Nugent v. Hancock. 


(H. 2) Uſes. Confideration good. Where the Con- 


fideration is xt. 


1. IF an Uſe be declar'd on a Covenant to ſtand ſeiſed on Conſiders 
tion of Marriage and Money, no Uſe will ariſe without Marriage, 
tho the Money is paid. Mo. 102. pl. 247. Mich. 16 & 17 Eliz. Fer 

Cur, in Calthrop's Caſe. 
A Deed 2. In Conſideration of natural Affection to my Son, and of 100 J. paid ly 
2 425 my Son, I covenant to ſtand ſeiſed. Lord Ch: J. Bridgman (who put 
1 00+ this Caſe) ſaid he thought the principal Confideration will carry it. Catt. 


ration of na- : _ . d 

tural Love 144. Mich. 18 Car. 2. C. B. in Caſe of Garnith v. Wentworth. 
and Aﬀec- 

tion, and of the Sum of 51. to be paid annually to the Father. Tho” Mow is Part of the Conſideratis 
mention'd, yet this will work as a Covenant to ſtand ſeiſed; but then it ought to be pleaded as a Core. 
nant to ſtand ſeiſed according to the legal Conſtruct ion of ſuch a Need where there is no Execution ® 
Law; Per Pollexten Ch. J. And tho' 6 was given contrary to this Opinion, yet that Judg- 
ment was revers'd on the very Point of Law. 2 Vent. 266. Hill. 2 & 3. W. & M. in C. B. Lade“ 
Parker. 2 Vent. 149. 260. S. C. 1 Lev. 291. Baker v. Lade, S. C. according ly 
4 Mod. 149. Barker v. Lade, Mich. 4 W. & M. the S. C. in B. R accordingly. Skin 31 5. Bake! 
v. Lane, S. C. accordingly ——Carth. 253. S. C. in B. K. accordingly.—Comb. 190. B. K. 80 
accordingly. 
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3. A. in Conſideration of Blood covenants to ſtand ſeiſed to the Uſe of B. his 
Kinſman, and the Heirs of his Body, and in Default of ſuch ſſue, then 
to the Uſe of F.S. a Stranger, in Conſideration of 100 J. B. died without 
ſſue. The Deed was not inroll'd. The Queſtion was if the Uſe can ariſe 
partly by Covenant ta ſtand ſeiſed, and partly by Bargain and Sale, or whether 
it muſt ariſe wholly one Way or wholly the other, and not by Fractions. 
Bridgman Ch. J. ſaid in this Cate that there was a mixt Conſideration, and 
there needed no Inrolment. See Cart. 144. Mich. 18 Car. 2. C. B. Gar- 
niſh v. Wentworth. The Caſe was not adjudged. 


R — 


() Uſes. Conſideration. To whom the Conſideration may 
raiſe an Uſe. Not to a Stranger. 


he bears to- Sce(K)pl. 
wards B. his Brother, covenants to ſtand ſeiſed to the Uſe of B. 2. S. C0. 
aud A. his Wile, for their Lives, this ſhall raiſe a good Eſtate to A. ( . 
fot he * gives the Eſtate to A. in Conſideration of the Marriage be- AN) 
tuen her and his Brother; and this ſhall be taken tor the Join- £Sharring” 

türe of A. For the Love which he bears towards his Brother ex- ton and Pled- 


tends in Right of his Brother ro his Wite. Pl. C. 307. t Sher, all v. Strot- 


Jed. | ron. 
bs Tf a Man, in Conſiveration that B. ſhall marry his Daughter, 
covenants to ſtand ſeiſed ro the Uſe of B. and his Daughter, in il or 

xc, this ſhall raiſe a good Eſtate to them both, Pl. C. 307, Shar- 

ington and JAlevall v. Strotton. 

. Tf a Man, in Conſideration of natural Love and Affection to his Th. Us 
don, covenants to ſtand ſeiſed to the Uſe of che Wife of his Son for was to the 
Life; this ſhall raiſe a good Eſtate to the White ; for the Love to the Son for Lite, 
Don extends to his wife. Contra Trin. 5 Jac. B. R, between erte 
Sould and Winſton. e 


ENG : e 2: a. x be ſhould 
afterzards marry ; and reſoly'd that the Conſideration extends to the Wife that ſhould be. Ce J. 


168. pl. 8. S. C. — See (L) pl. 1. 


4. Tf a Man, in Conſideration of a Marriage tg be had between B. Mo. 544. pl. 
tis Son, and A. COvenants to ſtand ſeiſen to the Uſe of B. and A. this 722. 5.C: 
5a food Conſideration to raiſe an Uſe to A. Mich. 37 & 38 Eltz, , pf 
B, + Admitted between Corbin and Corbin. | . is no 

i nſidera- 
tion to raiſe an Uſe ; for the Conſideration is only the Marriage of his Son with a Stranger, the which, 
n to Changing the Poſſeſſion, is not any Benefit to the Father, but he is, in a manner, a Stranger to 
this perſonal and peculiar Conſideration ; but if the Conſideration had been for the eſtabliſhing the 
Land in his Name and Blood, it had been good; for this touches the Father meerly. Yelv. 51. Mich. 
2 Jac. B. R. Freſhwater v. Rois. Mo. 683. pl. 940. Trin. 44 Eliz. Freſhwater v. Rois, ſeems to be 
C however different in Time; but this Point does not appear ——Brownl. 193. Mich. 2 Jac. S. C. 
nds, P. but ſeems only copied from Yelv. 51. 


5. If a , onſideration that B. ſhall marry his Daughter, 
4.1 14 Eon to the on that and his 17 the Re- 
mainder to C. this is a void Remainder to C. becaule he is à Stranger 
tothe Conſideration, Pl. C. 307. b. Sher. & Pled, | 

6. In Conſideration of certain Money given by B. a Man map If A. Lar- 
(0venant to ſtand ſeiſed to the Uſe of A: tor Life, the Remainder to gains and 

ce 


C. in 


** | 
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/ells bis Land C. in Fee; for here it is apparent that the Monies were given for 
co. .m Eſtates; and tho' A. and C. are Strangers to the Gift of t 
tion of 1001, Hey, pet they are privy enough, inalmuch as the Montes are gin 
paid by 7... for them. 

Caf the Confdanician ariſcth from a Stranger, yet it will paſs the Uſe to the Bargainee; Per Hober 
Ch. J. Winch. 61. Hill 20 Jac. C. B. in Caſe of Buckley v Simmons. 


Hut if, in Conſideration of 1001. paid by B. A. bargains and ſells to B. to the Uſe of J. S. a Stranger 
the Uſe limited and the Truſt are void. Arg, 2 And. 136. in Corbet's Caſe, cires 4 & P. & M. 


7. So in Conſideration of certain Monies given by B. a Man my 
covenant to ſtand ſeiſed to the Uſe of B. tor Lite, the Remainder t 
C. in Fee, or with diverſe meſne Remainders; for the Monies ar 


given for all the Eſtates, Pl. C. 307. b. Sher, and Pled. 


r Rep.154 8. Jt a Man, in Conſideration of the Diſcharge of his Funeral, 
is that Ld, Payment of his Debts and Legacies out of the Profits of his Land, 9 


vw of Venants to ſtand ſeiſed to the Ule of himſelf for his Life, the Remus. 
Treaſon, and der after his Death to the Uſe of L 8. for 20 Vears, and Dies. not 
that the ) dhe 80 his Executor, (but dies Inteſtate, viz. Attaint of a 


Tem 19 lon) the Rematnder for Bears is void, and no uſe ſhall ariſe thereof 


S. was ad- a 
Nagel void, L J. S. becauſe he is. a Stranger to the Conſideration. Adjudged 
for want of 1 Rep. 154. Lord Paget's Caſe. 
Conſidera- EN Fo 
tion, becauſe the Conſideration being Payment of Debts, he was a Stranger to it. Mo. 193. pl. 34, 
Trin. 26 Eliz. S. C. accordingly. Le. 194 pl. 279. S. C. argued. ———And. 259. pl. 267, and 
Pa. 263. pl. 270. S. C. accordingly. Jenk. 247. pl. 37.——S. C. cited Arg. Mo. 310, zun u 

vglefield's Caſe _——S. C. cited Mo. 519, 520. in Lord Buckhurſt's Caſe ; bur ſays that if J. & ha 
paid the Debts with his own Money, the Conſideration had been good. ——S. C. cited 2 Mod. 250 in 
Caſe of Barker v. Keat, That it was adjudged a void Uſe, becauſe there was no Conſideration on the 
Covenantee's Part to raiſe the Money appointed to be paid, it being to be raiſed out of the Profits of ny 
Lord's own Eſtate. —G. Law of Uſes, 112, 113. cites . C. and ſays the Conſideration does not ariſe from 
any Equivalent; but it had been otherwiſe, if the Debts were to be paid out of the proper Lands of J. & 
Sid. 262. pl. 12. Trin. 17 Car. 2. B. Rin Caſe of Jennet v. Cowley, ſays a Diverſity was taken on L 
Paget's Caſe, viz. 'That a Covenant to ſtand ſeiſed to the Uſe of the Executors of his Son, is void; but il 
it be to the Uſe of himſelf, or his Son and his Executors for Tears, it is good; becauſe all veſts in the Son, 
but not in the other Caſe. 


— 


s. C.cird 9, But otherwiſe it had been, if the Covenantor had made ]. 8: 
G. . Hieb bis Executor ; for then he had been enough privy to the Conſidera 
151.in Caſe tion. 1 Rep. 154. Lord Paget's Cale, 

it | | | | 
lover b. the Biſhop of Litchfield, &. That tho' he made him his Executor after, yet the Limits- 
tion Is void. A 


10. A Feme may enfeoff a married Man, Cauſa Matrimonii preluai, 
becauſe of the common Poſſibility. 10 Rep. 50. b. in Lampet's Cale, 
cites 4 H. 6. 16 & 17. 

Ow. 33. in 11. A Mortgagor intreated a Stranger to redeem the Land at the Day, 
the Caſe of and by Indenture Mortgagor covenanted, that after the Redemption iht 
Winter v. Stranger ſhould have the Land to him and his Heirs ; and that he, in Cn. 
3 oveday, frderation of 1001. would ſtand ſeiſed to the Uſe of him and his Hers, 
Trin 8 The Stranger redeems the Land at the Day, the Mortgagor enters, and 
H. 8. the the Deed is inroll'd within the 6 Months; yet Ruled that nothing 
Caſeof paſs'd, becauſe he had not any Eſtate or Intereſt therein at that Time, to 
kgs * = contract for ir. Cro. E. 4oz. pl. 10. in the Caſe of Yelverton v. Vel. 
verton, ſays it was cited as a Caſe in the 20 Eliz, but neither the Name, 

nor in what Court, was mention'd. 
12. Feoffment in Fee, on Condition that if the Feoffor do ſuch 3 
Thing he ſhall re-enter, and retain the Land to the Uſe of 4 Stranger, the 
Uſe is void, and the Feoffor ſhall hold the Land to his own Uſe; Fer 


Mead J. Le. 269. pl. 372. in Caſe of Ferrand v. Ramſey. 
(K) Uſes. 
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(K) Ules. Conſideration. What ſhall be a good Con- RO 
ſideration to raiſe an Uſe. — 
(See this Title before) | at (H)] 


x, Man may covenant to ſtand ſeiſed to the Uſe of A. his Wife, S. C. cited 
in Conſideration that ſhe is his Wife, and this ſhall raiſe a good + Rep. 24. 

Eitate to the Witt; for this is a good Conſideration in Law, Ad- Nb 

judged 7 Rep. 40. Bede Caſe. Adjudged Trin. 3 Jac. B. N. be- ca 


ſe. 


Bedell and Hall. If the Perſon 
2. A Yan may covenant to ſtand ſeiſed to the Uſe of A. the Wife 4 9 


of his Brother, in Conſideration that the is the Wife of his Brother, und vious Con. 
this ſhall raiſe a good Eftate to her ; for the Love which he bears derten of 
towards his Brother, extends in his Right to his Wife. 1, C. bis Side, a 


307, Sher and led. Uſe ſhall 


3. Fraternal Love, and Continuance of his Land in ſuch of his Blood, — 


is good Conſideration to raife an uſe by way ol Covenant; for this as if a Man 
15a Conſideration of Blood, and the Brother is one of the next Oe. covenams ro 
pee alter his Parents and Children, and they who are next tn en 1 
lood are next in Love by Intendment of the Law, Pl. C. 30). of bis wite 
Sher. and ]Iled. (v. Strotton.] or — 1 
| or any o 
Kindred, this is ſufficient to raiſe a Uſe to them, without any Mention of a particular expreſs Conblera- 
tion; for the Love and Affection between them is obvious, which being a Conſideration in itſelf ſuffi- 
cient to raiſe a Uſe, it ſhall be preſum'd that it was to the Intent the Uſe was limited; nay, if there be 
1 Conſideration to ſome certain Perſon, and afterwards a Uſe is limited ro another Perſon, that does not 
come under the Conſideration expreſs'd, yet if he be a Perſon on whole Side there is a manitcſt Pre- 
ſumption of another Conſideration, he ſhall have the Uſe limited to him by that Conſideration, tho' he 
could not take by Virtue of the firſt. Thus, if a Man covenants, in Conſideration of natural Love and 


Aſfection that he bears to his eldeſt Son, to ſtand ſeiſed to the Uſe of him, and then to the Uſe of any 
other of his Kindred, as Brother, Couſin &c. this ſhall give a Uſe to them, tho” they do not come with- 
in the Conſideration that is expreſs d to the eldeſt Son ; for there is an obvious and apparent Conſidera- 
tion to raiſe an Uſe to them. Gilb. Law of Uſes and Truſts 251. 252. 


4. Tf a Yan covenants, in Conſideration of Blood, and of the Mo. 733. 
Marriage of his Baſtard-Daughter, to ſtand ſeiſed to the Uſe of the pl. 1020. 


becatiſe in the Law the is not his Daughter, but Filia Popult. Mich. s. C. ays 

43 T 44 Eltz. B. N. per Curiam, between F rampton and Geratd, the Judges 
were divid- 

ed in Opinion, viz. Popham and Fenner with the Heir general, and Gawdy and Yelverton e contra, 

whereupon it was adjourn'd for Difficulty into the Exchequer Chamber, and that it was argued there. 

[But fays not what became of it.] And. 75. 79. pl. 145. 8. C. by Name of Gerard v. Worſcley, ad- 

D. 374- pl. 16 & 17. Hill. 23 Eliz. Worſeley's Cafe, S. C. that all the Juſtices, _ 


g 5 
Periam, held, that the Uſe cannot be carried to the Baſtard without expreſs Conſideration. 
Cited 2 And. $1. and 136. 

S.P. Gilb. Law of Uſes &c. 207. But if a Man covenants by Indenture, in Conſideration of natural 
Love and Aﬀection, Blood, and Marriage of his Baſtard Daughter, to levy a Fine, and that the Conulſee 
ſhall ſtand ſeiſed to the Uſe of the Baſtard Daughter; tho' this be not a ſufficient Conſideration to raiſe 
an Uſe upon a Covenant, yet it is expreſhve of the Intent of the Party, and therefore ſhall ſerve as 
lufficient Declaration of a Uſe upon the Fine, where there needs no Conſideration. | 


5. A Man, in Conſideration of his Care and Love which he bears Mo. 368. pl. 
to J. S. call'd, named, and reputed, one of his Sons, (where he was his pos 8 6 
Baſtard-Son) covenants to ſtand ſeiſed to the Uſe of che ſaid J. S. 11, 57 
this is no good Conſideration to raiſe any uſe. This was Sr James but 8. P. nor 
Perrot's Caſe, adjudged in the Exchequer, in a Writ of - adjudg'd.— 
lion upon the Conveyance of Sir John Perrot, by which a Re- 1 2/4 d. 


—— 
4 * Py RY 


Ja 4 ee. bo. AA. 
Baſtard-Daughrer, this is not a good Conſideration to raiſe an Ule, a, hearts 
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Hill. 23 malnder was limited to him, and he loſt the Land for the cj 
* Sir Cauſe. 

Nobert ; TAN Fits Ye 
Worſeley's Caſe, S. P. And all the Juſtices, præter Periam held, that the Uſe cannot be carried u 
a Baſtard without expreſs Conſideration, inaſmuch as the Conſideration in Law is not: good and lar 
tul ; for he is not de Sanguine Patris, but a meer Stranger in the Eye of the Law. And. 79. pl. 14 f 
S. C. accordingly. Gilb. Law of Uſes &c. ſays that Conſideration of natural Love in ſuch Cab. — 
good; for ſince that Copulation is unlawful, the Iſſue ought not to have from the Government the Pri. 
vilege of a lawful Son. But a Baſtard is a Perſon capable of taking by a Feoffment, tho' not by 2 Go. 
venant to. ſtand ſeiſed, in Conſideration of natural Affection; Per Manwood, Le. 197. pl. 279. Mig, 
31 & 32 Eliz. in Cam. Scacc. in Lord Pagett's Caſe. Gilb, Law of Uſes &c. 206. iT; a Baſtard hu 

ot a Name by Reputation to be ſuch a one's Son, yet it is not a Conſideration ſufficient to raiſe a Uſe 

kim ; for (till in Law he is look'd upon as Nullius Filius, therefore the Law can never ſupport tha a 


a good Uſe to him, as the Son of ſuch a one, in reſpect of the natural Affection that a Father bears 


his Sons, when by another Maxim the Law ſuppoſes and ſays he is Nullius Filius; and ſo no Body ca 
Have any natural Affection for him. 


6. Conſideration of Affection to the Heirs Males of the Covenants; 
which he thould beger of the Body of A. his late Wife, ig good Cor 


ſideration to raiſe an uſe, by way of Covenant, to the ſaid Deirs g. 
his Body; for every one is bound in Nature to provide for his Chi. 


dren. Pl. C. 304. Sher. and Pled. 
S. C. cited 7. For Advancement of his Heirs Males, a Man may covenant w 


83 2 ſtand ſeiſed to the Uſe ot himſelf and the Heirs Males of his Body, 


28. 200, And this ſhall raiſe a good Effate Tail; for tho' all the Eſtate 
{51 Con. is in himlell, yet this is for the Benefit of the Deir Bale, 9520 
ſideration of in Futuro, and not in Præſenti; for none can know who ſhall be his 


2 Py Heir, but ſolus Deus facit Heredes, » Rep, 13. b. [1 4. a] Englefielt; 


the Heirs Caſe. 

Male of his 

Body, by the Creation of an Eſtate Tail, and ſo having the Force of the Statute De Donis to preſerve 
the Inheritance for the Iſſue, being a good Conſideration to raiſe an Uſe, that Eſtare, which the Owner 
of the Land had, is chang'd and qualified into an Eſtate Tail. Accordingly my Lord Coke ſays, that 
if a Man makes a Feoftment in Fee to the Uſe of one for Life, the Remainder to the Uſe of the He's 
Male of his own Body, this is an Eſtate Tail in him; yet here the Uſes were not out of him; ſo that 
Man may modify a Fee that continues in him, but he cannot take a Fee as de novo, when he has theold 
dne in him. In the Caſe of Pybus and Mitford, it was held that if a Man covenanted to ſtand ſeiſel 
to the Uſe of his Heirs Male begotten on the Body of his 2d Wife, he had thereby an Eſtate Tail — 
Lord Bacon, on the Statute of Uſes 3 52. ſays, If one covenants to ſtand ſeiſed to the Uſe of himſelf in 
Tail, and to the Uſe of his Wife in F ee, the Eſtate Tail is executed in him, b=cauſe Eſtate Tail cannot 
be re-occupied'out of a Fee- ſimple, it being a new Eſtate, and not like a particular Eſtate for Life or 
Years, which are but Portions of the-abſolute Fee. 


* In the O. 8. A Conſideration of che 222 of his Land in his * Name, 


iginal 'ris [S A good Conlideration to raiſe an ule by way of Covenant; 
(Meſwe.) by this the Females thall be excluded ; for the ales a — L.; 


{ Quzre thy, and for ſeveral Reaſons + may [ought to] be prefer 
8 the F emales. Dl. C. 306, Sher, and P a l * v ber 
in the Original ſhould not be (Doient.) 


And. 140.pl. 9. W. covenanted to ſtand ſeiſed to the Uſe of bimſelf in Tail, Remainde! 
bis hong to R. in Tail, Remainder to the Queen in Fee. Adjudged that no Uſes 
8. 87. raiſed to the Queen in Remainder tor want of a Conſideration. Mo. 195. 
Rep. 15. ac- pl. 344. in Trin. 27 Eliz. Wiſeman v. Barnard. 
cordingly.— 
And i 5 Uſe had been limited to the Queen in Conſideration that ſhe af the Head of the Commoncvealti 
and had the Care and Charge as cell to preſerve the Peace of the Realm, as to repel foreign Hoſtility, yet had 
no Uſe been raiſed to her, for this is to be done Ex Officio. G. Law of Ulſes &c. 224, 225. cit 
S. C. and adds that there is no particular Conſideration to intitle her to the Profits of thoſe Lands; nei- 
ther has ſhe any more Reaſon to have them now than before; for Ex Officio ſhe takes Care of the Com- 
monwealth, and to that End ſhe has a ſufficient Revenue. | 


Soofa B- 10. If a Man covenants to fland ſeiſed to the Uſe of his #i's 
ther; Per Son, or Coufin, it is good to raiſe an Uſe without any exprels 
| | VV 0105 
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| of Blood and Marriage together. Other Conſiderations, as 


4 | Ules. 201 © 


Words of Conſideration. © 7 Rep. 39. b. (40. b.) in Bedell's Cur. For the 
f fide} Word Bro- 
* 2 | : ther, implies 
1 ſafficient Conſideration. Roll. Rep. 68. Trin. 12 Jac. B R. in Caſe of Worrall v. Harper. 

11 Rep. 24. b. Harpur's Caſe 8. C. accordingly, 


11. Conſideration of Marriage to be had, will raiſe an Uſe, becauſe 
the preſent Eſtate is to the Baron, and what is limited to the Feme, is 
only a Remainder ; Per Twiſden J. Sid. 83. Trin. 14 Car. 2. B. R. 
in Caſe of Stephens v. Brittridge. 

12. There are no Conſiderations, now at this Day, to raiſe Uſes upon 
Covenants to ſtand ſeiſed, but natural Love and Affection, which is for 
Advancement of Blood, or Conſideration of Marriage, which 22 

oney for 
Land, or Land for Land, tho the Words are (Stand ſeiſed to Uſes) yet 
they are Bargains and Sales, and without Inrolment raiſe no Uſe. Arg. 
Cart. 139. in Cafe of Garnith v. Wentworth, tires Le. 201. at the End 
of the Lord Pager's Caſe, arid Coke's Inſtitute on the Statute of Inrol- 
ments, p. 672. and PI. C. 303. ? i f 

13. It a Leaſe and Releaſe be pleaded to A. and his Heirs, and no In this Caſe 
Contideration appears, nor ſaid to whoſe Uſe, it ſhall be intended to the the 2 84 
Uſe of Releſſee and his Heirs. 2 Salk. 678. pl. 5. Mich. 1 Ann. B. R. 10 Cnffde. 


Sbortridge v. Lamplugſng. ration of 5 1. 

| h — 4 dut no Con- 
ſderation was er for the Releaſe ; per Powell J. the Nerger e Eſtate is a good Conſideration. 
Ibid.—8. C. and S. P. accordingly per Powell J But by him and Holt Ch. J. if there were a par- 
ticular Uſe limited on the Releaſe, the reſt would reſult bac 7 Mod. 77. in S. C. 


as. tr 


L) Uſes. Conſideration. In what Caſes they ſhall be NL e. 
raiſed to a Stranger to the Conſideration for a collateral —V 


Reſpect, | 


1, F a Pan covenants, in Conſideration of natural Love and Af- Noy 122. 
fection to his Son, to ſtand ſeiſed to the Uſe of his Son for Life, Bit r. | 

the Remainder ro ſuch Wite as the Son ſhall have after, for Lite, Winton 

Remainder to the firſt Son of the Son and Wife begotten #c. Tho' the S. C. held 


Wife be a Stranger to the Conſideration (admitting it) yet the gegen 

Eftate limited to her is well rais'd for the ſubſequent Eſtate, which „tele, 

is within the Conſideration. Agreed Cr. 5 Jac, B. K. between 9,925.2 0 
a e 


Wife ſhall take well enough, and that ſhe is within the Conſideration ; for. jt is for the Advancement 
of his Poſterity, and without a Wife the Son cannot have Poſterity. And the Eſtate of the Son ſhall 
ſupport the Uſe to the Wife, and when the Contingent happens, the Efate of the Son ball be changed ac- 
ording to the Limitation ;, that is, to the Son and the Woman &c. 13 Rep. 48. Trin. . in the Court of 
Wards. Anon. And ſo it was reſolved in B. R. per tot. Cur. in the Reign of Qui Elia. for both Points 
in Sheffield's Caſe. Ibid. 49. Baron makes Feoffment in Fee to the Uſe of himſelf, and ſuch Fife 
a/ 14 be in Fee. He marries, and leyies a Fine of all, and dies, and the Wife brought a Cui in ita of 
8 Moiety. D. 274. b. pl. 42. Marg. cites it as in the Time of Q. Eliz. in C. B. Read's Caſe. 
M. ſeiſed of Lands in Queſtion, levied a Fine thereof to the Uſe of himſelf and of ſuch Feme as he 
afterwards marry, and after their Deceaſe to the Uſeof I. the Daughter of M. and the Heirs of her 
Dody, and afterwards married the now Tenant, and died. Adjudged per 3 J. __ Dyer Ch. J. that 
ſuch Limitation is ue: Mo. 96. pl. 240. Hill. 14 Eliz. Mutton's Caſe. D. 274. b. pl. 42. Paſch. 
10 Hiz. S. C. and yer makes a Quære; but ſays, that by the . of Wray and Mead, r 
ad Plowden and Onſlow, Solicitor, the Eſtate is raiſed to the Wife z and that they ſubſcrib'd their 
ames to their Opinion. And. 42. pl. 106. Mich. 10 Eliz. ſays it was held, that the Wife took 
thing, becauſe the Land was veſted in the Conuſor by the Stature 27 H. 8. with the Remainder over. 
yet it appears that the Intent was, that * 1 _ ſhoyld take Eſtate ; and alſo that this cannot he 
jointly 


—_—_— _—y — 


jointly with her Baron, becauſe at the Time there was not any ſuch Perſon who was his Wife; in which 
Caſe, when for apparent Cauſe it cannot take Effect, according to the Words, then it ſhall be taken ac, 
cording to the Intent. And the Reporter ſays Nota ; for many Thin may be ſaid of the one Part, and 
and of the other —2 Le. 223. pl. 283. S. C. argued for the Plaintiff ; but w— pears as ſaid by 
the Court Dal 91. pl. 14. 15 Eliz. S. C. argued; but ſays it was for Land in Wales, and the Py. 
ties agreed to bring Action in Salop, and thereby to know the Opinion of the Juſtices of C. B. which 
being declared to the Court by one of the Parties, they would hear no further Argument, nor gin 
Judgment. Mo. 376, 377. in Perrot's Caſes, cites S. C. as held, that the Limitation to the Wis 
that ſhould be, was good enough. — S. C cited Mo. 517, in Lord Buckhurſt's Caſe, and ſays ty 
the Parties not being ſatisfied with the Opinions in D. 27 4. b. ſupra, ſued in C. B. where the Caſe wy 
adjudg'd with the ſaid Reſolution, as appears by Writ of Entry brought there, Mich. 13 & 14 Eliz.. 
5 Lev. 371. Arg. cites D. 274. b. | | 


ä 
_—_ 


— 


— 


(M) Uſes. Conſideration. To what Uſe the Conſiders 
tion ſhall be ſaid to go. 


See 0 pl. 1, F. a Man ſeiſed of the Manor of K. and of other Land, bargain 

rf, TE; and ſells the Manor of IR. to B. in Fee, in Conſideration of 2ool, 
and covenants with B. in the fame Deed, chat when he is diſpoſed to 
ſell the other Land, that he ſhall have the firſt Offer; and that it he 
go about to alien ox convey the Land to any other, that chen he core. 
nants to ſtand ſeiſed thereof to the Uſe of B. in Fee; and after he en 
deavours to alien the Land without any Offer of it to B. the ſaid 
Conſideration of 200 l. ſhall be ſuffictent to raiſe the ule thereof to v. 
according to the Covenant, being all in one Deed. M. 40 & 41 El, 
B. R. between Parſons and Mills. 


(NJ) Uſes. Conſideration. Where the Conſideration ſhall 
be ſaid too general to raiſe an Uſe. | Averment.| 


* SP. For 1; FF a Man bargains and ſells Land for diverſe good Cauſes and 
2 DS. Conſiderations, und Does not expreſs in certain the Conſider 
on ſuch ge- tions, * no Ule ſhall ariſe by it, Tr, 41 El. B. R. adjudged be 
neral Con- tween Fiſher and Smith. I Rep. 176, b. 177. 4 Milamay's 
ſideration, Caſe. Reſolved. But upon Averment that this was in Conſideration 
becauſe of Money, or other valuable Conſideration given, this ſhall pals; 


appears not 


to the Court lot this Averment ſtands with the | 
that the Bar- 2, If a Man in Conſideration of a certain Sum of Money, bargains 
ry has and ſells; this ts a good Conſideration to raiſe an uſe without Aver- 
>, — Lab ment of any Sum in certain; for the Quantity of the Sum is not ma 
the Court terial. Peld Tr. 41 Eltz. B. N. 


ought to 

adjudge if the Conſideration be ſuſficient or not, and this cannot be where it is alleg'd in ſuch General- 

ty. 1 Rep. 176. a. Reſolved. Mildmay's Caſe. pie 
+ Mo. 569. pl. 577. S. C. That it it was for Money; it muſt be averr'd ; but if it be expreſo d in the 

Deed to be for à competent Sum of Money, it is ſufficient, without ſhecving the Certainty of the Sum; 

none of the Parties ſhall boy that no Money was paid; for againft this expreſs Averment in the Deed o 

Averment nor Evidence fhall be admitted to ſay that no Money was paid; and Judgment accords 


ly. | 
* 247. S. P. and cites S. C. 


3. An 
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3. An Uſe cannot be raiſed by any Covenant or Proviſo, or by Bar- 
gin and Sale pon & general Cunſideration. Reſolv'd 1 Rep. 175. b. 196. a. 
Hill. 26 Eliz. Mildmay's Caſe. | 

4. If I by Deed. covenant with J. F. for diverſe good Conſiderations, that But if 7.8. 
aud my Heirs 8 and ſeiſed to the Uſe of F. F. and his Heirs, no Uſe be of my 
will ariſe thereby without a ſpecial Averment, 1 Rep. 176. a. by the Blood, and 
the Covenant 


| | | a as made for 
Atuancement of his Blood, he may aver that the Covenant was in Conſideration thereof; for in both thoſe 


Caſes the Perſon <oho ſball take the Uſe is certain. 1 Rep. 176. a. by the Reporter in Mildmay's Caſe. 


Reporter in Mildmay's Caſe. 


5. There is a Difference where the Conſideration is general and the G. Law of 
Bargain or Covenant is with a Perſon certain, there Averment, accordin ky — 
to the Truth of the Caſe, may be taken; but when the Conſideration is 3 1 


es S. C. 
general and the Perſon incertain, there no Averment can avail. 1 Rep. and ſays the 
176 b. Reſolv d 26 Eliz. in Mildmay's Caſe. Avernent 

* by the parti- 


cylar Perſon is only the reducing the general Conſideration to ſome Certainty, and making out that in 

nieular in Favour of the Perſon who was before included in the general Words, which is very reaſon- 
able in caſe a good Conſideration were Bona fide paid him; but in caſe where the Perſon is uncertain, 
the Intent of the Covenantor was void ab initio ; for it appearing that he deſigned no Body in particu- 
Jar for the Benefit of the Uſe he would raiſe, no Perſon in certain could aver any particular Conſidera- 
tion why he ſhould have the Uſe, becauſe it plainly appears by the Deed he did not deſign him for the 
Uſe any more than any other Perſon ; and the Law will not give a Uſe to any Body contrary to the In- 
teat of the Party mentioned in the Settlement 


6. And therefore if A. for diverſe good Conſiderations, covenant with . 2 of 
B. that A. will ſtand ſeiſed to the Uſe q ſuch à one as B. ſhall name; now, © — 
tho B. names the Son or Couſin of A. yet no Uſe ſhall be rais'd by it; 8 C. For 
for by the Generality and Uncertainty this was void in initio, and can- there is no 
not be made good atter, and no Averment can make it good, or reduce it 1 
roany Cerrainty 3 for A.'s Intent was as general as the Words. 1 Rep. ers 
176, b. in Mildmay's Caſe. Nei d. and 

i Nomi 1d be, and —— 
becauſe it appears that A. knew not who the Nominee wou > 
ole have no ReſpeR hor ay bod 1 > Perſon to make him raiſe a Uſe. If B. had paid Money Quære 
whether he might not have averr'd it, and ſo made good the Uſe to the Nominee. 


7. But if A. covenants with B. that in Conſideration of paternal Love, G. Law of 
or tor Advancement of my Blood, he will /and ſeiſei to the Uſe of ſuch N — 
of my Sons, or of ſuch of my Couſins as B. ſhall name; on Nomination 80 Por 4. 
made the Uſe ſhall be rais d; for the Conſideration is particular and cer- had a De- 
tain, and the Perſon Dy Matter ex poſt Facto may be made certain, 1 fign, for 


Rep. 196. b. Reſolv'd Hill. 26 Eliz. in Mildmay's Caſe. very good 


Reaſons, to 


advance ſome of his Family, and he only left it to B.'s Judgment who ſhould be the Perſon. 


$. If one infeoffs his Son and Heir apparent, and no Uſe is arg" nor in _both 
Conſideration, it was ſaid it ſhould be to the uſe of the Son, and char fo 55s the 
the Law has been taken; and that fo it is in Caſe of a Covenant to ſtand tion is im. 
ſeiſed to the Uſe of the Son. But the Court ſaid there was a Difference be- plied, Per 
twixt the Caſes ; for in Caſe of a Feoffmenr they ſeem'd of Opinion that Williams 
the Deed ſhould have no Operation, but that in the other Cafe it might — 4 wag 
be otherwiſe upon Conſtruction of the reſulting of the Uſe to the Father, Poham 
4 Le. 106. pl. 218. 26 Eliz. Hodge's Caſe. thought that 


| no Conſt. 
G&ration implied would raiſe an Uſe. Mo. 683 684. pl. 943. Mich. 43 & 44 Eliz. in Caſe of Ward v. 


9. A. Tenant in Tail, Remainder to B. in Fee; B by Deed inroll'd, for Mo. 195. pl. 
and in Confederation that the Lands ſhould remain in his Family, Name, and 344 Ul iſr- 


| „man v. 
Blood, and for other good Conſiderations, covenanted to ſtand ſeiſed _ Fa Barks, 
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S. C. and the Uſe of himſelf and the Heirs Males of his Body, and after to the Uſ; 
S. F. as to diverſe Brothers in Tail; and for Default thereof to the Uſe of the ®neen, jy 
no Uſe ari- f ; 3 1 | 3 
ſing to the Heirs and Succeſſors. Atterwards the Tenant in Tail in oſſeſſion ſuffer: 
Queen; but ed a common Recovery with Voucher. Refolv'd that the Iſſue in Til 
nothing ap- were barr'd, becauſe the Conſideration that his Land ſhould continue in 
pears a3 to his Name and Blood, was not a ſufficient Conſideration to raiſe an Uf 
|» 24a to the Queen, tho? the Limitation to her was fot the Preſervation of the 
And. 140. Eſtate Tail againſt Diſcontinuances and Bars; and the Words (viz.) for 
pl. 191. S. C. other good Conliderations, are too general to raiſe an Uſe, without 
_ * + ſpecial Averment that ſome valuable or other good Conſideration vu 


Uſe to the given. 2 Rep. 15, a. Trin. 27 Eliz. C. B. Wiſeman's Caſe: 


Queen ; but ; 
I do not obſerve the other Point there. 


10. In Aſſiſe the Caſe was, the Father of the Demandant ſeiſed in Fe: 
covenanted by Indenture, in Canſideration of Advancement. of the Dem- 
dant, being his Son, to ſtand ſeiſed to the Uſe of himſelf and bis Wife (be. 
ing the Tenant inthe Aſſiſe) for their Lives, and after to the Uſe A's 
mandant, without expreſs Mention of any Advancement of the Wik 
The Father died, the Wife entred ; the Son brought Aſſiſe. Adjude' 
that he ſhall be barr'd. So that it appears the Juſtices thought the Uſe 
well rais'd to the Feme, without expreſſing her Advancement, or Aver. 
ment thereof in pleading, becauſe it was Matter apparent. Arg. Mo, 
504. in Lord Buckhurſt's Caſe, cites 30 Eliz. befbrs the Juſtices of 
Athſe in the County of Hertford, Burgoine v. Burgoine. 

Yelv. 101. 11. A. in Conſideration of Service, and for diverſe other Conſiderations giv 
* Paſch. 5 8 Land to J. S. his Servant, and M. his Confin in Tail. The ates wu, 
— 3 If this be a Jointure forfeitable by Alienation of M. the Feme? The 
thew 8. C. Court varied in Opinion in Reſpect that no Conſideration was expreſſed, 
held that it but Service and the Conſanguinity is Conſideration implied. Mo. 68, 
was not 4 pl. 943. Mich. 43 & 44 Eliz. Ward v. Sudman. 


ointure , a 
Cro. 5 173. pl. 15. S. C. accordingly. And Ibid. 175. ſays that the naming 


within the Statute. n . 

one of the Grantees Couſin in the Deed is not material, where it does not appear to be any Conſideration 
of the Deed, but is by way of Addition to her Name; yet in Regard 'tis found by Verdict that in Fach 
ſhe was his Couſin, and that a Marriage was intended between her and the other Grantee at the Time 
of the Gift, which after took Effect, it ſhall be intended as well the Cauſe of the Gift as the Service 


of the Baron, which was mention'd as another Part of the Conſideration. 


12. A Different Conſideration from what is expreſſed in the Deed is not 
to be averr'd, and tho' the Conſideration of Blood is a good Conſiders: 
tion, yet that is not to be regarded, if Money or the Grant of Annuity be 
expreſſed in the Deed. And where the Grant is to two, and only ont is 
of Kin, the Conſideration of Blood cannot be the Inducement to the 
Conveyance. And it would be dangerous and liable to Perjury intended 

by the Statute of Frauds to be prevented to ſuffer Parol Evidence to 
prove Blood or Kindred to be the Conſideration of the Conveyznce ; Per 
Maſter of the Rolls, 2 Wms's Rep. 204, 205. Mich. 1723. Clarkſon v. 
Hanway & al'. | 
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(0) Uſes. Bargain and Sale. In what Caſes an Uſe 
ſhall arſe. By way of Uſe. 


. F a Feme in Conſideration of Marriage to be had between her and S. C. cited 


one F. within eo Days after, by her Deed inroll'd, gives, grants and 2 Vent. 318, 


confirms * Land ro the ſaid F. and his Þeirs, to the ule of F. and A 
his Heirs with Clauſe ot Warranty againſt all People, but never * Fol. 787. 


makes Livery and Seifin of the Land, nor is any Letter of Attorney 379. in O 


in the Oeed, and after the Marriage is had within the 20 Days. In of Samon v. 
this Caſe an Ule ſhall ariſe to F. by Force of this Deed ; for it hors r 
not appear that it was the Intent of the Party to paſs this by Way 4. C cla 
of Frotfment, notwithſtanding the Word Dedt, and the Warranty; Arg. chat 
for if it be admitted that a Man cannot vouch by Force of a War: Clench and 

ranty created with an Uſe, yet he may rebur by it, and ſo the Mar⸗ — Uk. 
ranty of Effect. M. 40 t 41 El. B. K. per Curiam between Tebbe aid nor arte 
and Poppietvell. to the Baron 


only a Feoffment, Cauſa Matrimonii prælocuti; but that Popham held e — 8 


2. But otherwiſe it had been if d Letter of Attorney to make Livery 


| of Seilin had been in the ſame Deed. Agreed, Ibid. 


. Ik the Father makes a Deed of Feottment to his Son, and a 8. Law of 


| Letter of Attorney to make Livery and no Livery is made, pet no uſe << and 


qall ariſe to the Son; for then he ſhould be in by the Statute in e 42 


other Degree than was intended. Co. Litt. 49. accordingly; 
| for th 

Court of Equity muſt follow the Intent of the Parties, and they have expreſſed their Intent fot — part 

with the Eſtate until the Ceremony be perform'd. 


4 Tf the Lord of a Manor by Deed grants, Bargains, releaſes and en- 13 Rep. 54. 
feotls to a Copyholder the Land to the Uſe of the Copyholder and ano- Pl. 23-5: C. 
ther in Fee, and atter makes Livery accordingly, this ſhall paſs by the SG 0 * 
Livery and not as a Releaſe or Confirmation, tho this might have Livery be- 

ated as a Releaſe or Confirmation by way of Enlargement to ing made 
faid uſe, preſently upon the Delivery of the Seed; for the Ope- $<undun 
ration ſhall ſtay till the Livery. Y. 7 Ja. Reſolved per Curiam in Ch ;. 

the Court of Wards, Sam's Cale. ſhould enure 
2 way of 


ottment. 


5. If a Man in Conſideration of natural Affection and of Money 3 Le. 16. pt 
gives, grants, bargains, ſells, enfeoffs and confirms to B. in Fee by Deed 8 7 FA . 
indented with a Letter of Attorney in the Deed to make Livery, and 8 P. and 2 
the Deed is after eoroll'd within ſix Months, _ ſhall paſs as a Bar⸗ there it was | 

and Sale notwithſtanding the Letter of Attorney in the Oeed ; cl a. 
the Feoffor has given to the Feoffee Election to execute the Eſtate þ/<** dre 
the one Way or the other, and that Way which firſt executes the me woras, 
Eſtate ſhall ſtand. Mich. 10 Car. ſald per Berkley J. that the LD. Gwe (er Al.. 
Keeper held ſo in Chancery the ſame Term. ney, Grant 


or Money, 


m for Money, Agree for Money, Covenant for Money, if the Deed be duly inroll'd, that the Lands 
$ both by the Beaute of Uſes and by the Statute of Inrollments, as well as upon the Words of Bar- 


pain and Sale. 


6. Tfa Man ſeiſed in Fee of Land, for Money grants, demiſes, bargains Lo h. 95. 
a ſells it to another tor Years, the Leſſee may elect to have it as a n N 
Demiſe at Common Law, or as a Bargain and Sale; for the Leſſor >” 

6 g 8 having 


* 5 9 8 * 5 » 
12 = Y 


20 RE HR | 


2 And. 202. having the Power to pals it the one May or the other, hath given e 
pl.19. 8.C. prels Election to the Leflee to have it the one Way or the other, f 
accordin ly. b Di R wl 5 , + 

—A eifel lolved. 2 Rep. 35. b. Sir Rowland Hepward's Caſe. 

in Fee leaſed | ; r | E 
to B. for three Lives, and afterwards by Indenture, in Conſideration of 501. paid by P. the ſaid A 0 
lem iſe, grant, ſet, and to Farm let to P. Habend. from the Day of the Date for 99 Your rendring Pay 
Rent. Adjudg'd that this Demiſe and Grant, upon Conſideration of 501. amounts to a Bargain and Gals 
for the 99 Years ; for when a Franktenement or Inheritance ſhall paſs by Deed indented and inrol. 
the preciſe Words of Bargain and Sale are not neceſſary, but Words tar tamount are ſufficient ; %if4 
Covenant be in Conſideration of Morey to ftand ſeiſed to the Uſe of bis Son in Fee, if the Deed be n 
roll'd, is good. 8 Rep. 93. b. 94. a. Hill. 7 Jac. Fox's Caſc. 2 Brownl, 291. S. C. by the Name af 
Smallman v. Powis. 


Jo. 286. pl. J. Ik a Man ſeiſed of Land in Fee and wich Intent to convey to} 
2. 6. by A in Fee, tor Money demiles, grants, bargains and ſells it to A. for Year 
__ of and after releaſes in Fee ro A, to the Uſe of B. in Fee. Thts | 
Gunter is is before any Agreement of A. to have it as a Bargain and Sal, 
that a Leaſe Any it A. after elects to have it as a Leale at Common Law, yet he 
was made to ſhajl deveſt the Eſtate out ot B. thereby; for JIrima facie, by the 


A. for 20 


Years ren. Intent of the * Letlor, A, 11 named as a Conveyance for the 
cring Rent, Settlement of the Land to B. was poſſeſſed as d Baͤrgainee, and 
A. enter'd. When the Releale yas ſettled the Eſtate in B. A. cannot by his E 


2 lection make it void. D. 3 Car. B. N. between Gorton L eflee of . 


for Money John Dorrel, ano per Curiam præter Jones, who ſceme) 
paid by B. ᷑ contra, upon Evidence at Bar. 
demiled, | 

granted, and to Farm let to B. the ſame Land for 4 Years from the Date of the ſaid Indenture, and 4. 
terwards infeotted by Deed the 2d Leſſee before that he had elected to take the Leaſe by way of Bur. 
gain and Sale or otherwiſe, and before any Rent paid to him, and neither upon the Deed of Feoffment 
nor after, did he declare what Way he took the Leaſe, nor had he any Attornment from the firſt Le. 
ſee; Aud therefore Jones I. was of Opinion that B. had Election to take it by Demiſe at Common Lay, 
or by Way of Bargain and Sale, executed by the 27 H. S. according to Y,apward's and Fox's Ci; 
but till Election he ſhall rake it as a Leaſe at Common Law, and if there was no Attornment, it is 44 
future Intereſt; but if he had received the Rent of the firſt Leſſee, this had been an Election in Lay to 
take it by Way of Bargain and Sale. | 

* *Tis (Deviſor) in the Original. 


8. C ny 8. Ik an Indenture be made by A. of che one Part, and B. C. D. and 
* 5 and fays others, Governors of the Hoſpital of S. (which is their Name of Jn 
he corporation) of the other Part, and by this Jndenture, in Conſider 
* Fol. 788. ation * of 5 s. given to A. by the faid Governors, A. bargains and fel 
Land in Fee to che Governors and their Succeſſors, rendring 12 1. Rent 


nec per Annum to A. and his Heirs. ThY it be admitted that the Con 
Jas after- Deration be given by the Governors or any of them as private Pet 
wards al- fOns, pet tis a good Conſideration to paſs the Land to them it 
low'd and their politick Capacity but the Jndenture imports that they pay 
3 this as Governors, and by ſuch Name by the Jndenture they are 
liamenr ACquitted, Alſo there is a Rent of 12 d. reſerved to A. and his Þeits, 
Anno 4 Car. Which is « good Conſideration. Reſolved and adjudged, 10 Rep. 34 


„ TIT: 
d L Sutton Yolpttal's Cale, 


ot Uſes &c. 84, $5. and ſays that a Bargain and Sale to them is good tho* the Truſt be void when l- 
mited to other Perſons. | 


S. P. Gilb. 9. A Feoffee to the Uſe of A. and his Heirs lefere the Statute of 27 H. b. 

20 - wo for Money bargain'd and fold the Land to C. 2 his Heirs, A had No- 
For Uſes ice of the former Uſe; yer no Uſe paſſed by this Bargain and Sale; for 
cannot be there cannot be two Uſes in Eſſe of one and che ſame Land; and ſeein 
l there was uo Tranſmutation of Poſſeſſion by the Tertenant, the former Uk 
1 could neither be exrin& nor alter'd. And if there could be two Uſes ol 
Trauinuta- One and the ſame Land, then could not the ſaid Statute execute either 
tion of the Of them tor the Uncertainty; but if A. diſſeiſed one to the Uſe of B. and A. 
Poſſeſſion had bargain'd and ſold the Land for Money to C.—C. had an Uſe; and 


here 
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here were two Uſes of one Land, but of ſeveral Natures, the one, viz. oy which 
Upon the Bargain and Sale to be executed by the Statute, and the other 9 Privity 
not. But fince Littleron wrote all Uſes are transferr'd by Act of Parlia- . the Truſt 
ment into Poſſeſſion. Co. Litt. 2) 1. b. 272. a. and Confi- 


a | 1 dence is al- 
ter d and gone. The ſame Law of Covenants to ſtand ſeiſed. 


10. If the Ferffees give a different Eſtate than what was in Uſe, as if the 
Feotfment was to them for Lite, and they give a Fee, no Uſe can ariſe 
our of this new Eſtate ; as if one Diſſeiſee teoffee to Uſe, the Diſſeiſor 
ſhan't be ſeiſed ro the Uſe tho' he had Notice. And. 314. in Caſe of 
Dillan v. Freine, alias, Chudleigh's Caſe. | | 
11. A. Tenant in Tail, in Confideration of 1001. bargains and ſells Bl. Poph. 199. 


| Acre, by Indenture inroll'd, ro B. And by the ſame Deed, in Confide- | the Caſe 


7 ; * | f 
ration of the ſaid 100 J. and of Rent to be granted afterwards by B. covenants meg | + 


char it he ſells any Part of his other Lands, which he has in Fee, that Ney Arg. 
B. ſhall have the firſt Offer for the Purchaſe of them; and if he attempts cited this 

to ſell without ſuch Otter to B. then that A. and his Heirs will ſtand ſeiſed 8 

for the ſame Con/iderations to the Uſe of B. and his Heirs of all which he Parſons 
wall attempt to alien without ſuch Notice. B. dies, leaving M. his chat it was 
Heir. A. without Notice, ſells other Land to J. S. who had Notice of reſolved that 
the Covenant. The Rent was not granted; yet Nr agreed that 8 
the Conſide ration was good enough tho' but one of the two Things be per- > nar ag 
firm'd, that is, the Payment of the Money. And 2dly, the Rent thould for the Grant 
have been granted in convenient Time, which nor being done, is no of the Rent 


Part of the Conlideration. zdly, They doubred if the Heir of B. thould (ich in 


take Benefit of the Contingent Uſe. o. 547. pl. 732. Mich. 37 Eliz. 3 
Mills v. Parſons. | * pl 


| * be made 
able at Michaelmas and Lady-Day) ought to be before Michaelmas, for otherwiſe A. could not 
4 the Benefit intended. ; 


12. The Father by Indenture, in Conſideration of Love which he bare 
to bis Son, and tor natural Affection unto him, bargain'd and fold, gave, 
mranted and confirm'd certain Land unto him and his Heirs ; this Deed was 
roll d. The e was, Whether this Land ſhould paſs? And it 
was held it ſhould not, unleſs Money had been paid, or Eſtate were ex- 
ecured ; for the Uſe ſhall not paſs ; bur becauſe the Son was then in Poſſeſ- 
ſion, it was held to enure by way of Confirmation. Cro. J. 127. pl. 17. 

Trin. 4 Jac. B. R. Osborn & al' v. Churchman. 

13. Covenant by Indentute that in Conſideration of 20 1. 70 me paid by S. P. 7 Ref 
my ſon I will ſtand ſeiſed to the Uſe of him and his Heirs. The Indenture 39, b. — 
muſt be inrolld according to the Statute or elſe nothing N becauſe ?. hos End 
the expreſs valuable Conſideration tolls the tacit implied Conſideration of of Redel's 

lood, and no other Conſideration can be averr'd than is contain'd in Caſe. — 
the Deed; becauſe the Subſtance of the Agreement is by Aſſent of the 2 Cited 
Parties referrd to the Deed. 11 Rep. 24. b. Trin. 12 Jac, B. R. H. Hill 9 
s Caſe. Jac. in Fox's 
Caſe. - 
S.P, by Twiſden J. But that in Conſederation of 201. and Afﬀettion, is 1 without Inrollment, be- 
ar. 2. 


_ _ Conſiderations are expreſſed. 1 Lev. 56. Hill. 13 & 14 B K. in Caſe of Forſter 
- Forite k 


14. A. with his own Money, bought Lands of 1001. and took the Con- 
Veyance by Indenture in theſe Words, grant, bargain, ſell, alien, enfeoff, 
Ke. to the Uſe of A. for Life, Remainder as to one 3d to his Wife for Life, 
Remainder to B. and his Heirs, and there was a Letter of Attorney to make 
Livery. The Deed was inro/Pd in Chancery, and 2 Months after Livery 
vas made, and indorſed on the Deed. A. atterwards, by Leaſe _ 74 

| eale, 


* 


208 Uſes. 

leaſe, convey'd one Moiety of the Lands to B. and the other Moiety i 
C. (who were his Grandchildren) and their Heirs. - C. had no othy 
Proviſion, as all other Grandchildren had, and B made no Objection ; 
this Conveyatice in the Lite of A. which had he done, A. would prob. 
bly have made other Proviſion for C. Ir was inſiſted for B. that A, in 
tended to take the Eftate by Feoffment, and that inrolling it firſt wy 
only for ſafe Cuſtody ; and that tho Uſes, upon a Uſe by Bargain and Sq, 
would not ariſe in Law, yet in Equity they were good by way of Tru 
Twas urged for C. among the Counſel, in private Diſcourſe 
themſelves, That A. ge by the Indenture, an Election to take either 
by Feoffment (which had he done, he could not otherwiſe have diſpoſe 
ot ir) or by Bargain and Sale (by which he might diſpoſe of it as he 
= ed) and having choſe to take by Inrollment, and diſpoſed the ſam 
by Act executed in his Life, it is plain he intended to rake it fo as ty 
diſpoſe of ir, and ſo no Reaſon in Equity to make other Operation of the 
Conveyance than the Law made. Counſel differ'd ; but the Part 
agreed, and no Argument was made. Ch. Caſes, 114. Mich. 20 Car.: 
Aſh v. Gallen. 


(O. 2) How they may be raiſed. Where ith 
Deed. 


ſhould nor COLDmgy and that Wrap ſaid, that when he was 
ariſe by Pa- Serjeant the Opinion of all the Juſtices was ſo. Contra 3) & 38Cl, 
= {ook B. R. between Corbin and Corbin. 
opham | 

ſaid they were clear of a contrary Opinion. And Popham faid, that) E. 6. it was adjudged that 
an Uſe may riſe by Parol, and that he could ſhew the Record of it. Fenner would ſay nothing % 
to this Point. Mo. 687. pl. 950. S. C. fays that in B. R. Popham Ch. J. held 1 that the 
Conſideration of the Blood raiſed an Uſe without Writing, and ſo the Party had Poſſeſſion by the 27H 
8. But Gawdy, Fenner, and Clench e contra. And in the Exchequer all the 1 reed, that an 
Uſe could not ariſe upon Natural Affection without Deed. ——2 And. 64. pl. 46. S. C. by Name ol 


Tallard v. Tallard ——Poph. 47. Collard v. Collard, S. C. in B. R. with the Reaſons of the Judges 


there; but that Judgment given there was reverſed in the Exchequer. 

Raym. 47. Arg. in the Caſe of Foſter v. Foſter, ſays, that the Judgment in Collard's Caſe was re- 
verſed upon the Miſtake that an Uſe might be raiſed by Parol. Sid. 82. pl. 9. in the S. C. of Foſter 
v. Foſter, ſays the Court was of Opinion, according to the Caſe of Callard, hn no Uſe will ariſe with- 
out Deed —G. Law of Uſes and Truſts, 270, 271. ſays, it ſeems at Common Law an Uſe might have 
been raiſed by Word upon a Conveyance that paſs'd the Poſſeſſion, by ſome ſolemn Act, as a Feofftment; 
but where there was no ſuch Act, there it ſeems a Deed declaratory of the Uſes was neceſſary ; for as 
Feoffment, which paſs'd the Eſtate, might be made at Common Law by Parol, ſo by the ſame Reaſon 
might the Uſes of the Eſtate be declared by Parol : But where a Deed was requiſite to the Paſling of the 
Eſtate itſelf, it ſeems it was requiſite for the Declaration of the Uſes, as upon a Grant of a Rent, or the 
like, So it ſeems a Man could not covenant to ſtand ſeiſed ro a Uſe without a Deed, there being no 
ſolemn Act; bur yet a Bargain and Sale by Parol has raiſed a Uſe without, and it has been held to do lo 
ſince the Statute. In Cities exempted out of the Statute it has been held, that if a Fine be levied of 3 
Rent no Uſe can be limited of it without Deed; but now by 29 Car. 2. c. 3. all Declarations of Truft, 
other than ſuch as ariſe by Implication of Law, are to be in Writing, and fign'd by the Party, whos 
by Law enabled to declare ſuch Truſt, or elſe it muſt be by his laſt Will in Writing. And 


48. ſays the Intent of the Parcy muſt be declared by Deed, and the Chancery muſt follow that Intent; 
for it would be miſchievous that any Words of Kindneſs, that expre's a future Deſign of parting with 
an Eſtate, ſhould be conſtrued as a preſent Settlement. 

See (I) pl. 4. S. C. 
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— Mich, 13 Car. B. R. in Fox and Ni, Cale, per Curiam 0 4) 
accordingly clearly, this being collaterally held, per Baſter Holborne v. 2 8 C. 
mn his 2 Tr. 15 Car, B. R. Agreed per Curitam m 

7 A Elds. 0 | | 
"Ja Man levies a Fine of a Rent, he cannot limit the Uſe to a Roll Rep. 
Sranger without Deed, Mich. 12 Ja. B. K. per Curiam, between 7 3.2! 


| C 
Parvis and Teaton. S. P. 4A 


| 5 ing ly. 
6 p. Gilb. Law of Uſes &c. 56, 57. For the Uſe and Poſſeſſion of that which has its Nature and Being 
by a ſolemn Agreement by Deed, cannot paſs without ſuch Agreement ; for otherwiſe there would be a 
greater Eyidence that the Uſe continued with the Party, than that it was diſpoſed of, 


There are ſeveral Ways in the Law for declaring of Uſes, whether 2 Salk. 677. 
upon Tranſmutation of Poſſeſſion or without it. If an Uſe be declared S. C. Thar 
to be on Tranſmutation of Poſſeſſion, as in a Fine or Feoffment, there needs — * 
no Agreement whatſoever ; it is ſufficient for the Party on the Tranſmu- to Uſe 
tation to declare, that the Uſe ſhall be to ſuch Party, and of ſuch an Eſtate; enures by 


. way of 
But if an Uſe ariſe without Tranſmutation of Poſſeſſion, the Uſe then does To — 


ſome precedent Obligation to oblige the Party to declare the Uſe, which 72 p 
mult be founded on ſome Conſideration; for an Uſe, having its Foundation Uſes may be 
renerally on Grounds of Equity, could not be relieved in Chancery without declar 5 4 
Tranſmutation of Poſſeſſion, or an Agreement founded on a Conſidera- "— Fins 
tion. And therefore if Bargain and Sale were made of a Man's Lands on or Frofment. 
the Payment of Money, the Uſe would have raiſed without Deed by Parol ; Show. Parl. 
ut if the Uſe was in Conſideration of Blood, then it could not ariſe by Ce, 145. 
Parol Agreement without a Deed, becauſe that Agreement was not an (mb. 429. 
N Fr. mga it wanted a Conſideration; and therefore to make 8. C. | 
it an obliging Agreement there was a Neceſſity of a Deed ; but where But where 
there was a Tranſmutation of Poſſeſſion there needed no Deed, but only the N 
the hate Appointment of the Party. 12 Mod. 161, 162. Hill. 9 W. 3. — FO. 
Per Holt Ch. J. in delivering the Opinion of the Court in the Caſe of gem 10 
Jones v. Morley. ftand ſeiſed, 


there mi 
be a valuable Conſideration, or a binding Agreement by Deed. 2 Salk. 677. Jones v. Morley. 


5. On a Fine ſur Conuſance de droit tantum, Uſes may be raiſed with- 
out a Deed; tor Affectio tua imponit nomen operi tuo; and therefore 
where-ever there is an Act that alters the Poſſeſſion, the Party's own 
Words may declare the Intent of the Act; and this being according to 
the Policy of the Common Law, has not been alter'd by any Statute. 
Gilb. Law of Uſes &c. 37. . | 


(0.3) How they may be raiſed. Upon what Con- 


4 Dejan e. 


to the Uſe of another, this is a good Uſe; for upon ſuch Releaſe ?! 28 5. 
(olved per the 3 Judges and the Court in Sammes's Caſe. E P. : il 
w of Uſes 
Kc 53. For fince the Seiſin and Uſe is in the Lord, he may transfer the Seiſin of the legal Eſtate by 
Paling the Uſe to another, or not, as he pleaſes. 8 if the Law is not the ſame of the Releaſes that 
enure by way of Enlargement, and tranſmitting of an Eſtate; but otherwiſe of Releaſes that enure by 
viy of tranſmitting a Kight and Extinguiſhment; for in theſe Caſes the Releaſor has not the Uſe and 


Polcffion of any Eitate; for that is in the A TY 231, ſays it is a good Uſe; for the Re- 


* the Lord releaſes to a Cop holder in Fee, tu habe to him in Fee 13 Rep. 55. 


leaſe 


—-— : :k c ͤ— ¶ E—ÿ2q7é — —— — — 


— — 


— — - — — — 


— 
* 


_— 
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leaſe enures by way of Enlargement of his Eſtate, and by this Releaſe the Coprhold Eftate is extins 
and gone, as it ſeems. 


5.P. Gilb. 2. Ik the Baron covenants with his Wife to ſtand ſeiſed to the Uk 
Law of Uſes the Wife, this is vold; becauſe he cannot covenant with his Wit, 


For Fasan Co. Litt. 112. 
r EP 2 ; | 
in all Matters of Property, by the Rules of Law, are as one Perſon ; and no Man can covenant vit 


himſelF 


3. An Uſe cannot be out of a Releaſe by Diſſiſee: for ſuch Releaſe g 
ſach Purpoſe ſhall not enure as an Entry and Feoffment, Le. 148, f 

1s 7-51-86; ..- in Caſe of Read v. Naſh, Arg. cites 10 E. 4. 5. 
If one, fince 4. M. for 400 J. paid by A. her Son and Heir apparent, by Indenture i. 
ow — roll d 4 E. 6. bargain'd, ſold Ec. to the ſaid A. all her Manors &c. to byy 
! &c. to the ſaid A. and his Heirs for ever, to the Uſe of the ſaid M. ain 


dented and p - 1 a 
inroll'd, or her Life, Without Impeachment of Waſte; and immediately after he 


before by Deceaſe to the Uſe of the ſaid A. and his Heirs of his Body lawfully beg. 
Deed, for ; and for Default of ſuch Iſſue to the Uſe of the Heirs of the ſaid l 


begeind for ever. It ſeem'd to all the Juſtices of C. B. and to Saunders Ch, | 
and fold his that the Limitation is void &c. For tho' the Statute of Inrolments ha 


Land to not been made, but only the Statute of Uſes of 2) H. 8. yet even tha 
— - > the Caſe above could not be, becauſe there cannot be a Uſe upon a UE 
Uſe of the &c. D. 155. a. b. pl. 20. Mich. 4 & 5 P. & M. TyrrelPs Caſe. 


Bargainor 

for Life &c. or in Fee, or to the Uſe of a Stranger, this Uſe is utterly void ; for the Bargain for Mg- 
ney implies in it a Uſe, and the Limitation of other Uſe is merely contrary ; for by this means the Uk 
in Fee, which is in the Bargainee in Fee 2 ſhall be taken away, if the Law were otherwiſe. 
the Juſtices in Banco. Mich. 4 & 5 Ph. & M. And. 37. pl. 96. Anon. ſeems to be S. Gn Beal 
61. pl. 108. Anon. ſeems to be 8. C. accordingly. S. C. cited And. 313. in Caſe of Dillon v. rin 
S. C. cited 2 And. $1. in Caſe of Lord Cromwell v. Andrews. And Ibid. 136. in Corbet's 
Caſe, and ſays that it is void, becauſe there is a Repugnancy in it, and the one cannot ſtand with the 
other. —If a Man bargains and ſells Land for Money, and limits an Uſe upon it, it is void; Per 
Browne J. Mo. 46. in pl. 138. Mich. 2 Anon. — A Man cannot bargain and ſell Land to anotbet 
Uſe than that of the Bargainee. Arg. Le. 148. in Caſe of Read v. Naſh. 


5. No Uſe is imply'd on a Fine any more than on a Feoffment ; ſo that 
a Limitation of Uſes by a Deed to the Heirs of the Baron, where the 
Render on the Fine was to the Heirs of the Feme, is a good Limits 
| tion. Mo. 45, 46. pl. 138. Mich. 5 Eliz. Anon, 
An Uſe can- 6. By Releaſe and Extinguiſhment, no Uſe can be limited by the Party, 


toy — nor reſerved by the Law. Arg. Mo. 384. in Perrot's Caſe. 


on a Surrender) which paſſes by way of Extinguiſument. Palm. 359. in the Caſe of Waker . 
Snow. 


But this i: . A Deviſe may be to an Uſe, Le. 254. Ellis Hartop's Caſe. 


not by Force | | 

of che Sinus of 25H. 8. of Uſes, but by the Statute of 32 H. 8. of Wills. Sid. 26. Hill. 12 Car. 2. C. B.in 
Caſe of Hore v. Dix. —Lutw. $23. Trin. 12 W. 3. in Caſe of Broughton v. Langley, ſays ir was agree! 
that a Deviſe may be to the Uſe of another S. P. Gilb Law of Uſes, 281. bur ſays, Quere if the 
Limitation of the Uſe be void, whether the Deviſee ſhall be ſeiſed to the Uſe of the Deviſor and hiv 


Heirs. 


8. A Fine by Tenant for Life to him in Reverſſon in Fee was declared 
to the Uſe of Conuſee and his Heirs, on Condition to pay to Conuſor 40]. 
= Ann. for his Life ; and for Default to the Uſe of the Conuſor for 

ife; this is no Surrender, becauſe a Fine .implies a Gift in Fee- 
ſimple, and the Parties are eſtopp'd to ſay the contrary ; bur if it wele 
a Surrender, yet it may well be to an Uſe; for it is a Conveyance charg' 
with this Limitation of an Uſe. Cro. E. 688. pl. 23. Trin. 41 Elis. 


C. B. Smith v. Warren. 
9. An 


— 
* 
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An Uſe cannot ariſe by Bargain and Sale by itſelf. Cro. E. J. 
25 Hill. 42 Eliz. B. R. in Cafe of Southcot v. Pr, 74+. Þ 
10. Upon a Releaſe which. creates an Eftate, an Uſe may be limited; A Releaſe 
but upon a Releaſe or Confirmation which enures by way of Mitter le Droit, or Confir- 
an Uſe cannot be limited. 13 Rep. 35. in Sammes's Caſe. — 
way of enlarging an Eſtate, may as well be to an Uſe as a Feoffment. Ley's Rep. 13. re ird Tri: , 
Jac. Sammes's Caſe, 


— 


11. If a Man makes a Feoffment in Fee to the Uſe of his Will, here ariſes 


an Uſe and Truſt for himſelt, becauſe he hath nor put it out of him. Arg. 


1 Mod. 17. pl. 46. Mich. 21 Car. 2. B. R. in Caſe of Smith v. Wheeler. 


(O. 4) By what mord Uſes may be raiſed. 


1. I 4. ſeiſed in Fee of Land, covenants with B. in Conſideration S. C Win. 
of a Marriage to be had between A. S. the Daughter of B. 35-36. 37. 
and J. D. the Son of A. chat the ſaid Land ſhall, from and imme- Jac, C. R. 
diately atter the Death of A. remain and be unto the ſatd J. D. and 20 ratur. 
A. S. and to the Heirs of the ſatd J. D. to the only uſe of the ſatd bur Tvia. 59. 
„D. and A. S. and to the Heirs of the ſald J. O. In this Caſe, 61. Judg- 
the Marttage takes Effect, yet no ule ſhall ariſe by this Cove 7 ern 
nant, becauſe he does not covenant to ſtand ſeiſed to the laid Uſe, but Plaintiff.— 
that it ſhall remain &c. Mich. 18 Ja. B. Rot. 2120, between; Nel. Abr. 
Bukler Platntiff, and Son: and Pearſe Defendants, in a Quatre *Jm- A" 
pedit adjudged. I dtd not hear this adjudged, bat the Recordexem- * , 
plified was ſhewn to me, and it was ſatd that this was ſo reſolv d by 77. 5. N. 
all the Court, and that the Judgment was given for this Cauſe, cices S. C. 


bur ſays it 
was not reſoly'd. S. C. cited Per Cur. 2 Lev. 58. in Caſe of Pybus v. Mitford. Vent. 374. 
80. C. cited Sid. 26, in Caſe of Pore v. Dix, that it would not raiſe an Uſe, becauſe Z 
Res & Modus babendi are to be conſidered ; and tho' there was Res, yet there was not Modus babendi ; 
and ſo was the Caſe of Pitfield v. Pierce, 16 Car. B. R. and Bridgman Ch. J. ſaid that theſe two Re- 
ſolutions were founded upon 21 H. 7. 18.-—_—Vent. 141. Trin. 23 Car. 2. B. R. in Caſe of Croſſing 
v. Scudamore, the Court ſaid that this Caſe was oe, upon the abſurd Contrivance of the Convey- 
ance. S. P. Gilb, Law of Uſes &c. 60. ſays the Uſes do not ariſe by this Covenant, becauſe here 
the deĩſin of the Father is not appropriated to the ſeveral Uſes, but only a Remainder limited after the 
Father's Death, which cannot be without a particular Eſtate, nor that without a particular Contract; 
and no Man can contract with himſelf. 

A. ſeiſed of Land in Poſſeſſion and in Uſe, covenanted on the Marriage of his Son with the Daugh- 
ter of J. S. that the Son, immediately after his Deceaſe, ſball have in Paſſeſſon or in Uſe all his Lands, ac- 
crding 20 the ſame Courſe of Inheritance as they then ſtood in; and that all Perſons now ſeis'd, or hereafter to 
be ſtis'd, ſball be ſeis'd to the ſame Uſe and Intent. It was held that the Fee- ſimple of the Uſe was not 
out of the Father, nor is it chang'd, and that, as it is, it is only a Covenant ; bur perhaps it might be 
otherwiſe had the Words been, That immediately after his Deceaſe the Land ſhowld enure and remain to the 
Sm. Quere inde. D. 55. a. pl. 3. Paſch 34 & 35 H. 8. Lord Burgh's Caſe —— But if the Word 
Deſcend had been join'd, it would be otherwiſe; for there is Election how he is to have it. D. 55. 
oy Cites it as ſo held by Manwood and Chute in the Exchequer, 21 Eliz. and alſo cites 2 H. 
7. 1 


& where the Father, in Conſideration of ma ing of his Son, covenants &c. that be Sc. bas not 
made, nor ſball make any Grant &c. of the ſaid Lands, but that all the ſaid Lands c. ſhall deſcend, remain. 
and come in Poſſeſſion and Uſe to the ſaid Son, and the Heirs Male of bis Body Ec. no Uſe is created or alter'd 
2 „1 And. 25. pl. 55. Trin. 4 Eliz. Anon. Bendl. 121. pl. 153. S. C. Anon 
3 E. 6. pl. 18. S. C. . 

8 vhews a Man covenanted in Conſideration of marrying his hter, that be «vill Suffer 20 Fi 
Any. to deſcend, come, and remain to his Daughter and her Baron, and the Heirs of their Bodies, (The 
Eftae of the Covenantor was 300 l. per Annum ) It was agreed * Juſtices, that this is only Cove- 
nant, and no Uſe ariſes for want of Certainty, and thoſe Words Deſcend, Come, and Remain, cannot 
create Uſe but to the Heir apparent; but if it were in the Disjunctive (Or) the Word Remainder would 
create an Uſe in the Remainder to a Stranger. Mo. 123. pl. 267. Paſch, 25 Eliz Anon. * 
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So where A. Tenant in Tail, in Conſideration of a Marriage of B. the Tenant (his eldeſt Son) ,. 
yanied that the Land, after his Death, ſhould deſcend, remain, or ſhall be to the Son and his Heirs, Re. 
ſolv'd that by this no Eſtate was alter'd in A. bur he remain'd Tenant in Tail as before. iſt. Becauſe i 
js only a Covenant and Executory, for which an Action of Covenant lies, if he performs it not; for it 
ie not that he will ſtand ſeiſed to the Uſe of himſelf for Life, and after to the Uſe of the Son, but on] 
that it ſhall deſcend, remain, or be to the Son after his Death, which _ be his permitting it to de. 
ſcend and be to the Son, without any Alteration of the Eftate, 2dly. If it were an expreſs Covenant 
that he would ſtand ſeiſed to the Uſe of himſelf for Life, and after to his Son, this had been void ty 
alter the Uſe to the Son; for he being Tenant in Tail, and reſerving to himſelf an Eſtate for his oy; 
Life, he thereby reſery'd all that he might lawfully diſpoſe, and then by the Covenant he can diſpoy 
of no more than he can lawfully do; and ſo the Limitation after his eath is meerly void, and the 
Estate remain'd in him as before; for both which Cauſes, bur princi * for the firſt, Judgment vn 
given for the Demandant. Cro. E. 279. 280. pl. 8. Paſch. 34 Eliz. B. R. Blithman v. Blithman. 
And. 291. pl. 299. S C. that notwithſtanding the Conſiderations were ſufficient to raiſe an Uſe, yet 4 
beirg Tenant in Tail, cannot, as this Caſe is, raiſe an Uſe to commence after his Death, eſpecially n 
his Son and Heir, who is inheritable to the Tail, and to whom it ſhall deſcend; and he ſhall en y the 
Land according to the Intention of the Covenant, tho” it raiſes no Uſe. — 8. C. cited 2 Res 12 
a. in Cholmley's Caſe, that the Limication of the Remainder is void. S. C. cited Mo. 345. ac. 
cordingly. ; 

If "pA that my Son ſpall have my Land, this was held good by Reaſon of the Word (Cee 
in 1 Rep. Chudleigh's Caſe, and was cited out of Deymour's Caſe in D. 96. But Hobart Ch. J. (n 
Win. 61. in Caſe of Buckley v. Simmonds) denied this; and now Bridgman Ch. J agreed yy 
Hobart's Opinion, that it wanted Conſide ration. But per Bridgman, If I will that m Son ſhall hate 
my Land in Conſideration of Marriage, tho* the Word (Covenant) is wanting, yet the Uſe is well riet 
Sid. 26. pl. 7. Hill. 12 Car. 2. B. R. in Caſe of Hore v. Dix. 


Mar. 50. Pl. 2, If A. ſeiſed in Fee of certain Land, has Iſſue B. his eldeſt, am 
78. 8. C. — C. his youngeſt Sons, and in Conſideration ot the Marriage ot B. Mt) 
ed Ded, E. keals and Delivers d Deed-poll, which was to this Effect, Bei 
in Conſi- known that J A. do give and grant by theſe Preſents unto my Sor. 
deration of the ſald Land tc. after my Deceaſe, to have and to hold the ſame iu. 
Marriage, ro the ſaid B. and the Heirs of his Body begotten; and tor Detaul: of 
dig give Cu ſuch Heirs, J do give the ſame Land atter B.'s Death unto C. in Tail; 
5 2d Son, Provided, and it is nevertheleſs agreed upon between the ſatd ]Partiss, 
and his Heirs that he the ſatd B. ſhall well and truly pay, ox cauſe to be paid und 
after his the ſaid A. during the Time of his natural Lite 8 I. at two Feaſts &, 


3 L and alſo diſcharge the Lord's Rent, with all other Duties whatſoever; 


very vas In Witneſs whereot, to chis my Deed ot Ciſt I have hereunto fer my 
made, & Roll Hand 2 Map, 16 Jac. This was in Effect all the Words of the 
Ch. J con- Deed, and this Eſtate was not executed by Livery or Inrolment; hit 
ceivd tw3t the Queſtion was ik it ſhould paſs by way of Covenant; but thi 
was rais'd to ſhall not paſs by way of Covenant to ſtand ſeiſed, - becauſe it does nut 
C. by this appear that A. intended to ouſt himſelf of the Land during his Lit 
Conveyance; för he grants this to B. after his Death betore the Habendum; (0 
Objection that he does not intend to make himſelf only Tenant for Life, and t 
that it hould Would be inconvenient to make a ſtrain d Conſtruction to Ja 
enure by Eſtates by general Words, withour the uſual Ceremonies of the Lay. 
way of go. Tr. 15 Car. B. R. adjudged per Curtam, upon a ſpectal Perdit 
—_— between P:r/feld and Pierce. Jntratur Pill. 11 Car. Rot. 439. Mich. 
ißthe Mean- 15 Car, this was mov'd again, ſcil. that this does not alter the 
ing of A. Eſtate of the Father, but that he ſhould de ſeiled in Fee thereof dur 
might 3p- ing his Lite, and his elveſt Son ſhould have it by May of Conti 
pear that be gent Uſe after his Death. But the Court ſaid that this was harder 

& the do maintain than the other; and therefore they gave Judgment as 

tate by before, becauſe the Intent is ro convey at Common Law. Bur if it a- 


way of ral- nears by a Deed, that it is the Intent of him who was ſeiſed of tic 
op Ed Land, that this ſhall paſs an Eſtate according to the Rules of Law, this 
ſo, otherwiſe thall ſo paſs, tho) there are not formal Words of Covenant &c. 

not; and per Curiam in the ſaid Caſe of Pitfield. 


that it does 1500 
not ſo appear here, but that by the Word (Give) he intended Tranſmutation of the Poſſeſſion; at 


Jud ment was given accordingly. And Jones J. ſaid, When a Man makes a doubtful Conveyance it 


ſhall be intended a Conveyance at Common Law, 
Colton v. Senhouſe. | 


8. C. cited Arg. 2 Show. 12. 14 in Cid 
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Where the [ntent a rs, that one ſhall have Eftate, but the Conveyance is defeftive, this ſhall be 
ſupplied by way of Uſe to anſwer the Intent. 2 Lev. 226. Arg. citcs 2 Roll 539. Tibb v. Popple- 


ite, and [2 Lev. 9.] Croſſing v. Scudamore, and [2 Lev. 75 Pybus v. Mitford. And 4 
— Trin. 30 Car. 2. B. R. Coltman v. Senhouſe. m * Judgment ac 


' 76 Sian din in Fee falkes « Common Recovery, und this ts 8.7. Git 
2 00 * upon Truſt and Confidence that the Recoverors hl pb 4} of Uſes 
cute back to him an Eſtate Tail, the Remainder in Fee to his Son; but Cc. Lee, 


4 
e was no Condition ęxpreſs d, nor any Covenant to compel them to — of 


execute it, and therefore the Law will l it, and will execute it would for- 
without any ſuch Act. M. FY | 38 Eltz. B. B. in Fulmorfor's Caſe, gar pave 
and ſaid by Sir Edward Coke. Attorney General, that it was ſo o . and 
agreed in the Cale of Sentort Puero. 16 El. conſequently 
d: i N | the Statut 
will now execute it in him. When there is Agreement for further Aſſurance, no Uſe will ariſe till 
Execution of ſuch future Conveyance, tho' a Recovery be had in order thereto. D. 162. pl. 48. Trin. 
48 5P.& M. Lady Wingfield v. Littleton. But where there is a preſent Execution, it riſes, as it 
was agreed in a manner, that if I covenant in Conſideration of Marriage, or for a Sum of Money to me 
id, that the Party ſhall have the Manor of D. by expreſs Words, this ſhall change an Uſe immediate- 
, becauſe there is no Eſtate to be made &c. And it was agreed that if Ceſty que Uſe «wills that bis 


Feoffees ſoall make Eftate in Fee, or in Tail to J. J. and dies, the Uſe changes before the Eſtate executed. 
D. 96. pl. 41. Hill. 1 M. Bainton's Caſe, 


4. A Man can * [not] commence an Uſe without Bargain, Livery of Dr. & Stud. 
Seilin, or Recompence ; for it can not be hy a naked Grant or Covenant with 205 * 
out Recompence, where the Grantor himſelf is ſeiſed of the Land in Poſ- N * 


ſeſſon. Br. Feoffments al Uſes, pl. 46. cites Dr. & Stud. lib. 2. fo. 100. a Feoffmenr 


** in Fee to 
the Uſe of the Feoffee and his Heirs without Recompence, yet the Feoffee is ſeiſed to his on 


Uſe, Br. Feoffments al Uſes, pl. 46. cites Dr. & Stud. lib. 2. fo. 100. Fut if a Man makes a Feeff- | 
ment to bis Uſe, ſo that the Uſe be in Eſe, he may grant to the Feoffee to be 40 to bis own Uſe without 
Reconipence, and well; for there a Uſe was in Eſſe before. Br. Feoffments al Uſes, pl. 46. cites Dr. & 
Stud. lib. 2. fo. 100. Contra wherea Man ſeiſed in Fee to bis own Uſe, grants to another that be c 
be ſeiſed to his Uſe without Bargain or Recompence, Note a Diverſity ; and the ſame it ſeꝛms of Conſidera- 
tion, Br. Feoffments al Uſes, pl. 46. cites Dr. & Stud. lib. 2. fo. 100. 


5. If a Man makes a Ferffinent in Fee to the Uſe of himſelf for Life, 
and that after his oye NM. ſhall take the Profits, this makes a Uſe in 
J. N. Contrary if he had ſaid that atter his Death his Feoffees ſhould take 
the Profits and deliver them to F. N. this makes no Uſe in J. N. for he 
has them only by the Hands ot the Feoffees. Br. Feottmears al Uſes, pl. 
52. cites 36 H. S8. | | 

6.-If a Man covenants upon Conſideration to be ſeiſed to the Uſe of 
hiuſelf for Life, and after to the Uſe of his Son ; but he ſays further, that 
bis Meaning is that his Wife ſball have it for her Life; Per Periam J. This 
ij not a void Clauſe, but good to the Wife. Ow. 85. Hill. 33 & 
34 Eliz. C. B. in Caſe of Carter v. Kungſted. 

7. A. makes a Deed, and by the Word Dedi conveys Land to B. wich- 
out any Words of Bargaim and Sale, and that for a Sum of Money; it 
the Deed be Debito Modo 7inro/Pd, the Uſe ihall paſs as well as if the 
Words of Bargain and Sale had been in the Deed, becauſe char a Sum ot 
Money was paid for the Land. 4 Le. 110, pl. 224. 19 Eliz. B. R. 
brey v. Edwards. | . 

8. A. in Conſideration of Love, and for ſettling the Land in his Name 
and Blood to his eldeſt Son, covenants to convey before Eaſter, in Truſt tor 
limſelf for Lite, Remainder to B. his eldeſt Son in Tail &c. A. alſo 
menants to ſtaud ſeiſed from and after Eaſter, of ſo much of the ſaid Lands 
a ſhould not be ſufficiently conveyed, to the ſaid ſeveral Uſes, Intents and Pur- 


les. No Aſſurances was made before Eaſter. It was reſolv'd that the 
les and Eſtate raiſed by this Covenant, being in Conſideration of Love 
to his Son &c. (no Eſtate at all being executed before Eaſter) the Cove- 
rant extended to all. Tho it was 12 that the Wor leg 
11 lat 


* 


by 
| 
| 
' 
{ 
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pl. 253. Trin. 
. B. 


— 


— — 


That of ſo much of the ſaid Lands &c.) the Intent was that he would 
ſtand ſeiſed when Part was executed and ſufficiently conveyed ; hy 
when no Part was executed, it was not his Intent that all ſhould be rag 
by Covenant, Sed non allocatur; tor the. Conſideration being ſufficient 
the Covenant well extends to all, there being. nothing conveyed by 
Eſtate executed. Cro. J. 180. pl. 10. Trin. 5 Jac. B. R. Croſs v. Fa. 
ſtenditch alias Shoreditch. „ | 7's 

9. Bridgman Ch. J. took a Difference between Covenants obligatory ang 
Covenants declaratory ; for Covenants declaratory ſerve to limit and di. 
rect Uſes, but Covenants obligatory (as tor Enjoy ment free. of Incum. 
brances) . ſhall never be conſtrued to raiſe a Uſe, inaſmuch as they hay 
another Effect. Sid. 27. pl. J. Hill, 12 Car. 2. in Caſe of Hore v. Dix. 


Sid. 102. pl. 10. Settlement 7o Baron for Life, Remainder to his Son in Tail, and if H 
8. li 14 die without Iſſue Male, Remainder to his Daughter for 500 Years, to rail 
2. B R. 1500 J. for Portions, Remainder over. The Son dies without Iſſue, 
Goodiar v. Siſter living. Whether Baron leaving. a Son, and that Son dying with. 
Clarke, ad- out Iſſue, the Baron ſhall be now faid to die without Iſſue Male within 
judg'd by the Intent of the Settlement, ſo as the Term ſhall ariſe to the 3, 


all the Court, ] 


preter Mai. Judgment for the Daughter, Lev. 35. Trin. 13 Car. 2, B. R. 


let J. v. Clark. 8 


Twiſden 11. In Articles of Agreement, the Mother bargains and ſells, demiſc 
ſaid that Co- 254 grants to her Son the Tenements in Queſtion for 20 J. to have &c. 1 
S him and his Heirs for ever, /e to have it during her Life, and alſo jb: . 
tion of 201, have his Barn during her Lite for her 3d Part Ke. No Uſe ariſes, bur the 
10 ſtand ſeiſed Deed reſts all in Agreement. 1 Lev. 55. Hill. 13 & 14 Car. 2. BR 


to the Uſe of Foſter v. Foſter. 
my Son, is 


not good without Inrolment ; but in Conſideration of 20 J. and Affection, is good without Inrolmen, 
becauſe both Conſiderations are expreſs. Ut ſupra 56.—Sid. 82. S. C.——Raym. 43. S. C Rey 
39. b. Bedel's Caſe, S. P. 


12. A. covenants, upon Marriage of his Son, to levy 4 Fine to his qu, 
and that the Son ſhall ſtand ſeiſed to ſuch Uſes. No Fine is levied; n 
Uſes can ariſe, But had it been added, that for Default of Fine, or other 
Execution of Conveyance, the Father ſhall ftand ſeiſed to the Uſes, it hal 
_ well. 3 Lev. 306. Trin. 3 W. & M. in C. B. Barrington. 

ane. TE: IR | 

13. It is not zcceſſary in declaring an Uſe, i there be a 7ranſmatatio 
of Poſſeſſion, to uſe the very Word Uſe. Any Expreſſion whereby the Md 
of the Party may be known, that ſuch a one ſhall have the Land, is foff- 
cient ; Per Holt Ch. J. in delivering the Opinion of the Court. 12 Mod. 
162. Hill. 9 W. 3. in Caſe of Jones v. Morley. | 


See (D) (F) (O. 5) To whoſe Uſe it ſhall be without any L. 


„ mitation. 
54. . 


. ak 
Godb. 180. 1. I* a Man ſuffers a common Recovery, ot levies a Fine of Lad 
Jad limits no Uſe, this ſhall be to the uſe * of him who ſullers 
1 B. the Recovery or levies the Fine. 


r 5 | 
Try = per tot. Cur..-——S. P. and S. C. cited Gilb. Law of Uſes &c. 61. 64. ſays, that the U? 


reſults to the Tenant in Tail, and he becomes ſeiſed in Fee by Virtue of the Recovery, b=cauſe the 
Recoveror is Tenant . in Fee-Simple, and when no Uſes are declared of that Recovery; and where fe 
Conſideration appears from the Recoveror, the Recovery can be to no other Purpoſe than to dock l 


A. 7. 


Entail. 
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Uſes. 


ug K Tenant for Life ſurrenders to Remainder-Man in Tail, tho' by this Surrender the Eſtate for Life io — 
extinguiſh'd ; yer if the Intent was only to enable bim to ſuffer a Recovery, to bar Remainders dependin 

but upon the Eſtate for Life, and the Eftate Tail of the Remainder-Man, the Recovery ſhall be to the 

sd Uſe of A. ood Life, if no other Uſes may be ſhewn, Held per Cur. Palm. 3 59. Paſch. 18 Jac. B. R. 
Waker v. $10w. _ | 

= * Tho' the Limitation of the Feoffment, by which J. S. was made Tenant to the Præcipe, was to 

by JS. and his Heirs ; for otherwiſe he could not be Tenant to the Præcipe to ſuffer it. Palm 359. 

au- Waker v. Snow. 3 

and 2. If two join in a Common Recorecy IHE one has nothing in the If 4. be 

di. Land, and no Uſe is limited upon it, ſhall be to the Uſe of him % #7 #** 


only who had the Intereſt in the Land, and no ule ſhall ariſe to . 


my 

the n 10 Jad. in the Exchequer among the Reports of / % B. 

. J. Becker's Cale, Per Curtam. | 8 2 

| | thereof to 

ai FS. without 99 the Uſe implied ſhall be to A. only and his Heirs; for an Uſe is only a 
ſruſt and Confidence, and a Thing in Equity and Conſcience ſhall be, by Operation of Law, his who 

y in Truth was Owner of the Land, without having Regard to Eftoppels or Concluſions ; And fo it 


ith. was adjudg'd in the principal Caſe, where Baron and Feme ſeiſed in Jure Uxoris, levied a Fine withour 
thin declaring any Uſe, the Law will reveſt the Uſe in the Feme only ; becauſe the Eſtate of the Land 
der paſſed from her only, and the Baron's joining with her was only for Conformity. 2 Rep. 58. b. Trin. 


Win 27 Eliz. in Beckwith's Caſe, alias, Colgate v. Blithe. 


P 3; It a Man ſells his Land or the Uſe of it for Money, and FA not ſay to Gilb. Law 
1 the. Vendee and his Heirs, yet the Vendee hall have it to him and his * — VI | 
5 Heirs. Br. Feoffments to Uſes, pl. 4. cites 27 H. 8. 8. and ſays that fol. For there 1 


z. in the ſame Year is agreeable thereto. wanted not 
| - | | the Word 
„ R (Heirs) to create an Inheritance in an Uſe; for it is Equity that a Perſon who gave a Conſideration for 
a Fee, ſhould have it; and that it is not ſetting up any other Rules of N oppoſite to the Rules 
M4 of Law in particular Caſes, where they ſhould happen to ſhelter Diſhoneſty Oppreſſion; But now . 
ment ſncethe Statute, no Inheritance can be raiſed without the Word, Heirs, becauſe now the Uſes are 
Rep. transferr'd into Poſſeſſion, and muſt be govern'd by the Rules of Poſſcſhons at Common Law, as to the 
Words that create new Eſtates. 


4. If a Feoffment be made to A. to enfeoff B. to the Uſe of C. 
and A. infects B. without limiting of any Uſe, yet it ſhall be to the 
Iv of C. Noy. 19. per Popham Ch. J. in Cafe of Yelverton v. 

elverton. - e | | 

5. If one ſeiſed of Land of the Part of his Mother makes Feoff ment in Fee 
without Conſideration, he ſhall be ſeiſed as he was before, | viz. ] of the 
_ of the Mother. 2 Rep. 58. a. Sic dictum fuit in Beckwith's 

e. | 

6. If rwo Fointenants are, the one for Life and the other in Fee, and they 
levy a Fine without declaring any Uſe, the Uſe ſhall be to them of the 
ſame Eſtate as they had before in the Land. 2 Rep. 58. a. Sic dictum 
tuir, in Beckwith's Caſe. | 

J. If A. Tenant for Life and B. in Reverſion or Remainder levy a Fine 
generally, the Uſe ſhall be to A. for Lite, the Reverſion or Remainder 
to B. in Fee; for each grants that which he lawtully may, and each ſhall 
have the Uſe which the Law veſts in them according to the Eſtate 
* they convey over. 2 Rep. 38. a. Sic dictum fuit in Beckwith's 


8 (O. 6) Uſes g 


Uſes. 


(O 6) Uſes Confideration, Averment. | Aud of what 
Things the Uſe ſhall ariſe. 


As whers 1. A Conſideration which ſtands with the Deed and not repugnant 
2 — . 1 | A to it, may be averr'd. Reſolved, 7 Rep. 40. Bedels 
tween him Ca 


and J. S. KS obs: 
in Claes of 70 J. paid by J. S. bargain'd and fold to J. S. for 30 Years, Remainder to A. for Life, 
Remainder to F. the eldeſt Son of A. for Life, Remainder to C. the Son of B. and one M. Daughter q 
the ſaid J. S. in Tail &c. Afterwards a Recovery «vas had io the ſame Uſes. C. and M. inter. married Ang 
it was found and averr'd, that the ſaid Indenture was made, and the Recovery had, as well in Conſideration if 
the Marriage beteween C. and M. to be had, for a Jointure, as for the ſaid Sum of 70 l. Adjudg'd that tho'; 
particular Conſideration was mention'd, yet another Conſide ration, which ſtands with the Deed, may be 
averr'd, and that this was not contrary. 8 Rep. 176. a. cited by the Reporter as in D. 346. Paſch. ;& 
4 Ph. & M. Villers v. Beaumont, Bendl. 39. pl. 72. S. C. fays it was adjudg'd that this Indenture 
and Recovery countervail'd in Law, as if an immediate Gift of the ſame Manor &c. had been mad: 
by the ſaid A. to the ſaid C. and M. in Special Tail. Bendl. in Kelw. 208. pl. 6. S. C. adjudgi 
S. C. cited as adjudg'd. 7 Rep. 40 in Bedel's Caſe. 

Where the Deed of the Anceſtor expreſsly mention'd the Feoffment to be for Money paid, and a 
Acquittance was made accordingly, the Heir ſhall not aver the Conſideration falſe, tho* in Truth n 
Money was paid. D. 169. pl. 21, Trin. 1 Eliz. Wilks's Caſe. 


2. Ik a Man bargains and ſells in Conſideration of the Loan of 100 
for a Year, and for other der Conſideration, ADmitting that the Loan 
of 100 l. is no good Conſideration to raiſe an Uſe, yet another Con 
ſideration may be averr'd for which the Bargain and Sale was 

made. Þ. 37 El. B. per Curtam between Nowell aud Pudſton. 
If pro qua- z. Tf a Man bargains and ſells ta J. S. to the Uſe of J. S. and 
2 5 bau- his Deirs, without Mention of any particular or general Conſideration, 
not in the AND without the general Words (for diverſe good Conſiderations) 
Indenture of Pet d Conſideration may be averr'd. Hill. 37 Eltz. Beamont, in 
Bargain and the Cale of Nowe! v. Haden, and there ſaid per Serjeant Harris, 
Sale, yet the that this was adjudged in Lambert's Caſe, | | 


Payment 

thiveel is averrable; Periam J. Le. 170. pl. 287. Mich. 30 and 31 Eliz. C B. in Caſe of Smith v 
Lane. If Land be bargain'd and ſold by Deed, indented and inroll'd, without expreſs Conſide- 
ration of Money, the Bargainee in pleading ſhall not be compell'd ro aver I * of Money, becauſe 
it is apparently imply 'd. Arg. Mo. 504. cites it as adjudg'd Trin. 8 Eliz B. R. Stanley v. Bracebricge, 
and Paſch. 27 Eliz. B. R. Palmer v. Prince, and allo cites the Caſe of Smith v. Lane. 


2 Roll. Rep. 4. Ik the Father by Deed in Conſideration of natural Affection to 
hob. F. _ his Son makes Feotiment in Fee ta the Son, without expreſſing of 
163d 91. $C, any other Conſideration, and without any general Words of (fit 
and S. P. ac- Diverſe other good Conſiderations) yet it may be averr'd that this 
cordingly. Convepance was alſo in Conſideration of Payment of Debts of the Fa- 

ther by the Grandfather, and of the Conveyance from the Grandfather 

of certain Land upon the Father, for this ſtands with the Deed, Ct. 

17 Ja, B. B. Reſolved per Curiam upon Evidence at the Bar be 

tween Atwell and Parris. To | my ? 
Mo. 342 pl. 5. If a Man covenants to ſtand ſeiſed of all his Land of which he 1s 
464. S 8 now ſeiſed, and of all other Land, which he ſhall after purchaſe, to tix 
— Uſe of A. his Son, and his Heirs, and atter he purchaſes other Land 
15. 8. Ce- to the Uſe of him and his Heirs, the ſaid Uſe cannot raiſe any Cove 
cordingly,— nant of this Land newly purchaſed to the ſaid A. becauſe this 18 to 
255 5% be raiſed only by the aid Covenant, at the .I of which he had 
accordingly. not this Land to charge or diſpoſe. M. 37 El. B. KR. Adjudged. 


8. C. cited Belverton's Cale. 
Gibb. 236, 8 F 
237. by Trevor Ch. J. in C. B. in Caſe of Arthur v. Bockenham, and ſaid it was grounded 02 ve"? 


FULL 


ood Reaſons, becauſe he cannot raiſe a Uſe of that which is not his own. For if a Man tha d 

ight to the Land can raiſe an Uſe of the — then two at the ſame Time might raiſe Uh : 2 — 
Doubt the Owner may raiſe what Uſes he pleaſes.—11 Mod, 1 53. ins, C. accordingly, 5 

Upon the Purchaſe of the Land to the Uſe of himſelf and his Heirs, the Fee is in the Father; for 
if a Man binds Lands, you muſt ſuppoſe him to have a Power to oblige them; for no Man can do that 
which he hath no Power to do; bur he that hath no Intereſt hath no Peer to oblige them; and there- 
fore ſuch a Covenant in Equity, before the Statute, could riot oblige him to a ſpecifick Performance : 
for that were in Equity to bind the Land, which is abſurd ; and ſince the Covenant is void in Equi x 
there can be no Execution by the Statute ; for the Rules of 7. are equally ſtrict in avoiding this Re- 
pugnancy; for in Law every Diſpoſal ſuppoſes a precedent Pro rty, and by Conſequence every Cove- 
tant to ftand ſeiſed preſuppoſes a precedent Seiſin. G. Law of Uſes and Truſts, 116, 117. 

No Uſe ſhall ariſe upon it; for 4 Covenant to ſtand ſeiſed, is a Covenant that affects an Alteration 
of the Land itſelf, which no Man has Power over bur the Owner ; and it is not now in the Nature of 
a Contract to do any Thing but that which reaches the Lands themſelves. Gilb, Law of Uſes 
&c. 274- 


auummmr—_— 


6. So it would be if he had purchaſed the Land generally to him and 
his Heirs afterwards without expreſſing of any aſe, for this ſhall be 
to his own Ule. M. 37 El. B. B. Adjudged Belverton's Caſe. 

7. Jf a Man for a Conſideration covenants to ſtand ſeiſed of rhe Upon every | 
Manor of D. which he ſhall purchaſe hereatter to the Uſe of another, F 1 
and his Heirs, and after he purchaſes it, yet the Uſe ſhall not ariſe, be: fre Peer. 
cauſe he had not this to charge at the Time of the Limitation of the Donor, from 


ule, whom the 
1 Land paſſes, 
is to limit the Uſes to the Feoffee or Purchaſor, and conſequently before the Purchaſe one cannot limit 
how the Uſe ſhall be, viz. that it ſhall be ro his 3 Son, where the Feoffor has limited it to the 
Uſe of him and his Heirs; for this would be to limit an Uſe out of a Uſe, which the Law will not 
ſuter. Cro. E. 402. in Caſe of Yelverton v. Yelverton. ; 


Noy. 19. S. C. accordingly. 


8. Ik a Man covenants to ſtand ſeiſed of the Manor of D. to the uſe Cro. E 401, 
of another, and after he —＋ — it, no Ule ſhall ariſe clearly ; be- 472, 1h: * 


cauſe he intended to paſs the Uſe preſently, and he had not the Land don anne 


at this Time. M. 37 El. B. R. Agreed. Felverton's Caſe. Uſe out of 


| Land which 
he has not, than he can charge or let or grant a Thing which he has not. S. C. cited per Trevor 


Ch, J. Gibb. 236. in Caſe of Arthur v. Bockenham, 


o. Tf 2 Jointenants in Fee are, and one covenants that after the Mo. 395 pl. 


Death of his Companion he will ſtand ſeiſed of the Moiety of his ſaid 1 


Companion to certain Uſes. Tho the Covenantor ſurvives, pet no does not ap- 
uſe ſhall ariſe, becauſe at the Time of the Covenant he could not beer 

grant or charge it. Avjudged, Barzon's Caſe, cited P. 3. Ja, $016. 187, 
B. R. 5. C 1 
S.P. does not appear. Poph. 96. pl 2. Eerbin v. Chard & al' S. C. but S. P. does not appear. 


Noy 157. Farbin v. Loby, S. C but S. P. does not appear. —S. C. and S. P. cited Mo. 7 76. pl. 1074. 
iu Cafe of Whitlock v. Hartwell. 


19, Tf J covenant to purchaſe certain Land beſore Michaelmas, and Cro. E 40 f. 


iter, betore Eater, to levy a Fine of ir to B. and that it ſhall be to the «Ty 7 - . 
Lie of A. and his Heirs. If this be done accordingly, the Nie ſhall l 


bell ariſe ; for there the uſe is not raiſed merely by the Jndenture, 

but the Indenture is only * an Evidence that his Intent is, That Fo]. 79.. 
Conveyance, which he ſhall make after his Purchaſe, ſhall be to e 

uch uſes; and Uſes which ſhall be raiſed by Fine or Feoffinent, may „. P. be 

be directed by ſuch Intent precedent, and yet ſuch Intent is counter- pogham C 

mandable. Mich. 3 Elis. per Curtam, 7e/vertor's Caſe. J. accord- 


ingly, that 

vith an Averment it ſhall be taken to be to the Uſe mentioned in the firſt Covenant ; but if another Uſe 
bad been expreſs'd in the Fine, that ſhould have controll'd the firſt Declaration of the Uſe. ———sþ. P. and 
the Uſe ariſes on the Fine, and not on the Deed; per Trevor Ch. J. in delivering the Opinion of the 


Court, Gibb. 237. in Caſe of Arthur v. Bockenbam. The Fine by Relation raiſes the Uſe ; per 


Trevor Ch. J. 11 Mod. 154. S. C.— G. Law of Uſes &c. 117. cites S. C. For a Man may declare the 
latent of a future Act, which he had no Power to * at the Time of the Declaration; for to declare the 
| K k 


Intent 


7 = | Utes. 


f a future A& doth not ſuppoſe an immediate Power of doing it ; but the Doing an AS en 
9 Lay allows to be good and effectual, preſuppoſes the Power of doing. / itſelf, 


11. 'Tho' an Eftate convey'd to the Wife for Life be not mention d to |, 

for a Fointure, yet it may be averr'd to be ſo. Jenk. 208. pl. 40. 
Where there 12, Where one Uſe is expreſs d, another Uſe cannot be averr d or implied. 
is an expreſs for it would be very miſchievous, and go in Deſtruction of that which 
Conſidera- is directly contain'd in the Deed. And it was agreed, that if one fir 


Fence al 1000 J. paid, infeoſſs others, to them and their Heirs, to the Uſe of tbe Fe. 


imply d Con- fees, the Feoffees ſball have Uſe for Life, and ſo Eſtate for Life in Poſſeſſn, 
ſiderations. and againſt this Deed it cannot be averr'd that LF was paid, or tha 
Arg. Cart. it was to other Uſe than is expreſs'd; for if it ſhould, rhe Conſequence 
in, Se "Be. would be that every Deed might be defeated, And. 313. in Caſey 
del's, and Dillon v. Frain. 

Rep. 24. . | F 
* e Caſe — i. And. 81. in Caſe of Lord Cromwell v. Andrew; and if it 15 in 1 
Record or a Deed, it cannot be denied, tho? it be really falſe; and cites D. 169. 21. Wilk's Caſe _—. 
And ſee 2 And. $2. 136. 199. & 201. | 

If there be a Conſideration of Money expreſs d in the Deed, no Averment or Evidence can be admin 
againſt it; for the Affirmative is proved Y the Deed, and it is impoſhble in Law or Equity the Neg, 
tive ſhould ever be proved. G. Law of Uſes &c. 51. 


But 4 13. A Fine with Render may be to the Uſe expreſs*d in Writing, not to 
el⸗ the Uſe imply'd or declar'd by Parol. Agreed by the Juſtices. Mo. 16 
pl. 249. Mich. 17 & 18 Eliz. in Andrews's Cale. 


ſe, 
ſays it ſeem'd 
to the E . , 
tices, that an Uſe may be averr'd without Deed, upon a Fine ſur Render.——A Fine ſur Grant and Rn 
der, unleſs in ſpecial Caſes, cannot be averr'd by Parol to be to other Uſe or Intent than is exprefi'd u 
the Fine, Feoffment, or other Conveyance; but there is Diverſity between a Uſe and a Confideration; 
for when a Fine, Feoffment, or other Gonveyance imports expreſs Conſicleration, a Man may aver by Parol other 
Conſideration which ſtands with the expreſs Conſideration; but the Parties cannot aver any other Uk 
than is contain'd in the ſame Conveyance, nor ſhall any Averment be againſt the Conſideration expreft 
But yet, in ſome Caſes, a Fine upon Grant and Render may be ruled and directed in Part by Avermen 
by Parol ; and this is when the original Bargain and Contract, between the Parties, is by Indenture o 
other Deed; As where the Indenture is That a Fine ſhall be levied of certain Lands, by the Name of 
certain Number of Acres, to diverſe Perſons; and that they ſhall grant and render the Land again in 
Fee-ſimple to certain Uſes, but there is a Variance either as to the Number of Acres in the Fine, orthe 
Fine is levied to only one of the Parties who grants and renders; ſo that a Variance is between the- 
venant and Fine, yet it may be averr'd to be to the Uſes in the Indenture. Reſolved. 2 Rep. 76. Kill, 
43 Eliz. C. B. Lord Cromwell's Cafe. —S. P. Gilb. Law of Uſes &c. 57. For in this Fine there is ab 
implied, becauſe there is a Conſideration, (vix.) pro Fnali Concordia &c. and where-ever a Uſe is either 
expreſs'd or implied, there can be no verbal Averment to the contrary ; for there is a greater Sign thx 
the Minds of the Parties are alter'd from the verbal Agreement, than that they continue the ſame when 
they leave no ſolemn Teſtimony that there was ſuch a one.—— If an Eſtate in Fee be granted, and ren- 
der d back to one in Tail, he ſhall have it to his own Uſe ; and ſo if the Conuſee keeps the Fee, he fhal 
have it to his own Uſe: But by Deed the Uſe of a Fine ſur Grant and Render may be directed, and i 
there be a Deed to lead the Uſes of ſuch a Fine, tho' there be ſome Variance between the Deed and the 
Fine, yet it ſhall be ſaid to be to the Uſes of the Deed, if there are no other Uſes, and that That ws 
the Intent. Ibid. 268. 


14. If I bargain and ſell, or covenant with J. S. for diverſe good Cit 
fiderations, that I and my Heirs will ſtand ſeiſed to the Uſe of him and 
his Heirs, no Uſe will ariſe hereby without a ſpecial Averment. B! 
F. S. be of my Blood, and in Truth the Covenant was made for Advancemet 
of his Blood, he may aver that the Covenant was made in Conſideration 
thereof; for the Perſon that ſhall rake the Uſe is certain, and ſuch Aver 
ment as ſtands with the Deed may be taken, tho? it be nor expreſſy con- 
priz d therein. 1 Rep. 176. a. in a Nota of the Reporter in Mildmay' 

Caſe. | 

15. Tho' an Uſe cannot be declared of a Rent to a Stranger without Dett, 
as was agreed by the Court, yet they held clearly that it may well i 
averr d that the Uſe was to the Stranger, without ſhewing the Deed, ® 
making mention of it. Roll Rep. 72, 73. pl. 15. Mich. 12 Jac. B. R. 
Parvis v. Yeaton. 
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Ules. 8 


(0. 7) What ſhall be a good Limitation of an Uſe. 
Upon a Fine, Feoffment, or Recovery. 


i. IF a Pan levies a Fine of certain Land, and covenants by Inden- 


ture, in Conſideration of Blood, and of Marriage of his Baſtard- 
Daughter, that the Conuſee ſhould ſtand ſeiſed to the Uſe of the Daugh- 
cer, tho this is not a good Conſideration to raiſe an uſe by way of 
Covenant, yet it is ſufficient upon a Fine; for the Will of the Par⸗ 
ty is ſufficient for this without Conſideration, Contra M. 43 & 44 
eats, B. B. per Curtam, between Frampton and Gerard. 

2 Tf A. in Conſideration of 1001. by B. makes Feoffment in Fee to 13 Rep 54; 
B. to the Uſe of B. and C. the Son of B. this ſhall raiſe the aſe to C. pl. 23. 8G. 
well enough, tha all the Conſideration was given by B. Tr. 5 g de 
Jac, in the Exchequer. Samme's Caſe. 8 | B, and C: 

| and their 

irs, is good; but it ſays nothing of the Conſideration of 100 l. paid by B. Ley. 11. S. C. & 8. P. 
Fe Cnhderation-Mobey being paid by B. Reſolved that B. ( Tho * the Facber of c 2 1 * | 
dead, living C.) did take by the Livery, and that the faid C. took nothing thereby; but that rhe faid C 
by the Limitation of the Uſe in the Habendum, did take together with the ſaid B. as Jointenants of the 
Uſe, which being executed by the Statute of 27 H. 8. of Uſes, did make them Jointenants, and intly 
ſeiſed of the Intereſt and Poſſeſſion; and that therefore the ſaid C. upon the Death of the ſaid Father. 
ſhould be ſaid to have the whole Land compriz'd in the ſaid Conveyance, Per jus accreſcendi, and not 
to take any Part thereof by Deſcent from his Father; which was decreed accordingly. 

An Uſe ſhall arife to all, on a Bargain and Sale, by Payment of one of the Bargainees. Clayt. 145. pL 
263. Harley v. Thompſon. 


3. I A, ſeiſed in Fee of 25 Boyleries at Wyche, covenants to levy Lane 55. 
a Fine of all his Boyleries, and that for 24 of them it ſhail be co the . 80 8 
Uſe of C. in Tail cc. and that for the other it ſhall be to the Uſe of 4 it was 
himſelf in Fee, _ 5 of Revocation ; ＋— A. — 4 Fine moved for 
of 24 Boyleries only. Quere whether ſtate paſſing a Doubt, 
Fine ſhall be directed by this Covenant or not. B. 8 Ja, in the Ex- br , 
cheguer⸗Chamber. Sr Tho. Overbary's Caſe. Qllætł. i: fa 


and it was 
afjourn'd _—— G. Law of Uſes &c. 277. S. P. and leaves it a Quære whether the Uſe of the 24 are 
not directed by the precedent Conveyance. 


4. Feoffment in Fee on Condition that if Feoffor do ſo, he ſhall re-enter 
and retain the Land to the Uſe of a Stranger. The Uſe is void, and Feot- 
for ſhall hold ir ro his own Ule ; 2 Mead. Le. 269. pl. 362. 20 Eliz. 
C. B. in Cafe of Ferrand v. Ramſey. 
5. A. and B. covenanted with F. S. that C. Son of B. ſhould marry M. L. e 115 p 
the Daughter of F. S. if ſhe would aſſent, the faid F. S. covenanted 1 * 1 
that M. ſhould marry C if he would aſſent; Pro quo quidem Maritagio fic 8 Gg 
kunc poſtea habendo, the ſaid A. covenanted to make, or cauſe to be made, Name of 
an Eftate to the ſaid C. and M. and to the Heirs of their 2 Bodies, for the Stephen's | 
* of the ſaid M. Afterwards a Fine was levied, in which C. and © — 
. were Plaintiffs, and A. and B. Deforceants. And in Ejectment it was “ en 
tound by Verdict, that the ſaid Fine fuit ad Uſus & Intentiones int Inden- pl. 14. Ste; 
tura prædict a ſpeciſicatꝰ by Force whereof the aid C. and M. were ſeiſed, ens v. 
and that C. died, and M. intermarried with L. Whereupon it was 7 1 
moved by Gaudy Serj. That inaſmuch as the Marriage took no Effect be- 8 P duc, 
tween C. and M. the Uſes cannot be in them, but the Fine ſhall be to the not appear. 
Uſe of the Conuſor; which was oppoſed by Walmſley Serj. who ſaid 
that it was not like a Covenant in Confperation of Marriage to fland ſeiſed 
> ſuch a Manor; for there it the Conſiderations fail, the Ules fail _ z 
OF 


220 Ules. 


. 93 * — 
5 


for the Conſideration only is the ſole and entire Cauſe that makes the 
Uſes to ariſe : But in this Caſe the Conſideration is not material, but the 
Fine is effectual without Conſideration of Money pa The Court being 
full, they all agreed to the Difference put by Wa mſley, and Judgment 
was given for the Plaintiff accordingly. Ow. 40, 41. Mich. 29 Elk, 
Stephens v. Layton. 


There is no 
Letter in 
Roll to this 


Diviſion, nor (P) What ſhall be a good Contingent Uſe. 


in any from 


Letter (O.) 


* S.C. and x, I a Man makes Feoffment in Fee, and after declares by Inden. 
> Us an 1 AL. it thall be to the Uſes following, ſcilicet, after Mar rig 
Jin had between him and Anne Woodlet, it ſhall be to the Uſe of hi 


ri 
there be no el 


Act in the and the ſaid Anne, and to his own Heirs ; thts ſhall raiſe an Eſtate for 
mean time Life in Anne, after Marriage between them; for before the Yar: 
to deſtroy  riage this was to the ule of himſelf in Fee, ſubject to the ſai 


hat fi 

UE, accord. Contingency, P. 37 & 38. B. K. Adjudged between Moodle an! 
ing to the Drury. 

Limitation ; 

of the Uſe; and adjudged accordingly. Cro. E. 439. pl. 54. D. 340. b. Marg. pl 50. cites $.C 
by the Name of Woodlife v. Bra.——S. C. cited Pollex. 95. in Caſe of Carpenter v. Smith, 


The Surren- 2, Tf a Man ſurrenders a Copyhold in Fee to the Uſe of J. S. and 


= his his Heirs, who is an Infant, and if J. 8. dies betore the Age of 21, 
chen an In. Or Marriage, then he ſurrenders it to the Uſe of J. D. in Fee; this 18d 


fant, in Ven- guod Remainder to J. D. upon the Contingent ; for a Fee may be 
tre fa mere. limited upon a Fee upon a Collateral Contingent. M. 13 Ja, B. B. 
8 z Dubitatur, between Simpſon and Southwood. 


was born, and died within 2 Months after. Adjudged that the Limitation is void, and that the Defen. 
dant, who claim'd from the Heir at Common Law, had good Title. Cro. J. 376. pl. 2. S. C.-—Godb 
264. pl. 364. Simpſon's Caſe, S. C. e for the Defendant. 2 Bulſt. 272. S. C. and adjudg' 
for the Defendant.— Roll Rep. 109. pl. 52. S. C. adjornatur, Ibid. 137. pl. 22. S. C. adjornatur. 
Ibid. 253. pl. 21. Mich. 13 Jac. 8. N 8. E ſays ſudgment was rom for the Plaintiff, —G. Treat. of 
Tenures, 244, 245, 246. cites S. C. and ſays this Surrender was held to be void to J. S. becauſe theCon- 
tingency did not happen in the Life of the Surrenderor; and a Man cannot ſurrender to take Effect i. 
ter his Death. Twas not reſolved abſolutely, that a Fee may be limited upon a Fee. See Roll Rep, 
109. 138, 253. to explain theſe Matters. This Caſe, as reported by Rolls, (as tis ſaid in Lex. Cuſt. 120) 
is an Authority that ſuch future Uſe is good. This is the ſame Caſe as is reported by Crook, but direct. 
ly contrary ; and as it ſeems, not grounded upon ſo good Reaſon as the Reſolution in Crook: For, 2 
before has been ſhewn, Surrenders are not conſtrued ſo favourably as Wills, (though Coke ſays they 
ſhould be taken according to the Intent of the Surrenderor) neither is there the ſame Reaſon ; for a Mat 
may as well order a Surrender in his Life-time, 9 the Rules of Law, as he may any Deed u 
paſs away a Freehold Eſtate; ſo that the Intention of the Party has not ſo ſtrong an Operation in a Sur- 
render as in a Will; and therefore that Reaſon will not ſupport a Fee upon a Fee in that Caſe, as it doth 
in a Will. And then 'tis not at all like a Uſe or Truſt, in which a Feg may be limited upon a Fee, be- 
cauſe there the legal Eſtate was not by any Limitation extended further than one entire Fee-ſimple, 
which would be to extend an Eſtate further than its original Creation warranted. But a Uſe, after a Ui 
in Fee, was but only to give an equitable Right to ſomebody to have the Profits, as long as the Eftte 
in Fee laſted ; which is highly reaſonable, that a Man that has a legal Eſtate ſhould diſpoſe of the Po- 
fits of that Eſtate as long as it ſhould Jaſt ; for ſo long had he a Right to the Profits himſelf, which 
Right he may transfer to others, and there is no Harm done to any body; but to extend the legal Eltare 
would be to keep the Lord of the Eſcheat eternally out; and it is only allow'd in a Will, becauſe of 
the want of Counſel to adviſe with, how to do it. But a Uſe in a Surrender is not like this Uſe; for he 
that hath a Uſe by a Surrender is to be admitted to the legal Eſtate, and is not ſeiſed to Uſe ; and ther:- 
fore if a Fee might be limited upon a Fee in ſuch Caſes, the legal Eſtate would be extended further ti! 
its original Creation warranted, and a great Eſtate be made our of a little one; ſo that ir ſ:ems that a Fe: 
upon a Fee in Copyholds is not good. 

And Ibid. 246. cites Cro. E. 361. Mich. 36 & 37 Eliz. C. B. Paulter v. C ornhill, where a Surren- 
der was to the Uſe of one in Fee, upon Condition that he pay 100 l. to a Stranger; and if he fail'd, ! 
ſhould be to the Uſe of the Stranger in Fee. It was moved whether this were a good Limirarion toad 
Fee upon Fee. The Court directed the Matter to be found Specially ; and it does not appear what * 
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came of it afcerwards. But Beamond I. conceived the Limitation to be good enough, and compared it 


Uſe upon a Feoffment: Bur Ld. Ch. B. Gilbert ſays, that for the Reaſon before. it ſeems. i 
I compared to the Cate of a Feoffment to Uſes, * ore, it ſeems, it cannot 


- — 


3. Jt a Man makes a Feoffinent to the Uſe of himſelf for Years, See Tit Re- 


and atter A. dies without Iſſue, living the Feoffor, the Remainder , 


r here is 


10 the right Heirs is vold, malmuch as it cannot reſt in Contingen- o Tenant 


cy, there not being any Franktenement to ſupport it. 2% Harl of to the Præ- 
Bedford's Caſe, udjubged in the Court of Wards, cited M. 3) & 38 cite: and 
El. B. + | en per- 


nant to the Præcipe, was an Inconvenience the Statute expreſily defign'd to redreſs; and 8 
o this Rule the Statute has ſubmitted all Uſes. G. Law of Uſes &c. 76. 

Husband and Wife, ſeiſed in Jure [/xoris, levied a Fine with Proclamations, and by Decd declared 
the Uſes, viz, That the Cognizees ſhould ſtand ſeiſed to the Ce of the Heirs of the Body of the Husband on 
ile Body of the Wiſe; and for want of ſuch Iſſue, to the right Heirs of the Husband. Both died. no 
Iiue then living. It was reſolved, that the Limitation is void for want of a particular Eſtate : and the 
reſent Diſpoſition of the Freehold is a Foundation to ſupport the contingent Uſes; for otherwiſe the 
whole Inheritance muſt be in Abeyance, which cannot be. Carth. 262 Hill. 4W.&M.in B. R. Davis 
r. peed ——4 Mod. 15 8 S. C. accordingly.—— Skin. 351. pl. zo. Paſch. 5 W. z. B. R S. C. accord. 
18. —12 Mod. 38. S. C. accordingly. Shox. Parl. Caſcs, 104. S. C. and Judgment affirm'd in 
parlament —5 Mod. 143. Davis v. Speed, is a D. P. | 


A. covenanted to make a Feoffinent within a Year to the Uſe of himſelf for : 

PA the Remainder tv H. his younger Son, and the * . jor oo — 27. 
holy, Remainder over; and if he did not make the Feoffment, he covenanted S. C and P. 
to fand ſciſed to thoſe Uſes, ſor the Continuance of the Land in his Name and *<cordingly. 
Hod; Proviſo if H. or any Heir Male make a Feoffment, or levy a Fine, his 

Eftate to ceaſe as if he were dead, and then the Feoffees to hand ſciſed to the 

Uſe of ſuch At wy to whom the Land ſhould remain, No Feoftment was 

made within the Year; A. died, H. the Son levied a Fine to the Deſen- 

dant. Reſolv'd that the Feoflees and their Heirs could not ffand ſeiſed 

to the Uſe of the Pei ſon next in Deſcent or Remainder, becauſe no Feoſl- 

ment was ever made, and the Perſons 28 to ſtand ſeiſed are no 

other than the Feoffees, their Heirs and Aſſigns. Mo. 592. pl. 199. 

Trin. 35 Eliz. C. B. Cholmley v. Humble. 

5. A Remainder may well enough ariſe by a Uſe to a Perſon not in Eſſe, 
but not where it is by way of Paſſeſſion. Mo. 430. pl. 602. Hill. 38 Eliz. 
agreed in the Caſe of Blodwell v. Edwards. 

6. A. covenants to ſtand ſeiſed to the Uſe of himſelf for Life, and after No 33 
tothe Uſe of his Daughters that ſbould be unmarried at his Death, until S. C but no- 
every of them ſucceſſively ſhall or may levy 500 1. Remainder to his el- thing is 
det Son &c. It was mov'd if ſuch a Contingent Uſe might be rais'd out ſpole _ 
of a Covenant, tho out of an Eſtate executed by Feoffmenr, it might well Pia“ 
terais'd. Anderſon doubted thereof, but the other . held that it | 
might well be rais'd, becauſe it ariſes out of the Poſſeſſion of the Cove- 
nantor, Adjornatur. Cro. E. 800. pl. 53. Mich. 42 & 43 Eliz. C. B. 

Blackburn, alias, Bradford v. Laſſels. 

7. Uſe to A. and his Heirs, provided that if he give a mortal Blow to any 
Perſon, that the Uſe ſhall ceaſe to him, and ſhall be to another. This 1s 
fraudulent to prevent an Eſcheat, and void; Per Walmſley J. Mo. 633. 
pl. 868. Paſch. 43 Eliz. C. B. in Caſe of Mildmay v. Mildmay. 


L11 (Q) Uſe. 


222 Uſes. 


— 


() Uſes. Revocation by Proviſo. I hat Uſes and 
Fol. 792. 2 : 
Eſtates may be Revok'd. 
— . | 
jis Provi- 1. SED in Eſfe; and Contin ency, may be revok d a Probm 
Fa bog being to revoke every Class and Article contained in the n 
coupled with dentüte. 10 Rep. 86. b. Loveis'g Cale, 


a Uſe, is al- 

lowed to be 8 | 

good, and not repugnant to the Statute of Uſes; but in Caſe of a Feoffment, or other Conveyance, 
whereby the Feoftee or Grantee &c. is in by the Common Law, ſuch a Proviſo were meerly repugnan 
and void. Co. Litt. 237. a. 


[Q.2] [Revoked] How. 


8 P. Co. 1] 2. Ales b oviſo may be revok' d in Part, and remain 
Litt. 237. a. ltd other rg Jr Rep. by Loveis's Tale. : goo 


he may re- . 
voke Part at one Time and Part at another; and theſe Revocations are favourably interpreted, becat 
many Men's Inheritances depend on the ſame. 


2. Where a Conveyance to Uſes enures by Way of Tranſmutation of Pic 
ſeſſion, the Uſes may be revok'd without Deed. 2 Salk. 67). Hill. 9. 
3. B. R. Jones v. Morley. 


See Tit Re. (R) Uſes. Conſideration. Contingent. at ſhall be fad 
mainder Oi) a Contingent Uſe, and not a ſettled Uſe. 


(S) What Conſideration in one Capacity ævill raiſe an U 
in another Capacity. 


88 If A. ſeiſed in Fee of the Manors of D. and S. levies a Fine to 
_ : 8 of both Manors in Fee, upon a Purchaſe made by B. of the Ms 
2 nothing nor of D. and the Manor of S. is intended for a Security for the Pur- 
is ſaid there chaſe of D. and the ue is limited of the Manor of D. ta B. and his 
as ro this  . Peirs, and of the Manor of S. to the ule of A. and his Heirs, al 
(6.2) p10. Eviction made of the Manor of D. by A. S. the Wife of A. and after 
S. G ſuch Eviction to the Uſe of B. his Heirs and Aſſigns, till they ſhall bt 
ſatisfied with the Profits of the Land for the Damages receibed by 
the Eviction, This is a contingent uſe of the Manor of S. ſo that 
nothing veſts in B. till ſome Eviction happens. Hill, 9 Car. B. R. 
adjudged per Curiam between the Ear/ of Kent and Steward. Inti 
tur Hill. 8 Car. Rot. 335. 
Jo. 345. pl. 2. Ik A. covenants, in Conſideration of a Marriage to be had between 
4. S. C. but him and B. a Feme, ro make Aſſurance of certain Land to the Uſe 0 
r , himſelf and the ſaid B. for Lite, and after makes Feoftmenr and le 
Confidera- VIS d Fine to the ſame Uſes, Tho the Marriage never takes _ 


Uſes. 22 3 

yet the Ule is well veſted in B. for tho this was in Conſideration of tion of the 

a Yarriage, pet this was not a contingent but a ſettled aſe, when eg b< bad 

the Feoffment and Fine were perfected, and not like to an Uſe aua becauſe 

raiſed by way of Covenant to ſtand ſeiſed. Tr. 10 Car. B. R. a d⸗ he Was of his 

judged per Curiam without Queſtion upon a Special Verdict between Name and 
ones and Boyleſon. Intratur Tr. 9 Car, B. N. Rot. 1510, Blood, and 
3. Jf9. of Land, in Conſideration of a Marriage to be had be- feine, Peg 


ſerving the 


teen him and B. covenants to ſtand ſeiſed to the Uſe ot himſelf and B. Land in the 


for Life; thts is a contingent Uſe ; fo that if the 4 does not Name of the 
take Effect, the Nie will not ariſe to B. Tr. 10 Car. B. R. Þeld — 1— 
per Curiam, in the ſaid Cale of Jones and Boyleſon. 8 


. . Marriage to 
be had between R. Hill Son of the ſaid W. Hill, and B. the Daughter of J S. covenanted to aſſure the 


Lands to the Uſe of A. for Life, Remainder to the Uſe of the ſaid R. Hill and B. and the Heirs of the 
ſaid R. Remainder to the ſaid W. Hill in Tail, with Remainder over. A Feoffment and Fine were 
made and levied to the ſaid Uſes, but B. married another Man, and R. married another Woman. A. 
died. Reſolved per Cur. and fo adjudg'd, that R. and B. were Jointenants (notwithſtanding the Mar- 
nage did not take Effect) 7 Moieties, and not by Entireties. And the & ſame Difference was taken, 
that if the faid Conveyance had been by way of Covenant, in Conhderation of Marriage, there, if the 
Marriage had not taken Effect, the Feme ſhould take nothing; but when Feoffment and Fine were 
made and levied to this Uſe, it is otherwiſe. 

* The ſame Difference was taken Ow. 40. Mich. 29 Eliz. in Caſe of Stephens v. Layton, and 
apreed to by the whole Court; which ſee at (O.7) pl. 5—Same Difference taken Arg. 2 Mod. 208. 209. 
in Caſe of Houchcot v. Stowel, between a Feoffment and a Covenant to ſtand ſeiſed; for by the 
Feoftment the Eſtate is executed preſently ; cites 1 Rep. 154. the Rector of Chedington's Caſe. So 
ifa Feoftment be to A. for Life, Remainder to B. in Fee, if A. refuſes B. ſhall enter preſently, becauſe 
the Feoffor parted with his whole Eſtate ; but if this had been in the Caſe of a Covenant to ſtand ſeiſed, 
and A. had refuſed, the Covenantor ſhould have enjoy'd it again till after the Death of A. by way of 


ſpringing Uſe. 
4, Ik d. ſeiſed of Land, in Contideration of a Marriage to be had be- 8. P. Gilb. 


tween B. his Son, and C. a Feme, who are Infra Annos Nubiles, cove- oo w of Uſes 
nants to ſtand ſeiſed to the Uſe of B. and C. and after the Marriage 2 
is had, and after chey are divorc'd, the Aſe limited to the Feme ſhall * bel. 793. 
ceaſe. Haniner's Cale, cited per Jones J. in the ſald Caſe o. 
Jones and Boyleſon. cites S. C. 

a ; ' accordingly ; 
ard ſays it ſeems there is the ſame Reaſon the Uſe to his Son ſhould ceaſe, ſince the Conſideration 


ceas'd; the Marriage being the only Thing the Uſe was founded upon. 


5. A. made a Feoffment in Conſideration . a Marriage to be had with M. Mo. 15. pl. 
tothe Uſe of A. for Life, Remainder to the Uſe of M. for, during, and 5%: S. Q ac- 
until ſome Son, which he thould beget of the Body of M. ſhould attain the dre 
Age of 21 Years, and after he ſhould accompliſh that Age, then to the Uſe of of Cocker v. 
M. during the Time that ſbe ſhould live ſole. They afterwards marry, and Sheldon. — 
A. dies without Iſſue by M. She enters and continues ſole. Adjudged with- And & pl. 
out Argument, that the Eſtate to her in Remainder is good, tho? ſhe . 
never had a Son. D. 300. pl. 39. Paſch. 13 Eliz. Anon, cordingly— 


Bendl. 203. 
pl. 240. S. C. adjudg'd accordingly. 


6. A. Tenant in Tail, conveyed the Land by Fine to the Uſe of him- 
ſelf for Life, Remainder to his firft Son, and the Heirs Male of his Body be- 
gotten &c. and ſo to the 6th Son, Remainder to the right Heir Male of the 
ſaid A. to be begotten after the ſaid 6th Son, dnd of his Heirs Male. Re- 
folv'd that this is only contingent Eſtate, and not Eſtate Tail in A. be- 
cauſe it was limited to particular Perſons, Palm. 359. Mich. 20 Jac. 
B. R. Waker v. Snow. ä 


(S. 2) Uſes. 
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(S. 2) Utes: Revocation. 


See (T) pl. 1. Man covenants by Jndenture, that a certain Fine ſhall be levied 
38 5.8 C— to the Uſe of the Conuſee and his Heirs, upon. a Condition, gf 
cb 119. Repayment of A Certain Sum at a Oay, and upon the whole Batter 
luck: v the Contract and Aﬀturance wil! be Vſurious, accounting the Profits 
"Worfiela, Of the Land which the Conulee ought to have in the mean Time by 
5. C. and the the Implication of Law, as well as the le and Principal, ou the 
Judgment Perfarmance of the Condition. The Conuſor, betore the Fine m. 
5; ae Frols'd, may limit by other Indenture the fame ules as be tore, adding 
frm'd. to it a Covenant that the Conuſor ſhall have the Profits in the mean 
Time till the Condition perform' d, and fo rectity che Uſury ; and 
this Indenture ſhall not be any Revocation of the firſt Jndenture, 
tho this has not any Reference to the firft Indenture, inaſmuch as 
this does not differ from the firſt in the uſes, but only for the Pro 
fits; for both Deeds ſhall be taken but as one Indenture. Mich. 15 Ja, 
B. B. adjudged in Mrit of Error, and the Judgment fo given in 
Bank affirm'd, between Webb and Worjfield. 


See tit, Re- (S. 3) Uſes contingent. Revocation. Deſtruction. 


mainder (8) 


Noy 122. I. IF a Pan covenants for a good Conſideration to ſtand ſeiſed to the 
Bolls v. Uſe ot his Son tor Lite, the Remainder to ſuch Feme as the Sn 
r afterwards ſhall take to Wife, for her Lie, with Rematnder over, and 

us atter the Covenantor makes Leaſe for Years of the Land, reſerving cer 


that the 


Leaſe for tain Rent; and alter the Son takes a Wife, and dies. This Leale for 
Years does Pears is a Revocation and Deſtruction of the contingent Uſe for ſo 
not binder much of the Time as the Leale ts to continue ; for the Eſtate of the 

5 ® Land is diſturb'd before the Contingent happen d. But this is not 


the contin- 


gent Uſe; Any Revocation tor more than the Leaſe ; for the Feme ſhall have the 
ut other- Reverſion and the Rent reſerv'd upon the Leaſe. Tr. 5 Ja. B. B. 


ww * agreed per Curiam between ous and Winſton. Dame Ruſſils 
. Caſe, in the Court of Yards, which was adjudged between / 


Covenantor 
by the ſame and Reignolds. | 


Deed had , 
rais'd a Power to himſelf to make Leaſes for Years. But in this Caſe the Leaſe (which was for 105 
Years) takes Effect as a future Intereſt out of the Fee, that was in the Covenantor after the Eſtate deter- 
min'd; and at the worſt the Feme ſhall have the Reverſion and Rent during her Life; and Williams 
vouch'd Ralph Egerton's Caſe, where it was adjudged accordingly. And in this Cafe Judgment vs 
2 for the Feme, in an Ejectment brought by her._—Cro. J. 168. 169. pl. 8 S. C. reiolv d that the 
aſe ſhall not bind the Eſtate of the Feme, becauſe there was a good Sate by the firſt Limitation, 
which, if it be not deſtroy'd, cannot be charg'd nor incumber'd after it is rais'd, becauſe it hath Rela 
tion to the firſt Covenant, and none hath Intereſt to charge it; and this Leaſe ſhall not deſtroy it, but 
may well be conſtrued to ariſe out of the Reverſion which Sir Henry Wynſton hath, and may lawfully 
charge; wherefore ir was adjudged for the Plaintitf. Note, Williams cited Sir Peter Lee's Caſe in the 
Court of Wards, to be reſolv'd in this Point. 

G. Law of Uſes &c. 138. cites 8. C. that this will not prevent the riſing of the contingent Reman- 
ders, nor bind it; for the Coyenantor has no Power to demiſe any thing but the Reverſion, and conſe- 
quently the Freehold remains unaltered to ſupport the contingent Remainder; but if rhe Covenantor 
in this Caſe had reſery'd for himſelt a Power of making Leaſes, this Leaſe would have been good, and 
a Revocation of rhe former Uſes. 

See pl. 4. infra. 


2. Ik a Yan deviſes certain Rents out of certain Land to his 
youngeſt Sons, and deviſes turther, lrem, I will char it my Heir de 
pay 
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pay the ſaid Annuities to my ſaid Children, that then he ſhall have the 
jaid Land, and it he do not, that then my Executors ſhall have the 
Land; and it my Executors fail of Payment of the ſatd Annuities, that 

my ſaid Children ſhall have the Land to them and the Survivor of 
chem, and dies, and after rhe Heir makes Feoffment of the Land, and 
afterwards the Annuities are not paid. The ſaid Feoffment has not 
deſttoy d the Contingent Remamders, but they ſhall ariſe to the 
yotinger Children well enough upon J2on-JPapment of the Annut- 
tics ; for there is @ Difference berween a Contingent Remainder which 
depends a upon Limitation, and Contingent Uſes, For the Feoflment 
in this Caſe, does not give away the Limitations which are to Per- 
ſons known certainly, between whom there is a Privity, as in this 
Caſe, 2 42 C113, B. N. per Curtain adjudg'd, between Parker and 
PI Jf A. makes Feoffment to the uſe of his Wife for Life, the Remain- YA 
der to the Uſe of Richard his Son for Life, the Remainder to him who Fol. 794 
{hall be eldeſt Iſſue Male ot Richard at the Time of his Death, in Tail, N 
vichdiverſe Remainders over. A dies. The wie makes Leaſe for Years -26. bo” 9 
to Richard, who makes Feottment to B. and after joins in a Fine to B. Name of 
with him who has the next Remainder after the future uſe, This Bolls v. 
hall not deſtroy the Contingent Uſe, but it ſhall be revived by che somieh 5.<- 
Entry ot the Feme 5 for her * ght of Eſtate 18 ſufficient to ſi Ort ir that after 
the Contingent Rematnder, Contra. M. 40 K 41 El. B. K. be- R. had en- 
tween + Smith and Belly, feolted the 


| Stranger the 
Wife dies, and he who had the next Remainder after the future Uſe; levies a Fine to Fcoſfee with 
Proclamation, B. dies, having a Son. Adjudg'd that the Feoftment of K. and, the Fine of C. has pre- 
rented the future Uſe to ariſe in the Son of R. who ſhould be at the Time of his Death. Gro. 
E. 630, pl. 25. Smith v. Belay S. C. And the whole Court was of Opinion that this future Uſe was 
deſtroy d; but becaule there was none of the other Side, they would adviſe.— Gilb. Law of Uſes 
Kc. 137. cites'S. C. that the Wife being alive at the Death of R the Iſſue ſhall take; for the Feoff- 
ment of R. drowns his own Eſtate for Life, and a Forfciture to the Wife and ker Entry preſerves the 
Contingent Uſe, which now immediately depends upon her Eftate, as if R.'s Eſtate were worn out by 
Ffuxion of Time; and if it be the Refidue of any of the ſame Eſtates that were created by the ſame 
Conveyance, it anſwers the Notion of a Remainder. | | . 

* Right of Entry. is ſufficient, but then ir muſt be preſent when the Cantingency happens. 2 Salk. 
97 pl 2. Hill. 9 W. 5 B. C Thompſon v. Leech. See pl. [12] infra. 

#8 C. cited Arg Pollexf. 578. in Caſe of Harriſon v. Belſay. 


4. Tf a Man covenants to ſtand ſeiſed of certain Land to the uſe of r E. 764. 
ſimſelf and his Heirs till Marriage, and after to the uſe of himſelf }* Acts, 
and his Wite, Which thall be for Lite, and to the Þeirs Males of his nold, 8 C. 
Body, the Remainder to his right Heirs, and atter, betore che Mar- Adjornarur. 
nage, he makes a Leaſe tor Years, to commence at the End of a Leaſe —**1d. 854. 


which was then in Eſſe, and then the Marriage was had. This is a 2777-5 c. 
Diſturbance and Revocation of the Contingent Ale, as to the Leaſe Po ban. 20 
tor Bears; for this is good; but che Retidue of the Eſtate will ariſe Clench, held 


well enough ; for the Covenantor is ſeiſed ts the lame Ale as he was tha: the | 
lere. Dubitatur. Tr. 42 El. B. R. between Reynolds and [7-0 


the Uſe did 
— ariſe) was 

and ſhould bind the future Uſe ; but that it ſhall not deſtroy the whole future Uſe, but ſhall 

nd for the Freehold, becauſe the Seiſin is not chang d. And Popham faid, he had conferr'd 
with diverſe of the other Juſtices at Serjeant's-Inn, who agreed in this Opinion. But Fenner 
c contra, becauſe the Leaſe did not diſturb the Freehold, when the Uſe is executed this ſhall re- 
te to the Limitation, and ſhall bind all mean Acts, and therefore ſhall not bind the Feme 
udo her Jointure ; wherefore it was adjourn'd, ————Gilb. Law of Uſes &c. 125, 126. ſays, that 
if before the Marriage he makes a Feoffment iv Fee, Gift in Tail, or Leaſe for Life upon good 
Conſideration, without Notice of the Uſes, the Eſtates limited after the mags ſhall never ariſe ; 
decauſe here is no Body ſeiſed to ſuch Uſes, and the ſame Law is of Feoffments to ſuch Contingent Uſes. 
Bur if in this Caſe he had made a Leaſe, for Years he would not have deſtroy d the future Uſe, but 
ly have bound it; becauſe there is a Seifin, out of which the Uſe riſes; and at Common Law, if the 
Feoffees had made Leaſe upon good Conſideration, as in this Caſe, it would have bound the Lands, and 
<mequently Ceſty que Ute muſt have the Profits of he Lands thus leaſed ; and in this Cafe _ the 
I m m Statute 


226 Ules. 
Statute, the Covenantor has the ſame Power of obliging the Fee; and therefore thoſe to whom the Cu. 
tingent Eſtates are limited, mult take it under the Charge. Quere. OE" 1 * e 

. A, makes Leaſe for Life to his Brother B. with Livery, with theſe Words, that if B. marry any Wii, 
and ſhe overlice him, then the Land ſhall remain to ſuch Wife for her Life; Proviſo if B. does 1 


declare by Writing ſeal'd, or his laſt Will, that he wills that ſhe ſhall have it, that then it ſhall no oy 
main to her. B. before Marriage infeofts C. ro whom A. levies Fine after the Feoftment, and K 
ve 


1 


and ſells the Land, and ſuffers Recovery as Vouchee. B. marries, and declares that ſhe ſhall 
the Remainder, After B. and his Wife levy Fine Come ceo, and with Warranty againſt them and ti 
Heirs of B. to C. After B. makes other Declaration that his Wife ſhall have the Remainder. The Re. 
mainde (if ever it was good) was deſtroy d by rhe Feoffment, becauſe the Fran ktenement was ſupplan,. 
ed before the Eſſence of the Remainder, and alſo the Poſſibility of the Wife was included in the Fine Cn, 
ceo &c. and the Warranty is alſo a Bar. Mo. 554 pl. 750. a Caſe in Chancery referr'd to Walmnf 
and Kingſmill J. 7 May 41 Eliz. Powle v. Veere. 


This ſhall F. If A. gives Land to the Uſe of B. for Life, the Remainder to hi 


= —— eldeſt Son in Tail (he not having any Son at the Time) the Reman. 
Ns Son born der to the right Heirs ot B. and after B. leaſes tor Years, and alter: 


iter: For Son is born, The Son ſhall avoid this Leaſe after the Death of, 


there is the Dubitatur, Þ. 7 Jac. B. 

Rent of the 

fame Eſtate as was limited ; For the Freehold itſelf receives no Variation by the making of a Leaſe fy 
Years, and if the Remainder to the Son ariſes, it cannot be bound by the Leaſe for Years ; For Term 
for Life had only Power to deviſe it during his own Life. Quære tamen. Gilb. Law of Uſes & 


139. 


Sty. 249. 6. If A. ſeiſed of a Copyhold in Fee ſuxtenders it to the uſe of ij 
* = J Will, and after deviſes it by his Will co B. tor Lite, the Remainde 
inclin'd that to his Heir ot his Body begotten, tor ever (adnittting that the her 
the Contin- takes this by Purchaſe) and after B is admitted Tenant, and then 
tent Re- ſurrenders it to the Lord of the Manor to the Uſe of the Lord of ti 
mainder is 0 Manor, to do his Will with it; and then B. dies. Quere, 


not deſtroy 


becauſe it the Contingent to the Heir of B. be deſtroy d by this — x" | 
does not Afinuch as the Heir was not capable of it during the Life of B. ic 
here depend cauſe he could not be Heir to B. during his Lite, and the Surrn 
Aon dn, Der of B. has deſtroy'd his Eſtate for Lite in his Life, at which time 


Particular 


Eſtate, but the Remainder could not veſt ? But it is to be conſider d, whether 
it ought to * Surrender to the Lord, in Cale of a Copyhold, ſod 
expect till the Eſtate for Lite as in Caſe of Franktenement, that he in Rc 


der ben, Hainder, if it be limited to a Perſon in Efle, might enter upon h 


and he con Lord in the Lite of Tenant for Life; for in + Pogger's Cale Co. t 
ceived that ig Agreed that if Copyholder for Lite makes F eoffment in Fee, hen 
the Word Bemaiuder cannot enter; but the Lord ſhall have it during the Lit 
Heir) end of the Tenant for Life. D. 1651. between Pawſey and Loudal, i 


Heirs) are 

Ff one here Mit of Error upon Judgment in Banco, this was a Doubt ama 

by the In- the Juſtices; but it was adjudged in Bank, that the Contingent ws 

2 not deſtroy d; and the Judgment now reverſed for another Cal, 

and += And not for this Matter. Intratur 39. 1650. Rot. 279. 

Frame of the Conveyance. Ask. J. held ir a good Eſtate of Fee · ſimple Conditional executed in B 1 
erman J. conceiv'd the contingent Remainder not deſtroy'd. Adjornatur. And afterwards Paſch. 1651 
bid. 253. Roll Ch. J. Nicholas, and Ask J. agreed that the Deviſe is a Deviſe to the Heirs of B an 

ſo a Fee ſimple, and that the Party comes not in as a Purchaſor. And for this Cauſe the Judgment was it 

vers d. Lex Cuſtum. 125. cites S. C. that Per Cur. the Word (Heir) being limited to the Body 
of B. is Nomen Collectivum, and all one with the Word (Heirs) and ſo B. had a Fee executed, and hv 

Heir ſhall have this by Deſcent, and not by Purchaſe. ——— Gilb. Treat. of Ten. 254. cites 8. C. and fas 

it ſeems that muſt be meant of a Fee: tail, becauſe the Heirs are reftrain'd to the Body of B. That il 

Caſe does not at all contradict Coke, [Co. Litt. 8. b.] who ſays, that if an Eſtate be given to a Man, 1. 

his Heir, he hath but an Eſtate for Life; for that is meant by Feoffment &c. For he himſelf fays, K 

the next Folio, that if a Man deviſe Land to a Man in perpetuum, it is a Fee. And here the Demi 

was to a Man and one Heir in perpetuum, which ſure will create a Fee, as well as where the Wor 

Heir is left out; but becauſe it is added Heir of his Body, it feems the Deſign was to give a laſting fee 

Tail: Neither ts it like Ircher's Caſe, where the Devife was to one for Life, and after co his Hei 

Male, and to the Heirs Male of the Body of ſuch Heir Male ; for there wanted the Words (for ever! 

to give a Fee- Tail to the firſt Tenant for Life; and beſides, there the Inheritance is by exprets Wos 

given to the Iſſue. 
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* Gilb. Law of Ules &c. 139. cites S. C. and ſays, the Surrender d t 1 F ee 
Remainder, becauſe in Copy holds a Surrender does not put the Eſtate — LA 4 in 


* K : . < 
— dar ar <= omg ; and therefore in ſuch Caſe there is a particular Eſtate to ſupport the Contin- 


* Rep. 107. Paſch. 10 Jac.—8 C. cited Arg. 1 Saund. 151, Paſch. 20 Car. 2. in Caſe of Wade v 
C. * 


9. Ik A. covenants with B. that if he doth not ſuch A& G. Law of 
ſeiſed Of Certain Land to the Uſe of B. and his Heirs, and 8822 Uſes &c. 
and the Act is nor pertorm'd. The Ule ſhall ariſe well enough to the 750 
heir of B. for the Heir of B. ſhall have it in Nature of a Delcent. « is Shel⸗ 


El. in the Court of Wards, adjudg'd, cited 1 Rep. . lep's Ca 
Contra M. 40 & 41 Ellz. B. R. between ]arſons and W 8 cis i 85 | 


— — $. C. cited Hob. 136. pl. 185. Paſch. 15 Jac. in Dimmock's Caſe —_—Cro | 

8. C, that the Heir was in Quaſi by Deſcent, yer he was not in Ward, becauſe the Uſe arch, SES bn 

the Anceſtor. S. C. cited by W hee) Vent. 373. Trin. 26 Car. 2. B. R. in Caſe of Pybus v 

Pitford 1 | _ is a 1 4 * * a Conveyance at Common Law and a Con- 

vevance to Uſes ; that at Common Law the Heir cannot t | 

ir is bn the n not take where the Anceſtor could not, but other- 
If a Man makes a Feoffment to the Uſe of one and his Heirs, and C: Uſe is tl 18 1 

by my * N al. 855 3 oer ſty que Uſe is then dead, this is good 
* Dubi:atur. Mo. 547. pl. 732. Mills v. Parſons, S. C. which ſee at (O) pl. 11.——S5, a 

» Mod. 209. in Caſe of Sourkcot v. Stowell. ; * S, C cited Arg 


8. It a Copyholder in Fee ſurrenders to the Uſe of J. S. an Infant in Adjudged 


Fee, and it he dies before the Age of 21, Or Matria ſurren- bar the Li- 
ders it co the Uſe of J. D. in Fee, and 208 + Su 2 les — rication is 
the Contingent happens. The Ule ſhall not ariſe to J. D. tho' the wach a con- 
* Contingent after happens; becanle this doth not happen during - 
the Lite of the Surrenderor. M. 13 Ja. B. R. adzudg'd between Fol. 795. 
Simplon and Southwood. oa r. 
render can- 


not be made to operate in Futuro. Cro J. 376. S. C. but differently reported 
and the Notes aq J. 3: 3 See (P) pl. 2.8. C. 


[9] 8. If A. covenants in Conſideration of natural Love and Affec- S C. cited 
tion, to ſtand ſeiſed ro rhe Uſe of himſelf tor Lite, the Remainder ro G. Law of 
his Son for Life, the Remainder to D. his reputed Son (he being his g 
Baſtard) for Lite, with divers Remainders over, and covenants to — only 
N Fine, and MEA 3 or dich wal be at the Requeſt of 8 1 the 
the Covenantees, for further Aſſurance, wht all be to the ſame Uſes, we Vics,) 
with a Proviſo that if he by his Writing &c. thall —_— - for — — 
change, diminiſh, enlarge, or otherwiſe limit, appoint or diſpoſe, to aurance,) 
ot with any other Perſon, or in any other Banner, and Form, any Quzre w he- 
uſe or Ales, Eſtate or Eftates, Intereſt or Limitation by the ſaid **", b. 
Judenture given, limited or convey'd to any Perſon of the Pre- d ot 
miſſes, that chen the ſaid A. and every other Perſon ſhould ſtand ſeiſe 

tothe ſaid Uſes and afterwards A. makes Feoffment in Fee to the ſaid 


Corenantees in Performance of the Covenants of the ſaid Indenture, to 
the ſame Uſes, Jntents and Purpoſes in the (aid Jndenture declar d, 
limited and nted, and no other, which Uſes are nor recited in 
the Deed of Feoffmenr, but generally referr'd to the Indenture, This 
Feoffment is not any Revocation of the uſes raiſed by the Jndenture, 
nor ſhall give any Eſtate in Remainder to O. the Baſtard Son, the 
feoffment being made only for further Aſſurance, according to the 
Covenant, This was Sir 74. Perrot 8 Cale, in the Exchequer, 3 El, 

adjudgD, and he loſt the Land accordingly. For 'twas relolv'd See (K) 
that the Covenant could not raiſe any uſe to his * Baſtary Son, N eee 
and then the Feoffment was only further Aſſurance, und no Revocarion =(K) 2 
ot the Uſes raiſed by the Covenant. e 


[109] 9. J. 


———— 


Uſes. 
[10] 9. If A. ſeiſed in Fee of the Manors of D. and S. levies a Fine tg 


Lo 0 B. of both Manots in Fee upon a Purchaſe made by B. ot the Manor of 
S D. and the Manor of S. is intended for a Oy for the Purchaſe of 
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— 1 


Cro. C. 358. 
pl. 12. S. C. 


10 


es, b 12> the Manor of D. and the Uſe of the Manor of D. is limited to B. 
LE and his Heirs, and of the Manor ot >. to the Ule of A. and his Heirs, 
until Eviction ot the Manor of D. by A. S. the Wite of A. and after 
ſich Eviction to the Uſe of B. his Heirs, and Aſſigns till they ſhall he 
ſatisfied with the Profits of the Land tor the Damages rece1ived h; 
the Eviction, and after B. makes Feoflment ot the Manor of D. . 
C. in Fee, and then C. makes a Leale tor 1000 Bears to E. of the 
Manor of D. and A. S. the Wite ot A. enters into the Manor of D. and 
ev icts it for her Life. No Uſe in this Caſe ſhall ariſe to C. Who is the 
Aſſignee of B. in the Manor ot S. becaule the Mord (Aſſignes) ig ng 
Word of Purchaſe but of Limitation, and this Contingent uſe is 
not aſſignable over. Hill. 9 Car. B. R. adzudg d per Curiam upon 
a Demurrer between the Ear! of Kent and Steward. But the Court 
would not deliver their Opinions relolvedly, whether by the Feof:. 
ment to C. of the Manor of O. and by the Leaſe of 100 Bears be. 
tore the Contingent happen'd, the Contingent ule ſhould be Deſtroy} 
or not? But Richardlon and Croke ſeem d that it was, and Jones 
and Berkley ſeem d ta incline e contra; becauſe the Feoffees do not 
make the Feoffinent, but Ceſty que Uſe. For Jones ſaid, that here 
the Conuſee ofthe Fine, when the Contingent happens, is in by the 
Common Law, and not by the Statute: But Berkley ſeem d that 
he was in by the Statute, becaule he ſhall have it only Quouſque, 
{cil. till he has Satisfaction for the Damages received. Jintratur, 
Dill. 8 Car. Rot. 335. But the Court ſaid, that there oughc to be 
Privity of Eſtate and Confidence in him that ought to be ſeiſed toan 
Uſe. 

8 [11] 10. If A. ſeiſed in Fee in Conſideration of natural Love and 
8 Aflection ta his Wife and Children, covenanrs with B. to ſtand ſeiſed 
Se 2 Sid. 6g. thereof to the Uſe ot himſelt tor Lite, and after to the Uſe of his Wile 
98. 129. 157. tor Lite, and after to the Uſe of C. his Daughter for Life, and after to 
— Caſe of the firſt Son of the Body of C. begotten, and fo aſter to the other Sons 
8 of C. in Tail, and alter to his on right Heirs. And after A. by la- 
Paſch. 1659. denture between him and F. reciting the ſain Conveyance and 
B. R. which Eſtates, he grants his ſaid Reverſion in Fee without any Conſideration 


was * to F. and his Heirs, to the Uſe ot F. and his Heirs. This Grant of 
apon Tide, the Reverſion in Fee to F. is not any Oeſtruction of the contingent 


and adjudg d Uſe limited to the firſt Son of C. but that [the Hſe to] che firſt Son 
for the De- of C. born after this Grant, and in the Lite of A. or C. ſhall ariſe well 
fendant ac- enough ; becauſe by the Grant to F. of the Reverſion, the firit Uſes 
—__ and Eſtates being recired in the Deed of Grant, and this being without 
Plea. any Contideration, the Grantce ſhall itand ſeiſed to the firſt Uſes, inal 
much as he has Conuſance of the firſt uſes; and tho' he limits it 
to the uſe of the Grantee and his Peirs, yet this does not alter the 
Truft any more now than at the Common Law. ID. 1652. betweel 
Migg and Villers, Upon a Special Ver dict, adjudg'd per Curtain, pr» 
ter Juſtice Jermin, who gave no DOptnton in it. Jutratur, Tr. 24 
Car. Rot. 487. This was upon a Conveyance made by Sir Ed 
ward Coke. | 

[12] 11. Jf A. ſeiſed of Land in Fee, covenants for natural Aﬀec- 
Per Cur. tion to ſtand ſeiſed to the Uſe ot himſelf for Lite, the Remainder to his 
Vent 18. Wife tor Life, the Remainder co B. his Daughter tor Lite, the R. 
* 74 1 s mainder ro che firſt Son to be begorren ot che Body of B. and after to 
Brooking. diverſe other Sons of B. in like Manner, the Remainder co his right 
S. C. cited Heirs; AND after A. grants his Reverſion in Fee to J. S. to the Uſe cl 
Arg. Card . S. and his Heirs, but without any Conſideration, reciring in the Deed 


202, in Caſe dhe ſaid Uſes, by which the Grantee has Conuiance of the ules, - 


S. C. cited 
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RE Ules. 229 
is ſubject to the ſatd contingent Eſtate, and this Grant is no of Richard- 
No ebance of them. And * atterwards A. makes Ag. Ore in ' of en v. Chil- 
the Land, and chen B. takes Baron, and has [flue a Son, and then A. * If one Ed 
dies, and his Feme enters, and after B. dies, and then the Feme dies ward Coke 
{ faſed. In this Cale the contingent uſe co the firſt Son of B. ig Þ=1 mate = 
not deſtroy'd, but he may enter for the Feoffmenc of A. was a For- 4 1 
keiture Of his Eſtate, and of the Eſtate of his wife in Remainder du⸗ nee 
ring the Coverture; lo that B. might have enter d for the Forfeiture de ever. 
during the Coverture, and ſo B. had a f Right of Entry which was on, in ſuch 
{ufficient ro ſupport the 7 Remainder to the firſt Son &c. Caſe the oon- 
out Queſtion, But the Cale had bern more dubious tt B. had not 555." 
had any Eſtate for Lite, but that the ** contingent Remainders had utterly de- 
depended on the Eſtate of the Wie immediately, where the Feoffment *roy'd, not- 
of the Baron had Deſtroyed them, inaſmuch as the Feoffment of #""#=4in 
Baron paſs'd his Eſtate and the Eſtate ol the Wife during the e 53%? © 
verture ; ſo that none can enter during the Coverture; and fo ber Glyn 
neither the Eſtate of the Baron, nor of the Wite in Elle during this Ch. J. 2 Sig. 
me, to ſupport the contingent Uſes, But this Doubt does not [52 z k. 
come in Queltion in this Cale, inaſmuch as B. had an Eftate tor . Cat 
Lift in Remainder, which was only deveſted by the Feoffinent, and of Heyne . 
turn d to a Right, and ſhe had a preſent Right of Entry for a For- vin 
ſtiture, And when A. the Baron died, and his wife entted, this ö e, 
reduced her Eſtate tor Life, and the Eſtate of B. for her Life, and k. Adjudg's 
ſo the contingent Uſe reduced alſo, and veſted by Force of the Sta- that the 
rite of Uſes in the firtt Son of B. Paſch. 1651. B. N. between Feottment 
lx; and Villers Per Curtam adjudged, preter Juſtice Jermin, who 9 >< rea 
rave no Opiniou, propter Zgritudinem, after diverſe Arguments code” 
at Bar. is was upon a Conveyance made by Sir Edward Remainder 
Coke, Jntratur Tr. 4 Car. Rot. 487. for the Rea- 


ſons here 


given. See Remainder (O) pl. 2. The Caſe of Biggot v. Smith. 


(13) 12. In the Debate of this Caſe between me and my Bro- \4—"? 
thers Nicholas and Agke ; twas agreed and reſolved, that ita , 
feoliment be made by A. and B. in Fee to the Uſe ot A. tor Lite, the 
Remainder to C. tor Lite, the Remainder ro the eldeſt Son of C. in 
Tal, with diverſe Contingent Uſes after in Remainder, the Remainder 
do the right Heirs ot A. in Fee, that in this Cale the Feoſſment of A. 
vill not deſtroy the Contingent Ules, becanle the Remainder to C. 
tho n be veveited, pet he ſhall have a Right of Entry for a Forfet- 
ture, and a Right to the Remainder, which is ſufficient to ſupport 
the Contingent Uſes ; for this is the Common Aſſurance upon 
Varriages, and the Common Practice. | 

(14) 13. And it was alſo agreed and reſolv'd by us, that in the 
aid Caſe, if C. who is in Remainder for Life, enters into the Land, 
ether in the Life of A. or after his Death, this ſhall reduce the Con- 
ungent Remainders, {0 that if a Son be born in his Lite, his Conttn- 
ſent Eſtate ſhall be ſettled and executed by the Statute of Uſes, 
17 any Reentry by the firſt Feoffees ; for this is an Incident 

| ery, 

(15) 14. It was alſo reſolved and agreed between us, that if after 
tie Feoffment of A. if C. had not enter*d, bur died before Entry, yet if 
the firſt Son of C. was born in his Life he cannot enter, tho his con- 
Lent Cſtate is not deſtroy d, becauſe this was not executed in the 
Lit of C. the Eſtate of C. being rurn'd to a Right, and ſo the Ton: 
gent difturb'd. But in this Caſe the firſt Feoffees may enter to re- 
"we this contingent uſe, and then by their Entry the contingent 
ule ſhall be ſettled and executed in the firſt Son, by the Statute of 
Urs; for there is a Scintilla Juris 1 the Feoffees to enter, * — 

In u dates 


— 
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Caſes of Neceſſity, to revive contingent uſes; for otherwiſe the ca 
tingent uſe would be deſtroy d. 3 | baſh! % 
[16] x5. It was alſo agreed and reſolved by us, that when a Fecg 
ment is made to certain Uſes, with diverſe Remainders over in Conti. 
gency, and no Eſtate leſt in the Feoffees, and after che. Feoffees ent 
into the Land, and diſſeiſe the Tenant in Poſſeſſion, and make F eoffment 


in Fee, that this does not deſtroy the contingent Ales, if the Tenart 
in Poſſeſſion, or any in Remainder, in whom an Eftate certain was 
ſettled before the Feoffment, re-encers ; for his Re-entry ſhall reduc 
all the contingent Remainders, and ſhall make them capable of Ex 
cution by the Statute of les; for the Feoffees are but Connuitstq 
convey the Eſtates, and have not any Power left in them to deſtroy 
any contingent Uſes. 

17] 16. It was allo agreed and reſolved by us, that when a Fee: 
ment is made to certain Uſes, with diverſe Remainders over in Contig. 
gency, and no Eſtate left in the Feoffees, pet if rhe Eftares in Eſſe at 
deveſted either by Diffeiſin, or by Feoffment, or otherwiſe, betore th, 
Contingents happen, and atter the Contingents happen during the De. 
veſtment, and atter the Eſtates in Eſſe determine betore any Re-enrry, i 
the Feoffees releaſe all their Right in the Land, or make Feoff 
of the Land, or bar their Enrry by any other Map, in this Caſe, th 
Contingent can never be revived to be executed by the Statute of 
Uſes, becauſe the Feoffees who Had Scintiflam Juris in them n 
Cale of Neceſſity to revive the contingent Ules, have barr'd ther 
Entry to revive the contingent Uſes, and no other can revive them; 
ſo that they cannot be executed by the Statute, 

18. If a Feoffment be made to the Uſe of Feoffor in Tail, and afterwards 
the Feoffees execute Eftate to him in Fee, the Uſe of the Eſtate is deter- 
min'd. Br. Feoffments to Uſes, pl. 47. cites 30 H. 8. wa 

| 19. Baron makes Feoffment before the taking of the Wife; he ſuull 
2 Le. 14. pl. never take; for the Poſſe/ion and State of the Land is alter d and chang, 
15 S. C.— and transſerr'd to the Poſſeſſion of another before the Title of the Fene 
I . accrues; but if no deveſting or Alteration had been, then rhe Uſe ſhould 
Feoffment to veſt in the Wife. 1 Rep. 136. in Chudleigh's Caſe, cites 14 Eliz, D. 


the Uſe of 340. Brent's Caſe; 


himſelf and | 2 50 * | 
his Wife; and if he ſhould ſurvive her, then to the Uſe of him and ſuch Wife as he ſhall marry, for 


Life, the Remainder ever in Fee; but before the taking ſuch Wife, the Remainder-man and Feyffees, wi 
Conſent of the Baron, made a Feoffment. See D. 339. b. 340. &c. pl. 48. &c. Hill. 17 Eliz. Brent 
Caſe.——S. P. By the greater Part of the Juſtices that argued in the Caſe of Dillon v. Freſne. Mo 

91. in Perrot's Caſe, Cites D. 340.- Poph 76. in the Cafe of Dillon v. Frain, Anderſon (aid 
that as to IBrent's Caſe, he had always taken the better Opinion to be, that the Wife cannot take in 
the Caſe for the mean Diſturbance, notwithſtanding the Judgment which is entred thereypon, , which 
was by Aſſent of the Parties, and . uh" only upon a Default made after an Adjournment upon the Dx. 
murrer ; and ſaid he had vicw'd the Roll thereof on Purpoſe. 


— 


20. Conditional Uſe on Payment of 100 1. to Feoffor, ſhall on Breach 
be reduc'd to the Feoffor without any Entry, and then the Uſes limit 
after are void; for an Uſe cannot be limited on an Uſe ; quod ſuit con- 
ceſſum per tot. Cur. Le. 6. pl. 10. Mich 25 & 26 Eliz. B. R. Stonel) 
vi. Bracebridge. —— | 
And. 233- 21. A. ſeiſed in Fee of the Manor of L. covenanted with J. S. for At 
pl.248. SC. dance ment of bis Heirs Males &c. to levy a Fine thereof to the Uſe of hiv 
accordingly. fel for Life, and afterwards to the eldeft Son of his Body, with diverſe Re 
mainders over. Betore he levied this Fine, he by Fraud and Covin © 
defeat the ſaid Covenant, made a Leaſe of the ſame Lands for 1000 Tears 
and then levied the Fine. It was reſolv*d, upon Conference with the 
other Juſtices, that natural Love and Affection is not ſuch good Con. 
deration as is intended by the Statute of 2 Eliz. of Fraudulent Con. 
veyances ; for Valuable Conſideration only is good within this Act. And 


tho* the Iſſue was a Purchaſor, yer he was not ſo in vulgar and c_ 
| nrend- 
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3 les. 3 
Intendment. 3 Rep. 83. b. cires Paſch. 32 Eliz. as referr'd out of Chan- 
cery to _ — in the Caſe of Nedham v. Beaumont. | 
22. A. ſeiſed of the Manor of D. had Iſſue 4 Sons, and made a Feoff< Poph. 20. 
ment in Fee to the Uſe of himſelf, and his Heirs of the Body of Mary then the 2 36 & 
Wife of 7. &c. and after his Death to the Uſe of his Will * 
Uſe of the Feoffees and their Heirs, during the oe of B. his eldeft Son, Re- ingly. 
mainder to his Iſſue in Tail Male, and ſo to C. D. : 
Remaindet 70 hrs own right Heirs. A. died without Iſſue by M. the Feof- 318. §. C. 
fees made a Feoff ment in Fee to B. without any Conſideration (he having e 
Notice of the firſt Uſes.) Afterwards B. had Iſſue a Son, and after that cites 8 &. 
mother Son, and made a Feoffment to F. S. &c. with Warranty. All the thecontin- 
Juſtices, except Periam Ch. B. and Walmſley, agreed that the Feoff. Bent Re- 
ment made by the Feoffees to B. (who had Eſtate tor Life by Limitation 3 — 
of the Uſe) had deveſted all the Eſtates, and all the future Uſes; and of 8. he not 
that this new Eſtate could nor be ſubject to the ancient Uſes which aroſe being born 
out of the ancient Eſtate deveſted by this Feoffment. 1 Rep. 120. 134. * the Time 
b. 135. a. Dillon v. Freine, alias, Chudleigh's Caſe. of the Feoff- 


ment, is de- 


: ſtroy'd 
want of a particular Eſtate to ſupport it ; and want of Conſideration, or having Notice of the Soft Uſe, 


rates nothing; for B. being Tenant for Life, was not in Privity of the Eftate in Fee, out of whi 
T Uſes were rais'd; for this Fee was left in A. inaſmuch as no Uſe of the Fee is limited after — 
Eftates aforeſaid determin'd ; and the ſaid Feoffee _ Tenant for Life, created a new Fee. 
$. C. cited 3 Mod. 308. Trin. 2 W. & M. in Caſe of Thompſon v. Leach, 


— 
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23. A. Tenant for Life levied a Fine to B. who was in Reverſßon, to the 
Uſe of B. and his Heirs, upon Condition that B. thould pay to A. yearly dur- 
ine bis Life 4 1. and if there be any Default of Payment thereof, jt ſhould 
ads te tothe Uſe of the Conuſor for Life, and one Tear over. B. made a Feott- 
der. ment to J. S. who made a Leaſe to the Plaintiff; the 4 1. was not paid 

dor demanded; A. entred. Reſolved the Feotiment hath not deſtroy'd 

hall the future Uſe, which is to ariſe for Non-pertormance ot the Condition; 
for it was a Charge or Burden upon the Land, which goes along with 
the Land in whoſe Hands ſoever it comes; Per all the Juſtices, præter 
Clanvill. And adjudged for the Plaintiff accordingly. Cro, E. 688. 
pl. 23. Trin. 41 Eliz. C. B. Smith v. Warren. | | | 

A. covenanted to ſtand ſeiſed tor natural Affection to the Uſe of Mo. ste. pl. 
bimſelf for Life, and after to V. the eldeſt Son of his Brother for Life, Re- 1193. Trin. 
mainder to the firſt Son of the ſaid V. and ſo to the 8th &c. Remainder 2366 the 
t the right Heirs of A. A. was attainted of Treaſon, and executed before ber ad. 
any Son born to V. It was reſolv'd by the two Ch. Juſtices and Ch. Ba- ingly ; but 
don, that the Sons born after are all utterly barr'd by the Attainder; ſays, Nota, 
and that the K ing thall have the Fee, diſcharg'd of all the Remainders tat for ſun- 


limiced ro the Sons not yet born. Noy 102. Tr. 9 Ja. Sir Tho. Pal- 2 

mer's Caſe. ſumptions of 
| R | "0m" Forgery of 

the Deed, the Deed was cenſur'd and damn'd, but there was not any Cenſure of any Perſon. —S. C. 


cited by Hale Ch. J. Vent. 380. Trin. 26 Car. 2. B. R. in Caſe of Pibus v. Mitford. 


3 


25. If a Feme Covert or an Infant be infeoff*4 to an Uſe precedent ſince 
the Statute, the Infant or Baron comes too late to diſcharge or root up the 
Feoffment ; bur if an x boy be infeoff d to the Uſe of himjelf and his Heirs, 
and [if] J. D. pay ſuch a Sum of Money, to the Uſe of J. G. and his 
Heirs, che Infant may diſagree, and overthrow the contingent Uſe. Ld. 
Bacon's Readings on the Statute of Uſes 348. 

26. Contrary Law, if an Infant be infeoff d to the Uſe of himſelf for Life, 
the Remainder to the Uſe of F. S. and his Heirs, he may diſagree to the 
Feoffment as to his own Eſtate, but not to deveſt the Remainder, bur ic 

| remain to the Benefit of him in Remainder. Ld Bacon's Readings 
on the Statute of Uſes 348. | 


(T) Fine. 
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Ne (T) Fine. Uſes. What ſhall be a god Limitation d 
CLIN an Uſe to bind a Feme Covert. 
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And. 164. 1. IF Baron and Feme levy a Fine. of the Land of the Feme, and 
2 209, 8. C. the Baron only declares the Uſe, this ſhall bind the Feme, if he 
5 8 Does not diſſaſſent, becauſe it ſhall be intended that ſhe agrees in the 


v. Blich, Limitation of the uſe as well as in ine, | 
rin, . Beckwub's Cale, D. +; El. 3 pgs ET, Reh 5; 


Eliz. accord- a | - 
ingly.— Mo. 196. pl. 347. S. C. accordingly 4 Le. 88. 1 188. Blithe v. Colegate, 8. C. u. 


cordingly— Goldsb. 12. pl. 13. S C. adjornatur. Ibid. 67. pl. 13. 8. C. adjudg'd accor. 
ingly.- S. P. Parl. Caſes 144 in Caſe of Morley v. Jones. S. P. Unleſs her Bites 
pears by ſome manifeſt Sign. G. Law of Uſes &c. 40. cites 8. C.———See Fines (S. a) pl 3. and! 
Notes there. 


If the Wife join with her Husband in a Fine, and ſhe then will not conſent to make a Deed to dla 
the Uſes, then the Husband may declare the Uſes without her Conſent ; Per Powel J. Holt's Rep. 735, 
in Caſe of Buſhel v. Burland, cites 2 Rep. 57. Beckwith's Caſe. 


Godb.179. 2. So this ſhall bind the Feme, tho the Feme be within Age; for 
n Intant may limit the ale as well as levy a Fine. Tr. 8 Jar, B. In 


that A. who CUrtam, between Bum and Taylor. 


intended to 

marry M. covenanted by Indenture with J. D. that he would marry the ſaid M. being then 17 Yew 
old; and that after the Marriage had berween them, they would levy a Fine of diverſe Lands, which 
ſhould be to the Uſe of J. D. and his Heirs ; and after the Marriage they levied a Fine accordingly y 
J. D. and his Heirs, w t any other Uſe implied or expreſs d other than in the ſaid Indenture. 


D 3. Jf Baron and Feme levy a Fine of the Land of the Feme, an 


.— & an Indenture is written in the Name of the Baron and Feme, by which 

© lays, "har the Land is limited to certain Uſes, and the Baron ſeals and 
dy her re- kt, and the Feme will not, but diſagrees to ir, this Limitation of the 
fuſing to Baron ſhall not bind the Feme, tho the Feme had not erpreſshe 
Ales. Mich. 


G. Law of 


ſeal tbe In. Diſagreement by any Deed, or by Limitation of other 

depture, ic 15 Jak. B. R. Agreed and ruted per totam Curtam in nori 

brougbt ro between ebb and Worfield 2 
her 2 that ; 

Purpoſe, ſhe carinot be preſum'd to concur after ſach Refuſal. 


See Tit. 4. Jf Baron and Feme ſel! the Land of the Feme to another for 
Fine uw. 5 tees dal Parol, and atter levy a Fine to the Vendee and his Heirs, 
ors there. this thall bind the Feme, without any notitung proving her Alten. 
—lr s pre- Reſolv'd = Rep. 57. Seckwirb's Tale, 
ſum'd to . | 
to the Uſe of the Conuſee and his Heirs, and conſequently . G. Law of Uſes &c. 248.—A. and tis 
Wife ſeiſed in Fee to them and the Heirs of A. in Conſideration of 20 l. covenanted that he and his Wik 
would ſuffer a NN that it ſhould be 10 tbe Uſe of theRecoverors till they bad made a g ed and 
ſufficient Leaſe for 40 Years, by Indenture ; and after that they ſhould ſtand ſeiſed to the Uſe of A and 
his Wife, and the Heirs of his Wife. The Recovery was ſutffer'd, and the Leaſe made. And adjudgd 
a Leaſe, and ſhall bind the Wife after A.'s Death; for the old Eſtate is gone, and the new Eta 
is by the Limitation of Uſe, and is under the Recovery and Leaſe. D. 290. pl. 61. Trin. 12 Eli 
Laſher v. 8 — lenk. 238. pl. 17. S. C. 8. C. cited 2 Rep. 57. b in eckwith's Caſe, fs 
it was held by all the Juftices that this Declaration ſhould bind the N e who ſurviv'd the Husband, 
tho the Husband alone made it.— It was held that no Uſe ariſes to the Baron and Feme, ard the Hein 
of the Feme, till the Determination of the Leaſe ; for the Leaſe ops the riſing of the future Uſe. D. 290 
pl. 61. Marg. cites Mich. 2 Jac. in the Argument of the Caſe of Vickery v. Yoland. 


See (S. 2) 5. M Baron and Feme levy a Fine to the Uſe of the Conuſee in 
pl. 1. S. C Fee, both ſealing the Indenture, which limits the Uſe tor a certain Sum 


given by the Conuſee to the Baron and Feme. But there is a Conditia 
ct 
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Re- entry on Payment ot a certain Sum, which amounts to the prin- 

pal Sum given and the uſe, according to 10 l. for the :ool, at a 

certain Day 3 Bears afterwards; fo that by the Law the Conuſee is 

to have the Pronts of the Land in the mean Time, and fo more than 

10 l. for the 100 l. and ſo the Conveyance uſurious. The Baron may 

after, before the Fine ingrols' d, rectity ir, and explain his Intention 

by another Indenture between him and the Conuſee, ęxpreſſing thetr 
agreement that the Baron and Feme ſhall have the 1drofits in the 

mean Time till the Condition broken; and thts ſhall bind the Feme, 

tho ſhe diſagrees to this Indenture ; for the Nie paſles by the firſt In⸗ 

denture, and this laſt Indenture only rectifies the Matter of uſury, 

ceplatning the Contract, which belongs more properly to the Baron, 

inaſmuch as he did this, and he received the Money. M. 15 Ta, 

B. R. between Webb and Worfield in a Writ of Error, this was a 

Queſtion ; but this did not come under Judgment, becauſe the 

yſury was not erpreſsly found. We I 

„ Hausband and Wite, /e//ed of Lands in the Right of the Wife, levied 2 Rep. 56. 

a Fine. The Husband alone, before and at the Time of the Fine, declar'd b 55. a. 
the Uſes one way; and the Ne, before the F ine, declar' d the Uſes another 22 d 
«7. It was reſolved, that both the Declarations of the Uſes were void, tho the 4 
wleſs ſo far as to bind the Intereſt of the Baron during the Coverture, riance was 
Mo. 196. pl. 347. Trin. 27 Eliz. Beckwith's Caſe. 2 in tlie 
hr Uſe; the Feme limiting it only to herſelf for Life, and the Baron limiting it to himſelf 1 
Wife for their Lives, and all the other Uſes in Remainder, limited in both the Indentures, are a 
dle to both their Conſents, yet all the Uſes are void. —— 8 C. cited Gilb. Law of Uſes, 40. ſays this 


binds the Husband during the Coverture, but not the Feme afterwards ; for the Husband cannot declare 
the Uſes without Concurrence of the Wife, becauſe he has no Eſtate, and ſhe cannot be preſumed to 


Alrrizge the is not Sui Juris; and without the Huband ſhe has no diſpoſing Power. And it there he 
roUſe declared upon this Fine, it is to the Uſe of the Wife; for where there is no 
fue declared, it is ſuppoſed to be defign'd as a farther Security to the preſent Poſſeſſor, and the Uſe is 
fill in the Wife, ſince in this Caſe ſhe has not departed with it. 

f Baron and Feme be ſeiſed in the Right of the Feme, and join in a Fine, the Baro Nunot declare the 
Ve for longer Time than the Coverture, and the Feme cannot declare alone; bur the Uſe goes accord - 
Ing to the Clavieation of Law unto the Feme and her Heirs. But they may both join in Heclaratien of 
tle Uſe in Fee, and if they ſever, then it is good for ſo much of the Inberitance as they concurr'd in; tor the 
Law voucheth all one as if they join'd. And if the Baron declares an Uic to J. S. and his Fleirs, and the 
Feme another to J. D. for Life, and then to J S. and bis Heirs, the Uſe is ee. to J. S. in Fee, Lord 
Bicon on the dratute of Uſes, 355 336. if it be by joint Purchaſe during the Coverture. 
id, See pl. 7. and the Notes. 


7. If Baron and Feme levy a Fine of the Lands of the Wife, and The Repor- 
une in Limitation of the Uſe of Part of the Land, and vary in the Limita- ter lays, nota 
un of the Re/idue, this is good for the Parc in which they agree, and Reader a 

a « | . 1 - Diverſity be- 
vid tor the Relidue. 2 Rep. 58. a. Trin. 27 Elz. in the qrh Reſolu- used 
tion in Beckwith's Caſe. Variance 


: 5 touching tlie 
Lnintion of the /e of Part of the EPate of the Land, and touch ing Limitation of the (f Part of the 


Lind itſelf. Ibid. G. Law of Uſes &c. 246, 247. ſays, as to the firſt Point, that the Reaſon is, be- 
fe as to that Part of the Land in which they both agree, all the Requiſites are found neceſſary to 
ake a Declaration, and the Defect of the other Part can have no Influence on that which is good; but 
«tothe Diverſity taken by the Reporter, if they agree in the Limirarion of Ules for Part of the Eſtate 
In the Land, and diſagree in the other Eſtates, there all is void; for clfe there will be another Mould- 
ng of the Eſtates than the Feme deſigns, and her Conſent is requiſire ro every Eſtate that ſhall be 
rated by the Limitation of Uſes, and it is to be order d by her Direction. Thus if the Husband de- 
lares the Uſes to himſelf and Wife for Life, the Remainder to the Heirs of the Wife, and the Wife 
teclares the Uſes to herſelf for Life, and then to her own right Heirs, both Declarations are void, and 
t ſhall not Rand good for the Remainder in Fee, and be void for the reſt; for the Eſtate moving from 
the Wife, whatever Uſes do take Effect muſt be by her Direction and Conſent, and in the ſame Manner 
n the pleaſes. Tho the Husband has Power over the Eſtate of the Wife, during Coverture, yet if ſhe 
clares the Uſe one way, and he another, his Declaration is abſolutely void, and it ſhall not ſtand 
bod during the Coverture. The Reaſon of the Difference ſeems, that in other Caſes the Husband 
blaring Power over the Wife's Eſtate, he may grant an Intereſt as from himſelf, during the Coverture, 
r ſolong as he has Power over her Eſtate; but when they levy a Fine in Fee, the Eſtate paſſes ſole] 
entirely, as oe Eſtate in Fee- ſimple, from the Os and the Uſes that arc declared thereupon 
0 0 mutt 


Loacur where the contrary appears by her Deed; and ſhe cannot declare the Uſes alone, becauſe during te X/< . 


N 4 . 27 
no other latent of a yn 
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muſt be all with the Conſent of the Wife for the whole Eſtate, becauſe the whole Eſtate and Ina 
pailes from the Wife. | 


. 2) What ſhall be ſaid g Direction of the Uſes of | 
Se Thr Hine or Recovery. 5 
3 (M. a) 


3 Bulft. 251. 1. IF a Pan ſuffers a Common Recovery in Octabis Michaelis, ; 
in the Calc 6. and an Indenture ig made, dated 14 November then next f 
* 8 lowing, in which it ts exprels'd, That all Recoveries hereaſter to h 
Arg. cites ſuſter d, between the Parties, ſhall be to the Uſe contain d in thy 
Whetſtone Indenture. The Vecovery ſtiffer'd before ſhall not be to the uk 
pre my yi this Indenture, tho all Michaelmas Term is but one Day in Las; 
8 ot +4 kor the Word (hercafter) excludes all Recoverics before ſuffer'd, wy 
v. Elyor be- Olit an Averment of the Intent of it. ich. 4 & 42 El. B. R. a 
ing the Par- CUrtam, between N helſtone and Wentworth, But adjudged Tr, 4 
tics in Court) El. accordingly. 


where the 

Covenant was to levy a Fine before ſuch a Day to certain Uſes, and the Fine bears Date before the h. 
denture. Reſolved, that this ought to be taken to be to the Uſe in the Indenture, if the ſame be aver 
to be iv, and fo given in Evidence; but that if the Jury find it generally, it ſhall not be intended u 
the ſame Uſes, vi where the Fine is firſt, and then the Indenture of Uſes, which Fine ſhall be let 
to the ſame Ules. 

G. Law of Uſes &c. 271, 272. cites S. C. ſays, it ſeems that if there be an Averment that it wi; th 
Intent of the Party, in that Indenture, to guide the Uſes of the precedent Recovery, ir will be goat, 
But Queere, ſince the Stature 29 Car, 2, whether that will do; for as the Stature of Wills requires thr 
a Will ſhould be in Writing, and if that be not ſathcient that is writ, no Averment will help out e 
Defect ; fo the Statute 29 Car. 2. requiring a Declaration of Ules to be in Writing, it ſeems, by te 
ſame Reaſon, no Parol Averment can help it. | 


But contra 2. If Covenants and Agreements are contain'd in Indentures, and 1 
if Uſes 6 Uſes, and it is covenanted by this Indenture, That A. ſhall recover azainf 
70% Indenture, B. his Land in D. to theUſe of the Recoveror and his Heirs, and to thei 
and tis co- of the Covenants and Agreements in the Indentures, there, if he recover, 
venanted the Recovery ſhall be ro the Uſe of the Recoveror and his Heirs, and 
that A. ſhall not to the Uſes of the Covenants and Agreements in the Indenture, ben 
the Uſe of no Uſes are in the Indenture. Br. Feotiments al Uſes, pl. 58. cites 3 


A. and his H. 8. 

Heirs, and 

to the Uſes in the Indenture, there the Recovery ſhall go accordingly, and ſhall be executed by the 
Statute 27 H. 8. Br. Feoffments al Uſes, pl. 58. cites 32 H. 8. 


3. B. ſeiſed of Land acknowledged a Fine, and the Conuſee grants 
and render d to A. and his Wife for Life, the Remainder to the right Hers 4 
and 2 7ears after B. the Conuſor did declare by Indenture the Uſe of the Fine 
to be to A. and his Wife for Life, the Remainder to the Wife in Fee, le 
being his Baſtard; and it this new Declaration ſhall croſs the Grant aud 
Render was the Queſtion; and it ſeems it ſhall not; but the Re-gratt 
in the Fine ſhall amount to a Declaration of the Uſe; and it thall be is 
tended done by the Procurement of the Conuſor of the Fine himſell 
Ergo. Clayt. 94, 95. pl. 160. Jennings v. Chauntery. 


See Tit. 4. A Deed ot Ules, precedent to a Recovery, was explain'd by 4 Dit 

Fines, (Qa) ſubſequent, and ſo the Land coming by the Wite was ſecured to her Hel!z 

pl. 1. failing _— by the Husband. D. 307. b. pl. 71. Paſch. 14 Eliz. Var 
ſor's Caſe. 


5. Indentu's 


Uſes. 


5. Indenture declares the Uſe of a Fine with Render of Rent to B. 
and his Heirs, but the Special Render to B. in Tail, with Remainder to 
che Lord Mountjoy, being agreeing with the ancient Eitate is to be 

teſerr d. Agreed by the Juſtices. Mo. 107. pl. 249. Mich. 1) & 18 
Hi in Andre ws's Caſe. : 

6. If Uſe is declared by Indenture, yet the Parties may alter the Uſe by 
other Indenture at any time till E/tate executed, and the laſt Indenture 
ſhall guide the Uſe. Mo. 107. pl. 249. Agreed by the Juſtices in An- 
drews's Caſe. 

7. Covenant was to levy a Fine with Proclamations, which ſhall be to fuch 
Uſes mention'd in a Deed &c. Ir was held, that a Fine without Procla- 


. mation will not do ir, viz. raiſe the Uſes. Clayt. 148. pl. 269. Anon. 

5 8. One after the Term ſells his Land, with Covenant to levy Fine 
ts c. and takes Fine and Recovery, and cauſes it to be enter d of the Term 
Y. lefore, yet the Deed ſhall guide the Uſe. And. 127, 128. pl. 173. in 
45 Cafe of Dowlman v. Vaviſor. 

ith g. Before the Statute of Frauds, even a Parol Declaration of the Uſes of 
f 2 Fine was good. 4 Mod. 269. per Cur. Paſch. 6 W. & M. in B. R. in 


Caſe of Jones v. Morley. 


r. 3) What Aſſurance ſhall be guided by the firſt 


Indenture. 


. IF a Man covenants by Indenture to levy a Fine to 4 Perſons by 

Name, to certain Uſes limited in the Indenture, and after 2 ot 
the Perſons, tu whom the Fine ought to be levied, die; and after the 
Fine is levied to the 2 Survivors, to the uſe atoreſatd ; this ſhall be 
—— by the ſatd Indenture. Mich. 16 Ja. B. R. Admitted 


riam; but they over⸗ ruled it betore upon Argument at Bar, 
between Havergil v. Hare. | 


Le in the Indenture. Afterwards A. infeoffs B. to the Uſe of B. and his 
Heirs, and afterwards levies a Fine to B. which was to the Uſe in the In- 
denture, Adjudged that notwithſtanding this abſolute Feoftment, and 
to an expreſs Uſe, yet it being upon zo New Agreement, tis guided by the 
Covenant, and it ſhall rule it as well as an expreſs Limitation ot the 
Uſe, fo that the Eſtate is conditional ſtill, Cro, E. 300. pl. 14. Paſch. 
34 Eliz, B. R. Clever v. Gyles. 


(.. 4) Declaration. 
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2. A. fold Land to B. by Deed indented, on Condition of Re-entry, on 8 C. cited 
Payment of 20 l. and that all Aſſurances ſhall then be to him and his 2 Rep. 73. 


Heirs; and covenants to make other Aſſurances, and that they ſhall be to the b. 75. 3. in 


. Trom- 


well's Caſe, 


—_— 
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(T. 4) Declaration. YY hat amonnts to a Declaratin 
of Uſes of a Feoffment. 


: wi "29g 2. 1D A/ard ſeiſed of a Manor makes his Will, by which he deviſes the 
5 Mich. Manor; after he makes Feoffment of the ſame Manor to the Uſe of 


12 Jac. in ſuch Perſons, and for ſuch Eſtates as he had declared by his laſt W ll, 
Chancery, bearing Date &c. Tho' this was now a * countermanded Will, it wi 


8 ſufficient to declare the Uſe of the Feoftment, and ſo no Eſcheat. My 
Select Caſs 789. pl. 1090. 2 Jac. in the Exchequer-Chamber, Huſſey's Caſe. 

in Chan. 99. 

by Holt Ch. 
J. in Caſe of 
Bath v. 9 955 | — 
Mountague. 


(T. 5) Declaration of Uſes. Good. In reſpect of the 
Perſons making it, and the Manner. 


I. HE King, upon his Letters Patents, may declare an Uſe, though 
| the Patent itſelf implies an Uſe; if none be declared. Lord 
Bacon on the Statute of Uſes, 355. 
2. It the Queen gives Land to F. S. and his Heirs, to the Uſe of all il: 
Churchwardens of the Church of Dale, the Patentee is ſeiſed to his own 
Uſe upon that Confidence or Intent; but if a common Per/on had giz 
Land in that manner, the Uſe had been void by the Star. 23 H. 8. andthe 
Uſe had return'd to the Feoffor and his Heirs. Ld Bacon on the Statute 
of Uſes 355. | 
3. A Corporation may take an Uſe without Deed, but can limit noUſ: 
without Deed. Ld Bacon on the Statute of Uſes 355. 
See Tit. 4. An Infant may limit an Uſe upon Feoffment, Fine, or Recovery, 
Fines(M.a) and he cannor countermand or avoid the Uſe, except he avoid the Con- 


pl 1. and the yeyance. Ld Bacon on the Statute of Uſes 355. 
Otes. 


See (7 (T. 6) Declaration of Uſes of Fine or Recovery. Being 
made by ſome of the Parties only. 


Palm. 405. 1. HE Father was Tenant for Life, Remainder to the Son in Tail. A 
_ Præcipe was brought againſt the Father, who vouch'd the Son, 
= S. C. and a Common Recovery had; and the Indenture recired that this Re- 
In covery was made between the Father and others; but inaſmuch as # 
Palm. the Proof was of the Conſent of the Son to ſuch Declaration, nor was he Part t. 
3 the Indenture, the Court directed the Jury to find the Uſes * accordingly, 
Gene s and the Eſtate which they had ar the Time of the Recovery. Lat. $2. 
Eftate.)— Paſch. 1 Car. Argol v. Cheney. 

Noy 77. S. C. 

according to Palm. 


2 80 


SSS SSS SSS SS 


04 


Utes. a © 


AS they * argu'd that if ewo ointenants ſuffer a Recovery, and one * Agreed 
declares the Uſes of the whole is ſhall bind only for a olety, un- Palm. 403. 
leſs the Conſent of the other de prov'd, Lat. 82. in Caſe of Argol v. Ny 77.8. C 


Cheney. accordingly. 


= 


(U) Uſes. Contingent, In what Caſes the Contingency 
ſhall be ſaid to be happen d to raiſe the Uſe. 


1. IF a Pan by Indenture grants a Rent Charge of 20 l. in Fee, Cro. J. 510. 
payable at two Feaſts by equal Portions, ſcil, 10 l. at Mt- 7225. © 
mas and 10 l. at Lady-Day, and covenants to levy a Fine to the that the 227 
Uſes tollowing, ſcil. that if the ſaid Rent be arrear at any of the Feaſts being Arrear 
or Days of Dapment, and no Diſtreſs upon the Land, or Replevin isa ſufficient 
ſued gc. then it ſhall be well lawtful for the Grantee to enter into 2 ol 
Land, and co rerain ir l Satisfaction of the aid Arrearages; and ge 
afterwards the Fine is levied accordingly, and after 10 J. Kent is ar- the Juſtices, 
rear, and no Diſtreſs upon the Land, or Replevin ſued. Tho all the — Popt. 
201, 1s not Arrear, yet the ule ſhall ariſe by this Indenture; for 1 Tr Sc 
being Arrear of 10 l. is a being Arrear of all the Rent, as a Difſeiſin . *s- 
ofpart is a Diſſeiſin of all; for this is bur one Rent tho? there are ſe- Court was 


veral Days of Payment. M. 16 Ja, B. R. adjudg'd per totam Curt: divided — 


am, and would not argue it ; between Havergill and Hare. 15. ck 

16 Jac, Reſolved by all the Juſtices, that when 10 l. only is Arrear, the Rent of 20 1. ſhall be ſaid 
Arrear, whereupon there ſhall be a Title of Entry. 3 Bulſt. 250. S. C. 2 Roll. Rep. 12 
Kill, 15 Jac. S. C. argued. 


Y Uſes. Relation. From hat Time the Uſe ſhall be — 
ſaid to ariſe. 


1 1 a Man grants a Rent Charge out of certain Lands by Inden c:o 7. 510. 
ture to another in Fee, and covenants to levy a Fine of the Land p. 22. 5. C. 

to the Ales following, ſcil. char if the ſaid Rent be Arrear, and no Di- cr divgly. 

tres upon the Land, or a Diſtreſs taken and a Replevin ſued, or 6 Ca. 

Reſcous made of the Oiſtreſs, or Pound Breach, chen and from cordingly.— 

thenceforth it ſhall be well lawtul to the Grantee or his Heirs to enter 3 Bulſt. 2 50. 

Into the Land and to retain it till Satisfaction of the Arrearages; and S C accord- 

after the Rent is Arrear, and after the Fine is levied, and then a Di- e. 

ſtreſs is taken and a Replevin ſued by the Tenant of the Land. It 

ems that the Grantee cannot enter and have this uſe by this Fine 

and Indenture, becauſe the Fine was levied after the Rent was Ar- 

— tho the Replevin was ſued after the Fine; for the being Arrear 

5 


Rent is as well Parcel of the Cauſe of the ariſing of the aſe, 

ſuing of the „and the Words (chen and from thence- 
forth) imply that it ſhall be from the Finelevied, and not for any Cauſe 
before, Dubitatur, 16 Car. B. R. Doderidge and Houghton, that 
lt hall not ariſe, and Montague and Croke, e contra, between Þa- 
bergill and Hare. 


Ppp 2. A, 
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2. A. covenants with B. in Conſideration of Marriage, to ſuffer 2 Re. 

covery before the Feaſt of St. Michael, and if A. before the ſaid Feaſt doth 
not, then he ſhall be ſeiſed ro Uſe oft B. Trinity-Term paſſes without any 
Recovery; no Uſe ſhall ariſe before the ſaid F eaſt ; Per Popham. Arg. 4 
Le. 170. And Per Clark J. Ibid. 174. pl. 276. in Sir Francis Englefiels? 
Caſe. as —. 22 
3. The Quality of all future Uſes is, that tho' they ſhall take their 
Conſtruction by future Act, yet their Inception and Per ection precedes the 
firſt Livery, and they are regarded as Uſes upon the firff Livery z As if A 
covenanted by Indenture, in Conſideration of 100 J. received for a Mar. 
riage to be had between A.*s Son and the Daughter of the Covenan 
that if the Marriage does not take Effect, he and his Heirs will be ſeiſed 
of Black-acre to x Uſe of Covenantee and his Heirs, till Re-payment of 
the 100 l. The Covenantee dies, his Heir within Age, and after the 
Marriage does not take Effect, it is there taken that the Heir ſhall be ig 
Ward, and ſhall rake this Land by Deſcent ; yer all which was in the 
Father was but Inception of future Uſe, which Inception, by the Breach 
of the Marriage, became Uſe in Perfection; but this was after the Death 
of the Father: Yet this had ſo ſtrong Relation to the Time of the Com- 
mencement, which was in the Lite of the Father, that it was held to be 
an Inheritance deſcended to the Heir. Arg. Mo. 517. in Lord Buck. 
hurſt's Caſe, cites 3 Mar. Br. Feoffments al Uſes 59. 


— 


(Y) Raid. How. 


1 HEN a Man will raiſe an Uſe by way of Covenant, there ar: 


be ꝗthly, a 


4 neceſſary Things which ought to concur. 1ſt, A ſufficient 
Con/ideration, as ot Blood, or Marriage, or other collateral Conſidera- 


apparent In- tions; as it I covenant with you, that when you infeoff me of certain 


Land, I will ſtand ſeiſed to the Uſe of you and your Heirs ; but if the 
_ Conſideration be for Money, the Deed thould be inroll'd, or otherwiſe 


Words. Arg. no Uſe will ariſe. 2dly. There muſt be a Deed to teſtify this Agree- 


ment, as was reſolv'd 38 Eliz. in Caſe of Collard v. Collard. zdly. He 
that covenants muſt be ſeiſed at the Time of the Covenant, as was re- 
ſolv'd 37 Eliz. in Velverton's Caſe. ꝗthly. The Uſes muſt agree with 
the Rules of the Common Law; as in Chudleigh's Caſe a Man covenanted 

to ſtand ſeiſed to the Uſe of A. for Years, the Remainder to the right 
Heirs of J. S. it is a void Remainder, tho* by way of Covenant and 
Uſe ; tor the Freehold may not be in Abeyance; Per Hutton J. Winch 
59. Hill. 20 Jac. C. B. in Caſe of Buckley v. Simmonds. 

2. Uſes may be rais'd two Ways. 1ſt. By Tranſinutation of Eftate; i 
by Feoftment, Fine, Recovery. 2dly. Without Tranſmurarion, as by 
Bargain and Sale, and by Covenant to ſtand ſeiſed to the Uſes. Now 
to raiſe Uſes by way of Covenant or Bargain and Sale, there mult bea 
Conſideration; bur in Caſe of Tranſmutation of Poſſeſſion, they ma 
ariſe without any Conſideration at all. Arg. Cart. 143. in Caſe of Garni 
v. Wentworth, . | 

3. In Covenant to ſtand ſeiſed the Efate continues in the Covenantor till 
the Execution of the Uſe in Ceſty que Uſe, who for that muſt participate g 
the Conſideration of natural Affection, which is the Conſideration to raile 
a Uſe by Covenant to ſtand ſeiſed. If Money be the Conſideration, there 
muſt be an Iurolment, and the Deed enures by Bargain and Sale. Gib. 
301. in Caſe of Goodtitle v. Pettoe. | 


(2) Arise 


©@ = wg. - * © 


8 7 PDP > ©," ©. _ ee mw. 


— 


(7) Ariſe. © Void and Good. In what Caſes, tho See Tit 


ſome Ules mw, eg , or take not Effect, yet others that (6. a. 5) 
are Good ſhall ariſe. 


N Here is a great Difference between an Uſe rais'd by Feoffment, and In the firſt 
an Uſe rais'd by Covenant to land ſeiſed ; tor in the firſt Caſe the Caſe it is all 
Feottor doth diſpoſſeſs himſelf utterly, and if it takes not Effect to one 2 of 1 B 
Purpoſe it ſhall rake Effect to another Purpoſe. But in. Caſe of a Cove- 228 
nant it is otherwiſe ; for the Uſe ariſes according to the Contract, and not gone, . 
otherwiſe. Arg. Le. 196. in Ld Paget's Caſe. | Vic i gone, 


| F PITT ; | | and th 

Truſt is gone, and nothing remains bur a bare Authority to raiſe Uſes out of the Poſſeſſion of the Feof. 
fs, and being new Uſes, there, tho" ſome are void the other ſhall ſtand; but in the 2d Caſe the Cove- 
nantor continues in Poſſeſſion, and the Uſes limited, if they be according to Law, ſhall raiſe and draw 
the Poſſeſſion out of him; but if not, the Poſſeſſion ſhall remain in him till a lawful Uſe ariſe, which 
before its Time ſhall not ariſe for any Defect in the preceding Uſe. Arg. 197. Ibid. —1 Rep. 1 54. a. b. 
in the Rector of Chedington's Caſe, cites 8 P. held by Manwood Ch: B in Ld Paget's Caſe _—— 
$ C. cited Arg. Litt. Rep. 262. in Beck's Caſe. | 


— 


2 


— 


(A. a) Ariſe in what Caſes. In Reſ pelt of the Intent. 


I. HE * Intention of the Parties is the principal Foundation of the S. P. 8 Rep; 
Creation of Uſes ; if by any Clauſe in the Deed it appears that the 9-7 * * 
Intention of the Parties was to pals it in Poſſeſſion by the Common Law, 5. C crea 
there no Uſe ſhall be rais'd; and therefore if any Letter of Attorney be in per Cur. Sid. 
the Deed, or a Covenant to make Livery, or the like, there nothing ſhall 26. pl. 7. 
paſs by way of Uſe, but according to the Intention of the Parties in Poſ- ul. 12 Car, 


kſſon by the Common Law. 2 Taft. 672, 8 ol 


Dix ; but 
fays this Intent muſt have three Dualifications, viz. Firſt, It muſt be manifeſt out of the Deed. 2dly, It 
muſt be agreeable to the Rules of Law. 3dly, It muſt be taken #pon the entire Deed; for Et Res E Modus 
Hebendi is to be conſider d; and to this Purpoſe cites the Caſe of Buckter v. Symonds; which ſee at 


(V.4) pl. 1. 


2. A Recovery was ſuffer'd by A. to the Intent that Recoveror ſhould 
make an Eftate to A. and his Feme for their Lives, Remainder Seniori Pue- 
o in Tail, Remainder over. It was agreed that after the Recovery ſut- 
lered the Recoverors ſhall be ſeiſed to their own Uſe; tor if they ſhall 
de ſeiſed ro the Uſe of B. then they cannot make the Eſtate. But per 
Southcor and Wray, if they do not make the Eftate in convenient Time, an 
ſe ſhall be raiſed in A. againſt whom the Recovery was had. And they 
agreed that this Word (Intent) is a good Word to create an Uſe, but not 
preſently, as the Caſe here is. D. 166. Marg. pl. 8. cites Paſch. 17 El. 
Humerſton's Caſe. | 

3. A Fine was levied by A. and the Words of the Indenture leading 4 Le. 22. 
tie Uſes were, That the Fine was levied to the Intent that Conuſee ſhould . - 
make an Eftate to him to whom A. the Father, who was the Conuſor, ſhould 5 C by. 
name; and a Proviſo was in the End of the Indenture, That the Conuſee Name of 
ſoould not be 7 to any other Uſe except unto that Uſe ſpecified. It was held Bettuan's 
by all- the Juſtices, that it ſhall be to the Uſe of the Conuſee in like er: = 
manner as to the Recoveror, in the Caſe above, and after the Nomina- ding. 
ton they ſhall be ſeiſed to the Uſe of ſuch Nominee ; but f A. dies 
Without Nomination, then the Law will ſettle the Uſe in his Heirs. | D. 166. 
Marg. pl. 9. cites 17 El. Betnam v. Bateſton. 


4. A. 


Fa, ” 


240 Uſes. 


And ſo it 4. A. ſeiſed in Fee made a voluntary Feoffment to F. S. and F. W. ant 
was adjudg d hir Heirs, to the Uſe of A. for Life, and then to the Uſe of B. and hit 
inC B. upon. Heirs for ever; and for Default of Iſſue of the Body of B. then to the Wed 

| 


9 
* 


Deed "won the right Heirs of the ſaid A. A. died, and B. enter d, and by his Wi 

a T deviſed thoſe Lands to the Leſſor of the Plaintiff, and then died without 
Verdict Iſſue, and the Defendant was right Heir to A. the Feoffor. The Queſ. 
* ſüdg- tion was, Whether by the Limitation of the Uſes in this Feoffment h; 
ment the took an Eſtate in Fee- ſimple, or elſe but an Eſtate-Tail only, (as if it 
now Defen- had been in a Will z) for it was agreed on all Sides, that ſuch a Limit. 
dat repe- tion in a Will would be only an Eftate-Tail, becauſe the Limitation of 
Pogegtos, a Remainder over, upon his dying without Ifſue of his Body, hey; 
and fo the that it was only intended the Heirs of his Body, and the Intention of 
Leſſor of the Teſtator governs his Will. But this being a Conveyance in the Lite. 


the Plaintiff time of the Feoffor would make a Difference, as it was objected. Sed 


OS , er Cur. It makes no Difference, becauſe it was a Conveyance by way of 
here. Garth. 22 which has been always conſtrued like Wills, with reſpect to the Intentin 


343. Leigh 8 the Parties, and it is not tied up to the ſtrict Forms of Conveyances at 
v. Brace. ommon Law. Judgment for the Defendant. Carth. 343. Hill. 6 M. 
3. B. R. Rot. 929. Leigh v. Brace. 


m_ 
— —_— 


(B. a) Uſes raiſed by an improper Conveyance, being cu 
ſtrued as a proper Conveyance, or as another Kind if 


Conveyance. 
Jute 2. m. 2 2. . . 


For if the 1. Seiſed of 3ol. per Ann. covenants that he will ſuffer 201. jy 
| Words of a * Ann. to deſcend and come to his Daughter and Heir, after his 


2 * Death. Per all the Juſtices, This does not raiſe an Uſe to the Daughter, 
——— but the ſhall only have Covenant, if it be not perform'd. D. 55. Mar, 
of Law, as pl. 3. cites P. 24 Eliz, 

by Deſcent | | * | 

1 che Cale above, there no Uſe ſhall ariſe ; but otherwiſe if it cannot be perform'd by Act in Law; and 
therefore if, in the Caſe above, the Covenant had been That the 20 l. per Ann. ſhould deſcend to3 
Stranger, or to the 7%, and a Stranger, there the Uſe would ariſe; per Anderſon Ch. J. D. 5. 
Marg. pl. 3. cites P. 24 Eliz. 


8. P. agreed 2. A. covenants, in Conſideration of Natural Affection, to ſtand ſeiſed 
by all. to the Uſe of himſelf for Lite, and that after his Deceaſe it ſhall deſcent 
_ wy or remain to his Cou/;n B. in Fee, Reſolyed, per omnes J. Angliæ, that 
Eliz. 15 Sir no Uſe is raiſed by reaſon of the ſaid diſ-junFive (Remain or Deſcend;) 


Francis but that it is Covenant only. Jenk. 267. pl. 75. 
Englefield's | | 
Cale But if the Word Deſcend had been join'd it would be otherwiſe ; for there is Election how be 


is to have ir. D. Marg. pl. 3. cites 21 Eliz. when it was ſo held per Manwood and Chute in Scac. 


and cites 2 H. 7. 16,-—Br. Feoftments to Uſes, pl. 16. cites 21 H. 7. 18. 


3. If ſufficient Agreement appears, the Word ¶ Covenant) is not neceſſary, A 
if I will agree and declare to ſtand ſeiſed to the Uſe of my Son; per Ho- 
bart rg Winch. 61. Hill. 20 Jac. C. B. in Caſe of Buckley v. Sim- 
monds. 

4 Where a Deed is void in the Frame of it, as where A. gave, granted, 
and confirm'd Lands to his Son after his Death, this ſhall not enure 383 
Covenant to ſtand ſeiſed; for ir had been void if Livery had been made. 


2 Vent. 319. in Caſe of Samon v. Jones, cites Mar. 50. [pl. 78. Tris 
15 Car.] Pitfield v. Pierce. Jones, 50. [pl. 


4 5. A 


* * 
8 | 1 


Uſes. | 24.1 


25 A. ſeiſed in Fee of a Rent- charge, granted it to a Kinſinan for Lite, 3 Lov. ars. 
and the Grantor die before Aitornment. It was reſolved, that upon the Mich. 4 
Sealing and Delivery of the Deed an Uſe aroſe. Mod. 177, 178. Arg. in Cr. 2. in 


Caſe of Scudamore v. Croſſing, cites it as adjudged in the late Time 22 * 
in C. B. in the Caſe of Saunders v. Savin. L all, cites 
S. C. Thar 


Attorrment <vas by one ohd in Fa# proved not to be Tenant, and ſo was no Attornment; but that it was a. 
indged, Hill. 1655. C. B. that it bond enure as a Covenant to ftand ſeiſed. 8. C. cited Raym. 48. Mich. 
13 Car. 2. B. R. in Cale of Folter v. Foſter, favs the Iudenture was by the Words Gives, Grants, and 
Jens to H. and M. his Wite, and John Savil, for and in Conſideration of Good IH ill; Elabendum, to H. 
and IM. tor their Lives, the Remainder to John Savil and the Heirs of bis Body. And by Hale and Atkins 

tho' the Conveyance was a Conveyance at Common Law, yet an Uſe did ariſe thereby. Trin. 1657, 
C B.-——S. C. cited by Rooksby J. 3 Lev. 372. in Caſe of Oſman v Sheafe, as rem ember'd by him = 
have been adjudg'd as a got Covenant to ſtand ſeiſed.— S. C. cited per Cur, 2 Vent. 261. Mich. 2 
W. & M. in C. B in Cafe of Lade v. Barker, 


6. In Ejectment on Not Guilty pleaded, a Special Verdict was That 
p. the Father, ſeiſed of Land 1 Sept. 1640. by Deed gave to his Son in 
thele Words, viz. The Father, in Conſideration of tender Affection, hath 
aolutely given; and Livery was indorſed, but not made; and adjudg'd an 
Uſe did ariſe to the Son. And a Difference taken where the f ather by 
Feoflment gives to a Stranger to the Uſe of himſelf, Remainder over, there 
no Uſe ariſes; but when the Conveyance is 79 the Party himſelf, there the 
Uſe will ariſe. Arg. Raym. 48, 49. in Caſe ol Folter v. Foſter, cites 
Mich. 1657. Sympſon v. Keyles. 

7. A. leiſed in Fee, by Indenture between him and B. his Son of the s. C. cited 
ne Part, and 2 Strangers of the other Part, in Contideration of Ne- 2 Vent. 319, 
tiral Love to his Son, gives, grants, and enfeoffs the 2 Strangers to the Uſe 8. Caſe oi 
of himſelf tor Lite, Remainder to B. in Tail Male, Remainder over 33 as 
and covenants with the 2 Strangers that they ſhall enjoy the ſaid Land to the © © 
Uſes aforeſaid, and exonerated, freed &c. from other Incymvrances., The 
Deed was ſeal d and deliver'd, but no other Execution by Livery, nor 
by Atrornment. Reſolved that no Uſe was raifed by this Deed, and that 
(A. being dead) B. was ſeiſed of the ancient Fee; tor no Eſtate paſs'd to 
the Strangers for want of Livery, and no Uſe tor want of Conſidera- 
tion; and had it been raiſed to them, it could not have come back to 
A. and B. becauſe an Uſe cannot be raiſed upon an Uſe. Here could be no 
Tranſmntation of Poſſeſſion, there being no Execution by Livery, and the 
Words being Give, Grant, and Enteott. S. d. 25, 26. pl. J. Hill. 12 Car. 

2. C. B. Hore v. Dix. 

8. Nor in the Caſe above can the Covenant with the Strangers, as above, 
riſe an Uſe ; becauſe, 1. It is made to the Strangers. 2. It is made be- 
tween the Parties only, without Mention of their Heirs, and ſo is intend- 
ed to be perſonal. 3. If the Deed had been good it coculi enure to another 
Intent, viz. to free the Land from Iucumbrances. Sid. 26, pl. 7. Hill. 12 
Car. 2. C. B. Hore v. Dix. | 

9. A. ſeiſed in Fee by Deed inrolld, did, in Con/eacration of Natural 2 Lev. 9. 
Love, Augmentation of her Portion, and Preferment of k. his Daughter in - * ** 
Marriage, and for other goed and valuable Conjiderations, give, graut, bars judged ac. 
gain, ſell, alien, enfeoff, and confirm to the ſaid E. and her Hers, with a cordingly, 
Covenant for her quiet Enjoyment, and a Special Warranty. All the Court aud lays ir 
eld, the Land ſhould pais by way of Covenant to ſtand ſeiſed. Vent. 9 q 
137. 141. Trin. 23 Car. 2. B. R. Croſſing v. Scudamore. choquer- ] 

hamber. 


Mod. 175. pl. 11. Scudamore v. Croſſing, S. C. in the Exchequer-Chamber, ſays that no Con- 
eration of Money was mention'd, nor was the Deed inroll'd, nor any Conſideration of Natural Af- 
lon expreſd d, otherwiſe than what is implied in naming the Grantee his Daughter, and that there 
Vas no Livery endorſed, nor any found to have been made, nor was the Daughter in Poſſeſſion at the 
Time of the making the Deed; and that 6 _ were for aſfirming the Judgment ; but Vaughan Ch. 
]. and Thurland Puiſne Baron, e contra. he Reaſons of the 6 Judges were, 1. That in a Covenant to 
ſtand leiſed, thoſe Words of covenanting to ſtand ſeiſed to the Vie of &c. are not abſolutely neceſſary; 
and that it is ſufficient if there are Words that are tantamount. 2. That no Conveyance admits of ſuch 
„ Variety 


* 


n 


242 | Ules. | 8 


Variety of Words as does this of a Covenant to ſtand ſeiſed. 3. That Judges have always endeavour'd 


1 


to ſupport Deeds, ut res magis valeat &c 4. That the Grantor in this Caſe, by putting in Plenty of 


Words, ſhews that he did not intend to tie himſelf up to any one fort of Conveyance. 5. That if the 
Words Give and Grant had been alone in the Deed, there would have been noQueſtion ; and that if ſo 


then Utile per inutile non vitiatur. 6. That every Man's Deed mult be taken moſt ſtrongly againſt hin. 


ſelf, . That the Words Give and Grant enure ſomerimes as a Grant, ſometimes as a Covenant, ſome. 
times as a Releaſe, and muſt be taken in that Senſe which will beſt ſupport the Intent of the Party 
8. That the very Point of this Caſe has received two full Determinations upon Debate; and that it were 
a thing of ill Conſequence to admit of ſo great an Uncertainty in the Law as now to alter it. 9. That there 
is here a clear Intent that the Daughter ſhould have this Eſtate, [vir.] a Deed, a good Conſideration tg 
raiſe a Ute, and Words that are tantamount to a Covenant to ſtand ſeiſed. Wherefore the Judgmem 
was affirm'd. —S. C cited 3 Lev. 372. in Caſe of Oſman v. Sheaf., 


2 To 105: 10. A. ſeiſed in Fee dies, leaving a Wife and Son and Daughter, "The 
8. 8 P ad- JWidow enters upon the Eſtate, and takes all the Profits ; the Son comes 9. 
3 Age, and to prevent Differences, the Widow, and her now Husband, 
2 Show. 11. Deed (to which the Son is Party) covenant for Love and Afettion to fland 
pl. 7. S. C. ſeiſed to the Uſe of the Son &c. and at laſt the Sox covenants, that if be di 
_ without Iſſue, he does give and grant the Lands in Queſtion to her and hy 
8 * dat Heirs. The Son dies without IIſue. The Mother enters, and the Daugb- 
the Limita- ter brings Ejectment. After long Conſideration it was reſolv'd that the 
tion tothe Uſe was well rais'd to the Wife by the Covenant, being the Intent of 


Mother the Parties. 2 Lev. 225. Trin. 30 Car. 2. B. R. Coltman v. Senhouſe 
amounted to 


a Covenant to ſtand ſeiſed &c. and this Judgment was afterwards affirm'd upon a Writ of Error 


Pollex. 523. S. C. ard Ibid. 537. ſays it was affirm'd in the Exchequer, —S. C. cited 3 Lev, 372 in 
Caſe of Oſman v. Sheaf. 


A. gave, 11. A, in Conſideration of Marriage to be had between him and M 


Ganga by Indenture inroll d, granted, infeoff d, and confirm'd to J. S. and his Hein 


e the Manor of D. to the Uſe of himſelf for Lite, Remainder to his intended 
zended Wiſe, Wiſe for her Life, with Warranty ; there was no Livery or other Exeru- 
Habendum to tion. A. married M. and died. It was argu'd that no Eſtate paſs'd to 
ber, * Pp the Wite; tor it appears by the Inrolment that the Intent was not to take 
2 "+, Effect by Covenant to ſtand ſeiſed; and if there was any valuable Con- 
Letter of At- ſideration, the Uſe ſhould be to the Grantee, and a Truſt only for the 
zorney in the Wife. And the Intention appears clearly to paſs at Common Law ; for, 


Deed, but 2 fſt. The Uſe is limited to ariſe out of the Eſtate of the Grantees. 2dly. 
Blank left 


Blankleſt The Warranty otherwiſe would be deltroy'd. zdly. There is a Core- 


ney's Name. nant to make further Aſſurance to the Grantees. But no Judgment ws 


e . given. 2 Jo. 123. Trin. 30 Car. 2. B. R. Key v. Gamble. 
was indors'd, | 

viz. Mdm. that Livery and Seiſin vas made by Attorney, with a Blank left for his Name, and v 
Witneſſes indors'd of the Livery, tho there <vere to the Sealing and Delivery of the Deed. The Queſtion wa, 
whether this ſhould enure as a Covenant to ſtand ſeiſed. The Point was argu'd, & adjornatur ; but the 
Reporter ſays he afterwards heard that Judgment was given by all the Barons, that this operates well x 
a Covenant to ſtand ſeiſed; and that they relied img wry upon the Caſe of Croſſing v. Scudamore.: 
Lev. 213. Mich. 29 Car. 2. in the Exchequer, Walker v. Hall. S, C. cited 3 Lev. 372. Arg in 
Caſe of Olman v. Sheaf ; and ſaid to hay: been refoly'd upon diverſe Arguments. 


Vern. 182. 12. A. by Deed granted, infeoff*d, and confirm'd his Land to Truſtees tt 
. 179. S. C. fand ſeiſed to the Uſe of his three Brothers in Con/ideration of Blood, nu. 
ut nor » £8 i . 

8. P. rural Love, and Affection; but there was no Livery made. This ſhall 
work as a Covenant to ſtand ſeiſed; Per North K. And in the Cale, 
tho* not taken Notice of, was an expreſs Covenant that Cefty que Trift 
ſhould enjoy according to, and for and a_— the Eſtates thereby reſpec 
tively limited. Vern. Rep. 141. pl. 133. Hill. 1682. Thorne v. Thorn 

13. It was allow'd that a Conveyance purporting a Feoff ment, may opt 
rate as a Covenant to ſtand ſeiſed. Vern. 40. pl. 38. Paſch. 1682. Thomp- 
ſon v. Atfield. 

3 Lev. 306. 14. C. being ſeiſed in Fee, did by Deed &c. in Conſideration of a Mat- 

15 3 riage to be had, covenant to levy a Kine before Woitſuntide next following, 

C.B the and declar'd that the ſaid Fine, and all other Fines levied and executed 

S. P. was re- before the ſaid Feaſt, ſhall be, and the ſaid C. and bis Heirs ſball fland and 


» , . * 
ee. d 4 be ſeiſed to the Uſe &c. no Fine was levied ; and the Queſtion was, Whetber 
eee theis 
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theſe laſt Words ſhall amount to a Covenant to ſtand ſeiſed; and ad- and upon the 
iudg'd that they ſhould not; for if ſo, it would amount to a Covenant Dez, * 

to ſtand ſeiſed preſently, and prevent the levying the F ine, as was in- — 
tended. 3 Lev. 126. Paſch. 34 Car. 2. C. B. Hule v. Cockerill. Crane. 

15. And the Cafe above is not like to a Covenant to levy a Fine, or make 
a Feoff ment before ſuch a Day to ſuch Uſes, and that for Default thereof, or 
other Defect in the Conveyance to ſtand ſeiſed ; for in ſuch Caſe there is a 
Time left for the levying of the Fine, or the making the Conveyance 
the Way intended, which cannot be in the principal Caſe. 3 Lev. 126. 
paſch. 34 Car. 2. C. B. Hule v. Cockerill. 

16. A Settlement was thus, viz. if I have no Iſſue, and in Caſe I die Comb. 128. 
without Iſſue of my Body lawfully begotten, then I give, grant and con- fy, 1 W. 
firm o Ape &c. to my Kinſwoman A B. to have and to hold the ſame 1 8 
to the Uſe of my ſelf for Lite, and after my Deceaſe to the Uſe of the ſaid S C. the 
A. B. and the Heirs of her Body to be begotten, with Remainders over, Deed was in 
Adjudg'd a Covenant to ſtand ſeiſed. 3 Mod. 237. Trin. 4 Jac. 2. B. R. Conſidera- 


a ion of n 
Harriton v. Auſtin, Mal Aeon 

« "Tang > . : and that the 
Lands might remain in his Blood and Kindred. The whole Court Taclined that it was a Covenant to 


ſtand ſeiſed; and afterwards Judgment was given accordingly for the Plaintiff. _——Carth. 38. 8. C. 
ard the whole Court held accordingly. 


17, Where the Intention of a Deed is to transfer an Eſtate to a Son, and But where 
that the Uſes ſhould ariſe out of the Eftate ſo transferr'd, As where A. ſeiſed no Uſes are 
of a Rever/ron in Fee expect ant on an Eftate for Life, did by Deed Poll in Elan 28 
Conſideration of natural Love to his Wife, and B. his Son, and M. his tended to be 
Daughter, give, grant, and confirm to the Son all thoſe Lands &c. the convey'd by 
Rererſion and Reverſions &c. to hold to his Son to the Uſes following (that => 2 
i; to ſay) to the Uſe of himſelf for Lite, then of the Wite tor Lite, then &. Ad the 
of B. and the Heirs of his Body, then of M. and the Heirs of her Body Perſons to 
&c. This Deed had a Warranty but no Execution bejides Sealing and De- whom are 
livery, either by Inrollment, Attornment or otherwiſe. A. died, the capable, and 


Wite died, the Son died without Iflue, yet no Uſe ſhall ariſe to M. 2 e g, 


Vent. 318. Paſch, 2 W. & M. adjudg'd and affirm'd in Parliament, and there for 
ſo reverſed a Judgment in the Exchequer Court, Samon v. Jones. 2 of due 
xecution, 


fince the Eſtate can't paſs at Law, it ſhall paſs by raĩſing an Uſe. 2 Vent. 319. cites 2 Roll. a. 687. 
Porplcwell's Caſe, and Mod. 175. Croſſing v. Scudamore. 


18. A. in Conſideration of natural AfeFion, and 5 s. to him paid by 2 Vent. 149. 
his Son, Dedit & Conceffit &c. This will amount to a Covenant to ſtand 2 
ſeiſed, there being no Attornment. But then it muſt not be pleaded as a ,*. 


ccordingly. 
Grant, but as a Covenant to ſtand ſeiſed expreſsly. Carth. 253. Mich. nee. 3 
4W&M. in B. R. Baker v. Lade. 291. 8.0 
accordingly. 
— 4 Mod. 149. Barker v. Lade S. C. accordingly.— Skin. 315. S. C. accordingly. Comb. 


190. S. C. accordingly, 


19. In Replevin, the Caſe was that J. S. granted a Rent Charge of 14). 4 Lev. 370. 
Tear to A. and her Heirs, iſſuing out of the Place where &c. and A. by on * >a 
Deed, for the Love and Aﬀetiion which ſhe did bear to her Kinſinan B. did 8. C. adjor- 
tive and grant to him and his Heirs her Annuity of 141. per Ann. And natur, but 
on Demurrer the Queſtion was, Whether this Deed ſhould operate as afterwards it 
2 Covenant to ſtand ſeiſed ? Reſolved that ir ſhould, the Conſideration nud, d 
being expreſſed to be for Love and Affection to her Kinſman &c. and — Ide 
that the Defendant had done well in pleading it as a Conveyance by 1205. to 
oy of Covenant to ftand ſeiſed; for had he pleaded it as a Grant of 1211. S. C. 


ent, it would have been void. And Judgment accordingly. Carth. bur nothing 


- ſaid 
307, Paſch 6 W. & M. in C. B. Oſmere v. Sheafe. this Point 
Z by Court or 
Counſel, tho! 3 Nels. Abr. 489. pl. 28. cites 8. C from thence as adjudg'd &c. nothing * is 
there 


n 
6 — 
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there, but is taken from what Rooksby J. ſaid. 3 Lev. 372. in his citing the Caſe of Sanders v. 
Savile. | 


Select Caſes 20. A. ſeiſed in Fee convey'd to Feoffees to the Uſe of himſelf for 99 

1 II 7 in Years, Remainder to Zraſtees to ſupport Contingent Remainders, Remainder 

Time $2 as to Part to his Wife for her Lite, Remainder to his fir/# and ot her Sm 

S. C. but #1 Tail, Remainder to his own Right Heirs, with a Covenant for him and 

S. P. does his Heirs, That he the ſaid A, was ſeiſed of the Lands in Fee, and foul! 

not appear. continue ſo ſeiſed till the Execution of the ſaid Deed. It was argued, that 
the Deed cannot have the Force of a Covenant to ſtaud ſeiſed ; tor tho? the 
Covenant is for A. and his Heirs, yet it is not that he and his Heirs ſta) 
be ſeiſed ; 10 that at moſt the Covenant tan bind the Lands only for his Life, 
and the Land muſt deſcend to his Heir at Law, diſcharged trom the 05 
venant: But as this Caſe is, it is impoſſible the Deed ſhould have that 
Effect; for the Truſtees being Strangers in Blood to A. no Uſe can ariſe to 
them, and then there will be no Eſtate of Freehold to ſupport the Con- 
tingent Remainders; for the Limitation to A. himſelf is only for gg 
Years, Ld. Chancellor was of Opinion the Deed could not enure as x 
Covenant to ſtand ſeiſed, ſor the ſecond Reaſon given by the Counſel; 
but he took no Notice of the other Reaſon. Gibd. 146, 147. Mich. 
Geo. 2. in Canc. Jackſon v. Jackſon. 


(C. a) Ariſe at what Time. 


1. IF before the Statute of 27 H. 8. a Man wild by his Tefament thi 
1 his Feoffees ſhould make Eſtate to ſuch an one, an Uſe was raiſed 
preſently, tho' no Eſtate was ever made by the Feoffees; ſic dictum fuir 
in C. B. Dal. 88. pl. 3. 15 Eliz. in the Cafe of Audley, alias, Tutche: 
v. Daniel. . 
Mo. 101, pl. . 2. A Fine was levied of the Manor of R. to the Uſe of J. S. viz. f 
247.i Mich, Part of the Lands of 20 Marks Value, and of the Refidue to other Uſes ; and 
16 & 17 it was held, that the other Uſes thall not take Effect till Election made of 
—_— C. the 20 Marks Land. Arg. Mo. 494. cites D. 335. Sir Fr. Calthrop's Caſe, 
b. o 32+ and Windham's Caſe. | 


Trin. 16 Eliz. S. C. 


So if A. 3. It one covenants to ſuffer a Common Recovery within a Year, and if 
Ae B in not, to ſtand ſeiſed to the Uſes ; it all the Terms of the Year pals, it is 
8 impoſſible to ſutter the Recovery, yet the Uſes ſhall not ariſe till the 
tion of Mar- Year ended. Arg. Mo. 328. and agreed by the other Side Arg. But fays, 
riage before if the Covenant had been That before 2 Fears in Term-time he would 60 


the Feaſt of fer 4 Recovery, or otherwiſe ſtand ſeiſed to the Uſes, there the Uſes ſhall 
8 li as ſoon as the Terms are paſs'd, before the 2 Years expire. Mo. 
fore Michael- 333. in Engleheld's Caſe. . 


mas, does not | 
ſuffer ſuch Recovery, then he ſhall be ſeiſed to the Uſe of C. if Trinity Term paſſes without any Recovery 
had, yet no Uſe ſhall ariſe before the ſaid Feaſt. Arg. 4 Le. 170. and ibid. 174. per Clerk J. S. P. i 
Sir Francis Englefield's Caſe. | 


4. Ita Man covenants that after his Death his Son and Heir ſvall hav 
the Lands, now the Father has but an Eſtate tor Lite, and the lnheri- 
tance is veſted in the ton. Arg. Le. 195. in Ld. Pager's Cale. 


3. 4 


dili 


erl- 


1 


2 


1. — 
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A. covenants that after 24 Years he and his Heirs will Hand ſeiſed to And he mall 
the Uſe of B. his Son Ec. there the Uſe in Fee veſts in B. preſently, Arg. guter imme- 


Le. 195. in Ld. Paget's Caſe. cy after 


„„ of A. the 
Eſtate for 24 Years made to the Covenantees being void for want of a Conſideration ; but if A. had made 


the Covenantees Executors, and charged them with Payment of Debts, it had been good to them for the 
24 Years. Le. 194. S. C. 


6. A. covenants that after his Death he and every one that ſhall be 
ſeiſed &c. ſhall be ſeiſed to the Uſe of B. his Brother, the Uſe ſhall riſe to 
his Brother preſently. Arg. Le. 195. in Ld. Pager's Caſe. 

J. A. covenants to ſtand ſeiſed ro the Uſe of B. his Couſin of certain 
Land for Life, and of ot her Land to the Uſe of another Couſin for Life, and 
after to the Uſe of 4 34 Confin in Fee, after the ſaid two Eftates ended. 
The Eſtate of the zd Couſin ſhall commence reſpectively after the two 
Eſtates ended. Jenk. 272. pl. go. 


(D. a) Out of what Things they may ariſe. 


I. mmon, Way, or ſuch like, granted by Feoffees in Uſe, ſhall be to 8. P. & S. C. 
the Uſe of the Grantees, Br. Feoftments al Uſes, pl. 10. cites f K 

14 H. 8. 4. 13, 14. For 
. ex Natura 
Rei, this cannot be but to the Uſe of the Grantee. Uſes cannot be raiſed of ſuch Things Que ip/o 
(ſu confurnuntur, as Commons, Ways in Groſs, Autlority granted to a Man and his Heirs to hunt in any 
Park, Chaſe, or Foreſt ; per Doderidge J. Jo. 127. in Lord Willoughby's Caſe.—Carr. 46. Arg. cites 
Cro, ] 139. Beaudly v. Brook. On 

G. Law of Uſes, 281. ſays that Things which are mere Rights cannot be convey'd by way of Uſe, as 
Commons &c. Ways in Groſs; for a Man cannot walk over Ground to the Uſe of a 3d Perſon. 


2. A Sum of Money was deliver d to F. S. to the Uſe and Behoof of a No- 
man, to be deliver d to her on the Day of her Marriage; and before the Mar- 
nage the Bailor revoked it. Two Juſtices held the Money countermand- 
able, and 2 e contra. But Dyer, who was then abſent, ſays, it ſeems 
that the Property of the Money cannor be changed by the Words, To 
dy or Behoof. Dyer 49. a. b. pl. J. &c. Paſch. 33 H. 8. Lyte v. 

enny. | 

3. Uk may be of a Leaſe or Cbattie. Agreed per Cur. And. 294. 

Laglefield's Caſe. 
4 An Uſe cannot be raiſed out of a Power. Arg. Le. 148. pl. 205. 
in Caſe of Read v. Naſh. 

5. In Caſe, the Plaintiff declared that the Defendant ſciſed in Fee of S. C. cited 
the Lands over which there was a Way, and of other Lands, by Indenture — bor zl 
of Bargain and Sale inroll'd, convey'd his Lands to . F. in Fee, with a Car 2 in 
Way over his Lands, and that 8. eag'd the Premiſſes ro the Plaintiff, Cafe of 

that the Defendant difturb'd him. The Court were all of Opinion Tinker v. 
that by this Bargain and Sale the Land only paſs'd, and nor a Way over , 
the fame, becauſe nothing but the Uſe paſs d by the Deed, and there p, 1, is 
cannot be the Uſe 4. a thing which is not in Eſſe, as a Way, Common &c. not a Thing: 
tewly created, and no Uſe can be rais d by Bargain and Sale, and conſe- = _ And 
. 1 nothing paſs d by the Indenture. Cro. J. 189. pl. 13. Mich. 5 5 he 
ac, B. R. Bewdly V. rook. urg'd again 

that a Poſſi- 
bility is not a Thing in Eſſe, and a Uſe cannot ariſe out of it; and ſaid that That is the Pinch of that 
and adjornatur. 


1 | 6. One 
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6. One ſeiſed in Fee ma 722 and ſell, grant and demiſe Land tg 
B. and his Heirs to the Uſe of C. for Years, becauſe he has a F ee- ſimple 
But Leſſee for Years cannot grant and ſell his Life to the Uſe of one fo 
Years. Brownl. 40. a Nota there. | 
G. Law of J. Tho' an Office, as the Office of Great Chamberlain of England, be 
Uſes Sc. perſonal in the Execution, yet it is real in the Perception of Profits * 
281. ſays, therefore an Uſe may be rais'd thereof. The Statute of 2 H. 8. is 
A e neral, and the Word 5 Hereditaments is very ſignificant, and 
the Office of reaches to this Caſe; For no Man can doubt but this Office is an Here. 
High Cham- ditament, and other than was mention'd before, and ſuch an Hereditz. 
berlaincould ment whereof an Eſtate Tail may be created; Per Crew Ch.]. Jo. 117 
_ 1 ** 1 Car. in Parliament, Lord Willoughby's Caſe. 
3 8. A Seigniory conſiſting of Homage and Fealty, the Service being 
meerly perſonal, and to be perform'd by the Perſon of a Man, and ref. 
ing in Feaſance, may be granted to an Uſe in reſpe& of the Poſſibility 
that the Tenancy may eſcheat, which perhaps never will be; Per Crey 
Ch. J. Jo. 117. 1 Car. in Ld Willoughby's Caſe. 
9. A Stewardſhip or Bailiwick in Fee-Jimple of a Manor, may be granted 
to an Uſe being Perſonal Offices in Point of Service; Per Crew Ch.]. 
Jo. 117. in Lord Willoughby's Caſe. 
10. So a Liberty of Retorna Breviam, which is Perſonal conſiſting in 
Execution of Proceſs; Per Crew Ch. J. Jo. 118. in Ld. Willoughby! 
Caſe, cites it as rul'd 42 Eliz. B. R. in the Counteſs of Warwick 
Caſe. | 
11. So of a Shrievalty of a County ; Per Crew Ch. J. Jo. 118, in Lord 
Willoughby*s Caſe, cites 3 Jac. the Earl of Cumberland's Caſe. : 
Therefore 12. Where it is {aid that a Truſt cannot be rais'd out of a Truſt, and 
the * therefore a Bargain and Sale by Deed indented and inrolÞd, cannot be li. 
between a mited to an Uſe, becauſe an Uſe cannot be limited to an Uſe; yet pol. 
meer and Withſtanding when a Man is ſciſed of an Eftate of Inheritance of an Off: 
naked Truſt, holden by grand Serjeanty, wherein there is requir'd Truſt in the Perfon, 
wg ws by yet an Uſe, which is a Pernancy of the Profits belonging to that Office, may 
— — 4 be rais'd of the Eſtate f Inheritance, otherwiſe no Land holden by Grand 
Jus in Re, Serjeanty could be rransterr'd to an Uſe, nor any Uſe rais'd out of the 
vor Jus ad ſame; Per Crew Ch. J. Jo. 118. 1 Car. in Par lament, in Lord Wil. 
Rem, nor Re- loughby's Caſe. | 
medy by the | | 
. CommonLaw, | | 1 D TE 
but only mere Perception of the Profits by the 2 of the Ter-tenant and an Eſtate of Inl eritance, u beni 
the Oxoner has both Jus in Re & us ad Rem, by the Rule of the C:mmon Laco, and for the Profit whereof the 
Law gives the Owner Remedy by Writ of Aſſiſe, and a Præcipe quod reddat, as the Caſe require; 
and the Confidence requir'd in the Perſon for the executing the Office may be an Objection (tho'3 
weak one) that it cannot be transferr'd over, but not that an Uſe, that is; a Pernancy of the Profits 
cannot be raiſed out of the Eſtates, the Truſt in the Perſon is no Objection at all; for the Uſe reſpet- 
eth the Eſtate of Inheritance, and not the Perſon. Per Crew Ch. J. Jo. 118. 1 Car. in Parliament, 


in Ld, Willougby's Caſe. 


S.C. cited 13. All Lands and Inberitances Beal, as Rents in Eſſe, Advouſons it 
8 s on $79, Common for ſo-manyBeafts, Liberties, Franchiſes viſible or local, may 
281. that all 1 by way of Uſe. Jo. 12. by Doderidge J. in Parliament 


Lands and in Lord Willoughby's Caſe. iid | ; 
Inheritances 14. But Inherirances Perſonal, which have no Relation to Lands ot 
— 15 As local Hereditaments, cannot be convey'd by way of Uſe, as Avnitities; 
in Uſe, l Per Dodderidge J. Jo. 127. T Car. in Ld Willoughby's Caſe. 

Inheri- : 5 2 | 
naher Perſonal can be granted to an Uſe, as Aunuitieb, and the like; for their having the Inberitance 


conſiſts in taking the-Rents ; ſs he cannot have the Freehold upon the Truſt and Con lidence to permit 


another to take the Profits. 


15. Nothing that paſſes by way of Extinguiſpment, can be granted to an 
Uſe. G. Law of Uk Eng, af” 


es &c, 281. 


? | (E. a) 7: 


= — : : 

e. | 

Ir 1 1 : ; | *: ; * 8 Tit. = 

. (E. a) To whoſe Uſe a Feoffment &c. may be. At 
2. 

d | | | 

A 1. X Feoffment or Gift to the Uſe of an Alien born, is good; for Uſe If A. cove- 

id is nothing but in Conſcience ; Per Yaxley. Br. Feotlinents to fan 19. 

e Uſes, pl. 29. cites 12 H. J. 27. to the Uſe 

ds * ? pt 1 8 of kis Bro- 

. ther, an Alien, the ſame is good, and the Uſe will ariſe ; Per Curiam. Godb. 275. pl. 388. Hill. 16 


Jac. B. R. in Caſe of Godfrey v. Dixon. But by Roll Ch. J. the Chancery cannot compel one to 
*xccute a Truſt for an Alien. Sty 21. Paſch. 23 Car. in Caſe of the King v. Holland, 
8 An Alien could not compel the Feaffee to execute an Uſe ; for it is contrary to the Policy of the Law 
thar an Alien ſhould plead or be impleaded 88 Lands in any Court of the Kingdom G. Law 
of Uſes &c. 43. The King hall have the Uſe of an Alien upon his Purchaſe ; for the Advan- 
* a Man receives from his Duty, can extend no farther than the Obligation of that wow reaches ; 
bur the Allegiance of an Alien is Temporary, and therefore ſo is his Property; and ſince he is inca- 
rable of Perpetualneſs of Subjection, he cannot be protected in any Eſtate that is of Perpetual Conti. 


— 
* 


2 


d nuance ; and the Inconvenience is the ſame if this be a Freehold at Law, or a Truſt, Ibid.— But the 

J. King cannot ſeiſe the Land, but may have a Subpœna to get the Profits or the Eſtate executed to him, 
Idid. 204. | 

In 3 

N 2. So to the Uſe of a Monk is good; Per Yaxley, for the ſame Rea- A Monk 

9 ſon. Bur quzre of Monk, and yer a Monk may be Executor. Br. pony = 
Feoffiments to Uſes, pl. 29. cites 12 H. J. 27. 1 

rd vow'd Per- 


al Pove and therefore cannot have P | ; but he may be an Executor, becauſe poſſeſs'd t 
rs UG. G. Law of Us &c.44 7 > ö N pollefs'd to 


nd | 
4 3. A Feoffment to the Uſe of the Pariſhioners of A. is void; by the An Uſe can- 
J belt Opinion. And a Diverſity was taken by 'Tremaile, that of Things not be li. 

i which have Continuance, as Feoffment, Leaſe &c. Pariſhioners have no _ to Pa- 
M, Capacity; but contra of Chattles perſonal, Br. Feoftment to Ules, pl. _ 
4 29, cites 12 H. 7. 2}. | the Land 
he 
il- 


| 1 * iſelf can; 
Per Dyer. 2 Le. 18. in Brent's Caſe. G. Law of Uſes &c 44. ſays, The Limitation of a Uſe to 


the Poor of the Pariſh 8 is good, tho no Corporation; For tho they are capable of no Property at 
Common Law in the Thing truſted, becauſe the Rules of Pleading require Perſons claiming to bring 
themſelyes under the Gift; and no indefinite Multitude, without publick Allowance, can ur A by a ge- 
neral Name, yet they are capable of a Truſt ; For here the.Complainants do not derive to themſelves 
any Right or Title to the Eſtate, bur ſhew that it has been abus'd and miſemploy d by the Owners, con- 
trary to Conſcience. —Ibid. 204. S. P. 


- 4 Feoffment made to the Uſe of Salisbury Plain, or of the Moon, the 
Feoflment is good, and the Uſe void; Per Brian. But per Markham, 
All is void. Quære inde; for it ſeems that rhe Feoffment thall be to the 
Uſe of the Feoffor, becauſe it, was done without Conſideration. Br. 
Feoffments to Uſes, pl. 37. cites ) E. 4. 16. | 
in 5. In Quare I nod the Defendant pleaded a Feoffment of the Ma- s. P. nor 
ay nor, with the Ad vowſon appendant, to the Uſe 4 the De fendant for Life, is the Uſe 

nt ad after to the Uſe of the King; and per Cur. the King cannot take bur au thing at 
trer of Record; * for he cannot have Feoffees to his Uſe. Br. Feott Law. g. 


5 r. 
is f 0 : ' - 4 J. 66. cites 
be King may be Ceſty que Uſe; but then the Declaration of Uſe, and 3 
elf, muſt both be re: of Record, becauſe the King's Title is compounded of both; 1 ſay, not ap- 


rearing of Record, but by Conveyance of Record: And therefore if I covenant with J. S. to levy a Fins 
ner t bim to the King*s Uſe, which I do accordingly, and this Deed of Covenant be not inro/l'd, nts Deed 
mit de found by Office, the Uſe veſteth not; but e converſo [if] inroll'd, and the Feoffment alſo be found 
| Office, the Uſe yeſteth. Ld. Bacon's Readings on the Statute of Uſes, . 349. But if I levy a 

ne, or ſuffer a Recovery to the King's Uſe, and declare the Uſe by Deed of Covenant inroll d, tho' the Kon 


at be not Party, yet it is good enough. Ld. Bacon's Reading on the Statute of Uſes, ;52.—— G. Law o 
Uſes &c 44. ſays that tho' the King cannot have Feotfees to his Uſe, becauſe he cannot take but by 
7, Matter of Record ; yet he may take it when the Uſe is found of Record, where an Office is found of 


the whole Matter. 


6. A 


« 
— 
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If one makes 6. A Fine was levied to J. S. tv the Uſe of B. for Life ; and after to the 
Feoftment to Uſe of the Children of C. procreatis. C. at the Time ot the Limitation, 
the URot bad 2 Sons, and before the Death of B. had Iſſue two Daughters, It 


8 wor was adjudged by 3 Juſtices, bit Owen e Contra, in rhis Caſe, that the 


after to the Daughters poſtnatæ ſhould nor take, but wy ho Children which were 
Uſe y his jn Eſſe at the Time of the Limitation. Cro. E. 334. pl. 1. Trin. 6 Eliz, 
feſt ſm C. B. Frederick v. Frederick. 

ter to be . 
2. Here no Uſe veſts in the Son. Arg. Dal. 113. pl. 4. 16 Eliz. in Gilbert's Caſe. 


1. A Uſe to a Perſon uncertain is not void in the firſt Limitation, but 
executes not till the Perſon be in Eſſe; ſo that this is poſitive, that an 
Uſe ſhall never be in Abeyance, as a Remainder may be, but ever in z 
Perſon certain, upon the Words of the Statute ; and the Eſtate of the 
Feoflees ſhall be in him or them which have the Uſe. The Reaſon is, 
becauſe no Confidence can be repoſed in a Perſon unknown and uncer. 
rain, and therefore if I make a Feoffment to the Uſe of , S. for Life, and 
then to the Uſe 1 the right Heirs of F. D. the Remainder is not in Abey. 
ance, but the Reverſion is in the Feoffor (quouſque ;) to that upon 
Matter all Perſons uncertain in Uſe, are like Conditions or Limitations 
precedent. Ld. Bacon's Reading on the Statute of Uſes, 350. 
8. $0 it I enfeoff one to the Uſe of F. S. for Tears, the Remainder to the 
rieht Heirs of J. D. this is in Abeyance not executed, and therefore not 
void. Ld. Bacon's Reading on the Statute of Uſes, 350. 
A Corpora- 9. A Corporation may take an Uſe, and yer *tis not material whethe: 
Mea Un the Feoffment or the Declaration be by rod ; but J may infeoff J. S. to 
without the Uſe of a Corporation, and this Uſe may be averr'd. Ld. Bacon's 
Deed, but Reading on the Statute of Uſes, 350. 


cannot li- 


mit a Uſe without Deed. Ibid. 555. ö 


10. If a Man covenants to ſtand ſeiſed to the Uſe of ſuch Perſons af N 
ſhall name, this is void, tho? J. S. names one of the Covenantor's Sons, 
Bur if a Man covenants to ſtand ſeiſed to the Uſe 9 ſuch of his Sons er 
Couſins as F. F. ſhall name, this is good, it he makes the Nomination; 
for a general Covenant that exrends farther than a Man's own Kindred 
is void, and falls not within che equitable Conſideration; and being in 
its Creation void, it can never be made good. G. Law of Us 
&c. 49. 


(F. a) Deed and Will. Out of what the Eſtate will arſe 
Out of the Deed, or out of the Vill. 


S. C. cited 1. A Man made a Feoffment to C. to the Uſe of his laft Will, expreſs' 
G. Law of in the ſame Deed, viz. To his own proper Ute tor his Lite 
deed ow 36, after to S. his Son in Tail &c. and after he made a Leaſe for Years, and 
"aſe hall died. And it was the Opinion of the Court, and all except Shelley, that 
bind the he may alter his Will in this Caſe; for where this Word Will is expreſs 
Son; for it in the Deed or Schedule, he may alter his Will notwithſtanding the other 
__ . Words; but where the Uſe is declared upon the Livery, without bis 
Plared to be Word Will, there he cannot alter his Will. Br. Feoffments &c. pl. l. 
to the Uſe Cites 19 H. 8. 11. 
of bis Will, 
it ſuppoſes a Power in him to change it, 


Ibid. 212. ſays it is the ſame if he ſaffers a Recove:? 5 
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the Uſe of his laſt Will, and declares Uſes by Deed in the mean time; yet they are revocable, bein 

tounded on a Recovery ſufter'd to Uſes that were alterable at the Will of A. Therefore in ſuch a Caſe 
he may either declare new Uſes, or if he makes a Leaſe for Years, that ſhall bind the Perſons nomi- 
nated by the Declaration of the Uſes to the Will, cites Hob. 349. Bro. 337. b. 19 H. 8. 12. Dy. 


166. 324. 


Utes "Ks 


2. When Feoffment is made 0 x ak his Will, or to the Uſe of his And. 245. 
ill, and aſter the Feoffor deviſed that his Feoffees ſhall have the Land P. 2 59. 8. C. 
tor certain Time. Adjudged that the Land paſſes by the Will; for an —_s op 
there is a Diverſity where Feoffment is made to the Uſe of a Will, or of Feotfor has 
Perlormance of a Will, or to /uch Uſes as Feoffor ſhall declare by his Mill; the Vee, and 
tor in the firſt Caſe the Uſe of the Feoffment immediately executes in the way do with 
Feoflor ; in the laſt Caſe ic is in him only, tor want of rhe Conſideration 1 E 6. 
in the Feoffees till the Will is made: So that in the firſt Caſe the Deviſe ment had T 
ſhall be Deviſe of a Tenant in Potteſſion ot the Land; in the 2d Caſe been made. 
che Will ſhall be bur Inſtrument to convey the Uſe of the Feottinene, Le. 192. 


Mo. 280. pl. 434. Mich. 31 & 32 Eliz. C. B. Batty v. Trevilion. „ N 


| does not ap- 
.. C. and ſame Diverſity cited Mo. 516. in Lord Buckhurſt's Caſe, that when the Refe- 
rence is to the Diſpoſition by his Will, there the Will is the Subſtance to guide the Matter. But when 
the Reference is to Perſons hom he ſhall name by his Will, there the Will is but Circumſtance. and 
Iaftrument to name the Perſons; and the Perſons ſhall take nothing but the Naming by rhe Will, and 
the Subſtance by the Livery.-— See pl. 3. 


z. It was Reſolved by Advice of all the Juſtices in England, 1ſt. 6 Rep. 1-. 
That when Feoftment is made to the Uſe of a laſt Will, the Ferffor has the b. Mich, 41 
Land again by the Uſe, and this is intended 7o the Feoffor and his Heirs, 3a —5 
2dly, That when he limits the Uſe upon Eftate * executed to ſuch a Perſon, ard 
and of ſuch Eftate as he ſhall name 9 his Will, there he has Power to Clere's Caſo, 
limit a Uſe by the Will; and this ſhall not enure by Will as a Devile, S. C. accord- 
but upon the Statute executed as Limitation of Uſe. 3dly, If he has 18 * — 
Hate which he may paſs by Will, and has allo a Power to linut 4 Uje of the 1g hog in 
ſame Land as is aforeſaid, that in ſuch Caſe, it he deviſes the Land gene- Bl. R 
rally, the Deviſee is in by the Deviſe in Eſtate ; bur it he „% the Uſe Gro. E. $75. 
ly Special Words, he ſhall be in of the Uſe upon the Statute executed. Ill .. 
4th 


y, It he has Power to limit an Uſe, and no Power to deviſe the Land in BY 7 C. 


Late, there if he deviſes the Land generally, this ſhall enure as a Þ but adjorns- 
Limitation of the Uſe; becauſe otherwiſe it ſhall be void, as in the tur. 


principal Caſe he could not deviſe the Land becauſe he had convey'd two 12 ais 
Parts before, Mo. 567. pl. 773. Parker v. Sir Edward Clere. 2 Jas B. K. 
S. C. and 

Judgment affirm'd. And Coke Attorney General, ſaid that ulley' Caſe in the Exchequer, after 
Argument, was adjudg'd accordingly, that it ſhould nor enure as a Deviſe, but as a Limitation upon 
the former Feoffment ; for otherwite the Will would be utterly void. S. C. cited Mo. 611. pl. 
$:2—Gilb. Law of Uſes 210, 211: cites S. C. and the Diſtinction as above in Mo, —S, C. cited 
ibid. 204, 205. and ſays the Reafon of the Dixerſity ſeems to be this, in the firſt Caſe he having li- 
mited no Uſes, and having a Uſe to him andhis Heirs, the Feoffment in both Caſes being made without 
Confideration, the Statute executes the Eftate fully in him again, and leaves nothing in the Feoffee; 
but in the latter Caſe, there being Uſes _— named, thu' the Feottor had his Eſtate again, yer 
there is a Poſſibility left in the Feoffee, which becomes an Eſtate when the Contingency happpens : 
But then it will be objected, that the firſt Feoftment being made upon Truſt aud Confidence to per- 
form his laſt Will, this was a Uſe in Contingency ; and To there is the ſame Reaſon for this Cale as 
for the other; but it may be anſwer d, that this is no Uſe; or if it were one at Common Law, ver that 
tis now deftroy'd by the Feoftee, who can never perform the Truſt repoſed in him becauſe the Eſtate 
preſently by the Act out of him; at Common Law, it might be a Uſe, for he had an Eſtate in him ; fo 
that he could perform the Will of the Deviſor. But in the other Caſe, the Will is bur a Direction of 
the Perſons, and the Eſtates they ſhall have — 1 to this Power reſerved upon the Feotfment, and 
there upon the original Feoſtment there was nothing for the Feoffees to do, 

When the Feoflment was made to the Uſe of the Feoffor's laſt Will, this was expounded to be no 
More than reſerving a Power to diſpoſe of the Land by Will, which as Owner he might do before, and 
not that he deſign'd himſelf to raiſe a particular Authority to limit an Uſe to this or that Perſon upon 
the Feoftment ; ſo the Feoffment being made without Conſideration, was to the Uſe of him and his 
Heirs; and therefore when he diſpoſes of the Land, rho* he did it as having a Power by the Feoftment. 
yet the Will took Effect, as he was Owner of the Land. But this Diſtinction ſeems to me to have no 
Manner of Reaſon or Ground for it in any fair Conſtruction. Gilb. Law of Utes, 210. 
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 * 7s if one levy a Fine to ſuch Uſes as be ſpall name by his Vl, and he declares them after 7 his Wit, 
vet this ſhall not be Deviſe of the Land, but it ſhall paſs by the Eſtate executed. Arg. Mo. 26;, pl, 
412. in Lady Greſham's Caſe. | 


+ And ſhall not enure as a. Deviſe. Arg. Mo. 519. cites 35 Ellz. at St. Alban's Term, reſolel 
in the Caſe of Thomas v. Gwinn. 


It was ar- 4. Feoff ment by A. of 2 ſeveral Acres, whereof one was leaſed to B. and 
zued, _ the other to C. to the Uſe of his laſt Will. A. makes Livery on the ſe. 
_ : — veral Acres, but B. refuſes to attorn.— A. makes his Will, and declares 
enure in the Uſe to himſelf tor Lite, the Remainder to a Stranger. B. pram; 
ſeveral his Eſjtate to the Feoffee, and the Feofice dies. Per Cur. This does not 
Courſes, yet enure to make Attornment and Surrender, as expreſs Surrender will. 
n= for tor expreſs Surrender admits the Reverſion to be in the Grantee to whon 
Part in one the Surrender is made. But here, before Attornment, the Grantee hz 
Courſe and nothing; and after Attornment, the particular Eſtate being granted, i: 
Part in wwe ſhall be drown'd in the Reverſion; and tho' the Words ot the Deyiſ: 
2 is are That his Feoffees and all other Perſons, which after his Deceaſe ſhal! 
Deviſe e- be ſeiſed, ſhall be ſeiſed to the ſame Uſes before declared; and of B. 
ures as Acre he has no Feoffee, but the Feoſßment void for want of Attornment, yet 
Deviſe for it was agreed that the Deviſe was good. 2 Brownl. 51. Hill. $ [x 


a 
ee C. B. Bone v. Stretton. 


of the Uſe 3 ; | 

7 the Feeffment for the other Acre; for it is agreed in Sir Rowland Feywood's Caſe, 2 Rep. 35 2 
Rep. 18. a. Sir Edward Cleer's Caſe, and alſo in this Caſe, the Deviſor has expreſsly declared Ibn 
the Land ſhall paſs by the Feoffment, and that the Will ſhall be but a Declaration of the Ut of d: 
Fcoffment, and fo nothing ſhall piſs by the Deviſe ; ro which the Juſtices ſeem'd to accord, and ſo i 
was adjudg'd accordingly. 2 Brownl. 52. Bone v. Stretton. | 


Ley 39. 5. A Fine is levied to the Uſe of ſuch Perſons, and for ſuch Eſtates, 2 

Mich. 9 Jac. the Conuſor ſhould limit and appoint by his laſt Will. He after this 

of 2 covenants to ſtand ſeiſed of theſe Lands to the Uſe of his 2d Son and his Heirs, 

Brands and then makes his Will, and diſpoſes of the Eftate therein according to tle 

Caſe. Power. The Queſtion was, which of theſe Diſpoſitions ſhould take 
Place, the Deed or the Will? The Will was according to the Power, 
reſerved upon the Fine, and the Deed intervened before they came to execut: 
this Power. It was there held, that having made a Diſpoſition of the 
Eſtate by Deed, tho* by a Covenant to ſtand ſeiſed, that thould take Ef 
fett; and the Will, tho' made according to the Power, came too late to 
execute it. Chan. Caſes, 100, 101. per Holt 1 in his Argument in 
Caſe of Bath v. Montague, cites Lee 39. Broad's Caſe. 

6. Copy holder ſurrenders to the Uſe of his laſt Will. The Will is 
only declaratory of the Uſes of the Surrender, and nothing paſſes by 
the Will, but all paſſes by the Surrender; per Williams J. and agree! 
per Fleming Ch. J. Bulſ. 200. Paſch. 10 Jac. Semaine v. 

7. A. infe f d B. and C. to the Uſe of * for Life, and after his 
Deceaſe to the Uſe of ſuch Perſon or Perſons as he ſhould appoint by bis 
Will, tor ſuch Intereſts or otherwiſe as in his ſaid Will ſhould be ſpeci- 
fied, —A. made his Will, which being without Reference to the Feol- 
ment, the Law will conſtrue it as the Will of him thar is Owner, 
may diſpoſe of it as Owner, and not as Declaration of the Uſes, which 
is an Authority only; ſo that what the Will was ſufficient to paſs as 
Will, paſſes by it; but other Things therein deviſed, which would pab 

as by a Declaration of the Uſes of the Deed, will nor paſs; and it cat- 

not * conſtrued a Will for one Part, and an Authority tor another; Pet 
3 Juſtices againſt Croke J. Cro. Car. 38. pl. 5. Trin. 2 Car. C. B 
Brown v. Tailor. 

* Cited per 8, Sir W. D. enfcef*d ſeveral to ſach Uſes as he ſbould declare by Hi: 

Fleming Ch. i in Writing. It, in Purſuance of that Feoffment, he had limitec 


3 2 55 the Uſes by his Will, the Will had been but declaratory ; tho? if he had 


maine's made a Feoffinent to the Uſe of the Will it had been other wiſe, according 
t0 


ry I — 1 2 * — " 


Uſes, 2 261. 


o Sir Edw. Cleer's Cale, 6 Rep. 18. Vent. 194. Paſch. 24 Car. Caſe, and 
2. B. R. in Sir Ralph Bovey's Caſe. ſays that the 
. | | Will is only 
directory. 10 Rep. 86. in Loveis's Caſe. 
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9. And Hale ſaid, That my Lord Coke made a Feoffment (provided that 
he might diſpoſe by his Will) to the Uſe of the Feoffee and his Heirs ; and 


| reſolved, in that Caſe, he might declare the Uſe by bis Will, which 


ſhould ariſe out of the Feoftment. Vent. 194. in Sir Ralph Bovey's 


Cale. 
10. If a Settlement be made and Lands charg d with ſuch a Sum of Money 
as a Will ſhall declare, the Will in ſuch Cafe will be bur Declarative, and 


ut Operative. Cited 2 Vent. 367. in Lord Pawlet's Caſe, as the Caſe of 
Bond v. Richardſon. 


(G. a) Rules relating to Uſes. 


L. SES are not allowable but as they are I e to the Rules in 
Law and Reaſon, by Anderſon Ch. J. Cro. E. 334. Trin. 36 Eliz. 
C. B. in Cafe of Frederick v. Frederick. 

2. This Re is to be obſerved in Uſes, that in every Caſe there is to 
be Donor and Donce, who ſhall take as well in Limitation of an Uſe as 
of an Eſtate executed; and tho* the Common Law knows nothing of 
Uſe, yet now by the Statute an Uſe is an Eftate, and to take ſuch an Eſtate 
there ought to be a Donee; per Walmſley. Cro. E. 334. in Caſe of Fre- 
derick v. Frederick. 


(H. a) Good or not. Limited upon what. 


. A N Uſe to be raiſed on an Impaſſibility ſhall never ariſe, as if I co- 
| A venant to ſtand ſeiſed to the Uſe of B. and his Heirs, after the 
Eud of a Term tor Years, which F. S. has in the Manor of D. whereas 
J. H bas no Term, in it in ſuch Caſe the Uſe ſhall never ariſe. Arg. Le. 
195. And S. P. admitted, ibid. 199. pl. 279. in Ld. Paget's Caſe. | 
2. An Uſe ſhall begin on a Contingency ; Per Gawdy J. and cites 27 H. 
8.5. And if A. and B. covenant by Indenture that A.'s Sons ſhall marry 
Ps Daughter, on which B. pays A. 100 I. and A. covenants that if the 
Marriage don't take Effect, that A's Feoffees ſhall ſuffer B. his Execu- 
tors and Aſſigns to have the Iſſues and Profits of certain Lands, till B. 
his Executors and Aſſign ſhall be contented of the ſaid 100 I. by A. his 
Executors or Aſſigns, there if the Marriage takes not Effect upon ſuch 
Contingent, the Uſe ſhall ariſe ro B. Per Manwood J. 2 Le. 16. pl. 
25. in Brent's Caſe. ' 
3. A future Uſe may well be raiſed on Non- Performance of a Condition; Le. 264. 
Per Glanvil. Cro. E. 689. in Caſe of Smith v. Warren, cites it as ad- 26. pl. 355. 


20 Eliz.. in 


jag d in Pl. C. Bracebridge's Caſe. C. B. Brace- 


bridge's Caſe 
acordingly.——— Mo. 99. pl. 243. S. C. by Name of Harwell v Lucas. 2 Le. 221, 222, pl. 281. 


$.C-——S. P. by Manwood J. 2 Le. 16. pl. 25. in Brent's Caſe. 


(I. a) Limited 
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(I. a) Limited i» futuro. 


1. JF a Man covenants that after his Deceaſe his Heirs ſhall ſtand ſeiſa 
to the Uſe of his younger Son, tis void; Per Hobart Ch. J. Hoh 
313. in Caſe of Kibber v. Lee. | | 
So of a Bar- 2. Limitation of an Eſtate on a Covenant to ſtand ſeiſed may be mad: 
gain and Sale to commence after the Anceſtor's Deceaſe ; for the old Seiſin of the Core. 


if the Conſi- « a ; | 
bo nantor is enough to ſupport it. Arg. 2 Mod. 208. in Caſe of Southcot y, 


ood ; and Stowel. 
ſo of Limi- ä . : 
tation of Uſe upon Feoffment, Fine, or Recovery; for Uſe is volatile, and may commence in future; by: 
not ſo where the Eſtate paſſes by Livery to avoid Abeyance and the Incongruity that any ſhould haye ; 
particular Eſtate without Donor or Leſſor ; and this is by Rule of Common Law. Bur in the Caſe d 
Uſes *tis raiſed out of Franktenement, and when *tis raiſed, the Statute 27 H. 8. transfers that to the 


Poſſeſſion. Jenk 247. pl. 37. 


But where 3. Where a New Rent is created, tho' for Life or in Fee, it may i 


an Old Rent %, Creation be limited to take Efle& at any Time in futuro, becauſe it hu 
is granted . . . . 
for Life, or no Exiſtence till that Time r 10 no Suſpenſion of any Free. 


in Fee to hold. Carth. 308. Paſch. 6 W. & M. B. R. Oſmere v. Sheaf. 
commence | | 

in futuro, there the Grant is void, becauſe there is a Rent in Eſſe, and fo the Frechold of that Ren 
which was in Eſſe at the Time of the Grant will be ſuſpended, and therefore ſuch Grant is void. Cart 
308. Oſmere v. Sheaf, — Carth. 3 52. Arg. S. P. in Caſe of the King v. Kemp. The ſame Law af: 
New Office; and the ſame Difference is between a new and old Office as between a new an old Rem 
Carth. 352. Trin. W, 3. B. R. the King v. Kemp. 


4. A Feoſſment to the Uſe of the Right Heirs of F. S. after the Det 
of F. F. is a future Uſe ; but it it were limited to ariſe after the Death 
one without Iſſue, this is void, without a particular Eſtate to ſuppon 
it. So is Pell and Brown's Caſe, unleſs the dying without Iſſue be with- 
in a certain Term, as within the Lite of a Man; for otherwiſe the Lay 
will not expect the Veſting of it; but will conſtrue the Limitation tobe 
void, becauſe the Poſhibiliry is foreign; Per Holt Ch. J. and fays that 

* Mo. 486. Dolcroft's Caſe in “ Moor is expreſs. 12 Mod. 39. Paſch. 5 W & M. i 
pl. 686. Caſe of Davis v. Speed. 


(k. a) Nez Uſes, Where well limited upon a Reowi- 
cation or Power reſerved. 


I, Suffer'd a Common Recovery, and 13 H. 8. declar'd the Uſes to be 
to the Intent the Recoverors ſhould perform his Will touching the 
Diſpotition of thoſe Lands, and then Willd ſo and ſo ; Per Dyer Ch. |. 
A. may at any Time alter this Will and the Uſes directed in it; for Will 
and Laſt Will are intended all one. And this Indenture is Quaſi a Will 
which is changeable ; And the other Juſtices agreed to this Opinion. D. 
314. b. pl. 97. Trin. 14 Eliz. Anon. | 
Cro. E 34. 2. A. ſeiſed in Fee, and having Iſſue only three Daughters, B. C. and 
pl 1. Mich. D. covenanted to ſtand ſeiſed to the Uſe of himſelf for Life, and after his 
26 & 2: Deceaſe, then to the Uſe of his Daughters, and if any die without Is 


— _ their Part to go to the Survivors and the Heirs of their Bodies, provided ＋ 
I 


Ules. 253 
ir ſhall be lawful for the ſaid A. to limit any Part of the ſaid Land by Will Standiſh 


for the Advancement of any Perſon for Liſe, Lives or Years, for Payment of 3. C. and 


his Debts, or Legacies, Freferment of his Servants, or other reaſonable Con- us rnd 


fideration. B. died without Iſſue, then A. affign'd great Part of the in B. R. For 


Land limited before to B. to D. for the Advancement of D. and the the Proviſo 
Heirs of her Body for 1000 Years. Adjudg'd by all the Juſtices of Eng- Ns v0 limit 
land, that the Limitation for 1000 Years was void, and not warranted p Dare toe 


by the ſaid Proviſo. 1 Rep. 175. a. b. Hill. 26 Eliz. in the Court of Dans y ug 
Wards, Mildmay*s Caſe. Preferment 


33 OD n+ X of his Ser- 
yants, or other reaſonable Conſiderations &c. and this Demiſe for 1000 Years is not reaſonable, nor 
can it be for the Advancement of the Blood of A. which was the Intent of the Indenture; for it ſhall 

oro D. Hnsband if he ſurvives her, and if D. ſurvives him, it will go to her Executor on her Death, 
and by no Poſſibility can go to the Heirs or Blood of A. but will go to Strangers Beſides C. by the In- 
denture was to have a Part of it, whereas by this Leaſe all her Intereſt in Effect is quite taken away 
contrary to the Intent of the Indenture. Mo. 144. pl. 287. 8. C—— Jenk. 247. pl. 36. S. C 


M. a Widow made a Feoffment in Fee to the Uſe of herſelf for Life 
wander to B. her youngeſt Son in Tail, Peake 6b Kaen 
ber own right Heirs, with a Power of Revocation on tender of 10 l. to 
the Feoffees, and that then the ſaid Uſes ſhould be void, and that the 
Feoffees ſhould ſtand ſeiſed to ſuch new Uſes as ſhe ſhould declare; af- 
terwards by another Deed ſhe did revoke the former Ules, and declared, 
that the Feoffees and their Heirs ſhould ſtand ſeiſed of the Lands to the Uſe 
G. V. for Life, Remainder to herſelf for Life, Remainder to B. in Tail, 
with Remainder as before; attetwards B. died, leaving Iſſue a Daugh- 
ter, then M. died, leaving A. her eldeſt Son and er. It ſeems, that 
if A. had enter'd after the Death of M. (which he did not) that in ſuch 
Caſe he had defeared clearly the Eſtates and Uſes limited by the firſt 
Indenture ; but not having enter'd, the Attorney General thought it clear 
that the Eſtate limited in Tail to B. was not avoided. And yet it ſeems that 
the laſt Limitation in the new Indenture is not ſufficient to ſettle good 
Uſes de Novo, but that the old Uſes being void the Land deſcends. 
* 744 pl. 1023. Paſch. 42 Eliz. in the Court of Wards, Vernon's 

e 


A. ſeiſed in Fee infeoffed F. S. and F. N. to the Uſe of himſelf for Noy. 28. 
175 Remainders over wich pb of 8 on Tender of 12 1, . Allwaers 
to the Feoffees, and then the ſaid Uſes to ceaſe, and to be to the Uſe of him and v. Bird, 
his Heirs ; accordingly A. revokes, and by a new Deed declares that F. C. 4 2 
and F. N. for good Conſideration in the Deed expreſſed, ſhould ſtand ſeiſed of not appear. 
the faid Land to the Uſe of himſelf &c. But held that this ad Inden- | 
ture is not ſufficient to raiſe the new Uſes; for tho* the Conſideration, 

(viz. Blood and Affection) be ſufficient, yet he does not covenant to raiſe 
them out of his own T but that his Peoffies ſhould be ſeiſed. So that 
none but they ſhall ſtand ſeiſed, whereas he has not any Feoffees, and 
therefore no Uſe can ariſe. And the Intent ſhall not make it to 
conſtrued that he himſelf ſhall ſtand ſeiſed, ſeeing that he has no 
__ Cro. E. 856. pl. 21. Mich. 43 & 44 Eliz. C. B. Atwaters 
v. Bird. 

| | 


» 


n (L. a) Limi- 
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Uſes. 


See Execu- 
tory Deviſe. 


(L. a) Limitation. Good. Fee after a Fee. 


1. TW Eoffment in Fee by A. to two to the Uſe of A. and B. for their Lire, 
Remainder to C. their Son for his Lite, and after to other tun 
Feottees to the Uſe of the Heirs of the Body of C. &c. All the Juſtice, 
held that the 2d Feoffees had not the Fee, becauſe the Fee- ſimple wy 
given botore to the firſt Feoffees; and one Fee-Simple cannot depend © 
another, notwithſtanding that atter the determining of the former Uſe, 
for Lite, the Fee-Simple ſhould be veſted again in the Heirs of the Feof. 
for: And that the Words (That the 24 Feoffees ſhould be ſeiſed) ſhould 
be void. And the latter Uſe is utterly void, and ſhall not be raiſed by 
Indentment. Bur otherwiſe it had been if it had been by Deviſe. Godb, 1, 
pl. 9. Paſch. 23 Eliz. C. B. Anon. 
2. A. ſeiſed of Land in Fee and of other Land in Rever/ion after the Deal 
5 . Tenant for Life, levied a Fine of the Whole, as to that Parcel in Pf. 


eon to the Uſe of himſelf {or Life, the Remainder to MH. his Wife jo 


ife, Remainder zo B. his Son and Heir apparent, his Fleirs and Afign 
for ever; And as to the other Parcel in the Poſſeſſion of J. after the Death 
of J. and A. to the Uſe of B. his Heirs and Aſſigns for ever. And in Cal 

die, living A. then the Whole to the Heir of A. and his Heirs for ey, 
B. dies leaving Iſſue C. then J. and M. die. A. conveys the Land to 
Stranger and his Heirs. And whether C. or the Grantee of A. ſhould 
have the the Land, is the 8 This Caſe was argued by Poller. 
fen for C. the Heir of B. and he reports that the Court was of Opinion 
that the Clauſe, And in Caſe B. dies Gc. being by Way of Limitation of 
an Uſe, was a good Limitation ; but that no N was given, be. 
cauſe there were diverſe Imperfections in the Verdict, but that a new 
Venire facias was awarded, and afterwards the Parties agreed. Poller. 
52. and 99. 22 Car, 2. B. R. Carpenter v. Smith. 


_— 8 


a 


(M. a) Uſes upon Uſes. 


1. 8 E cannot be on a Uſe. See (O 3) pl. 4. and the Notes 
there, 

2, Poſſefion is transferr*d to the Uſe by the Statute, and therefore an L- 
cannot be expreſs'd u an Uſe, as Feoffment to F. S. to his own Uſe, and 
that he ſhall be ſeiſed zo the Uſe of R. H. This is void to R. H. becauſe 
the Uſe and Poſſeſſion was to J. S. before. Mo. 46. pl. 138. Per Brown 
J. Mich. 5 Eliz. Anon. 

3. A. enfeoffed B. and C. (his two Sons) to the Uſe of himſelf for Life, 
and after to the Uſe of them and their Heirs, Ad ultimam Voluntatem ſuan 


perimplendam, and atterwards deviſed it to D. Per Gawdy, D. ſhall not 


have the Land, for an Uſe can't be limited to an Uſe. So that when be 
limits it to the Uſe of his two Sons and their Heirs, he cannot after- 
wards limit it to the Uſe of his laſt Will; but the Words, Ad ulti- 
mam &c. are void Words, as to the limiting any Uſes thereby. And to 
that Opinion Clench J. agreed; but Fenner J. doubred. Adjornatut 
Cro. E. 382. pl. 2. Paſch. 3) Eliz. B. R. Girland v. Sharp. 


(N. a) Springin; 
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Uſes. 


(N. a) Springing Lies. What are, and good. 


IF A. covenants with B. that when A. ſball be enfeoffeq by B. of three 1 Rep. 99. 
; Acres in D. that then the ſaid A. — Herd — al hed fee a. cites . F. 
of the Land of the ſaid A. in S. "ap be thereof ſeiſed to the Uſe of the ſaid B. _ 4 
aud his Heirs; there if A. makes a Feoffinent of his Land in S. and after Wards 5 
B. enteoffs A. of the ſaid three Acres in D. then A's Feoffees ſhall be Eliz. Wood's 
ſeiſed to the Uſe of B. notwithſtanding that he had no Notice of the Uſe; Cle —— 
for the Land is and was bound with the Uſe aforeſaid, * ro whoſe N 4 
Hands ſoever it ſhall come; and it is not like to the Caſe where the Feoffee ; wh == 
in Uſe ſells the Land to one who has no Notice of the firſt Uſe. For in this was de- 
this firſt Caſe the Uſe was not in Eſſe till the Feoffment be made of nied in 
three Acres, N then the Uſe commenced. Br. Feotfments al Uſes, pl. Wi . 

a. cites 30 H. 8. 
: 2. Tho' Uſes of a Fine by A. to B. are upon Condition to pay to A. 40 l. 

r Ann. for his Life, but in Caſe of Default, then to the Uſe of A. for 
5 Life. Per Glanvil J. this being to the Conuſor himſelf is a Condi- 
tion, But if it had been limited to a Stranger to have ariſen on ſuch a 
Condition, it had been a ſpringing Uſe to him on the Non-Pertormance 
thereot. Cro. E. 689. pl. 23. Trin. 41 Eliz. C. B. Smith v. Warren. 

3. A ſpringing executory Uſe to ariſe after a dying without Iſſue the 
Law will not expect. Per Cur, 2 Salk. 675. Hill. 3 W. & M. in B. R. 
in Caſe of Davis v. Speed. 

4 Feoff ment to the Uſe of A. and his Heirs, to commence 4 Years from So it is, if 
thence, is good, as a Springing Uſe, and the whole Eſtate remains in K Mete to 
the Feoffor in the mean Time; Per Holt Ch. J. 2 Salk. 675. in ierten 
Caſe of Davis v. Speed. A. without 


we, if le 
tie exithout I ur within 20 Years ; Per Holt. Ch. J. 2 Salk. 675. in Caſe of Davis v. wb Mods 
39. 8.C, and S. P. Mod. 120. in Caſe of Pybus v. Mitford. 


5. Feoffment to the Right Heirs of B. This is no good Springing Uſe, Or to the Uſe 
per tot. Cur, becauſe it is by Way of Preſent Limitation. Aliter, where it 11 5 
is future, as to the Right Heirs of B. after his Deceaſe. 1 Salk. 225. pl. 2 


name, it is 


3. W & M. in B. R. in Caſe of Lamb v. Archer. good if J. S. 
Per Bridgman G1 Raym $3. Mich. 15 Car. 2. C. B. in Caſe of Bate v. Amherſt and Norton. "clots 
1 Rep. 176. b. Mildmay's Caſe, and 8 Rep. 95. Manning's Caſe. 


6. If A. covenants to ſtand ſeiſed to the Uſe of the Heirs of his own Body, Mod. 161. in 
begotten after the Deceaſe of B. This is a good Limitation of a Springing n 
Uſe; and the old Eſtate remains in A. till the Contingency N 1 
Per Holt Ch. J. who ſaid that this was the Opinion of Hale Ch. J. 

Carth, 263. in Caſe of Davis v. Speed. * 

5. The ff Uſe may be a Springing Uſe ; for if A. bargains and ſells If I bargain 

to the Uſe of B. 5 Tears hence this is a good future Uſe ; Per Holt Ch. J. 4. i 

12 Mod. 39. in Caſe of Davis v. Speed. 1 Tears, the 
Inberitance 


ef the Uje only paſſes, and there remains an Eſtate for Years by a kind of Subſtraction of the Inheritance 
or Oecupier of my Eſtate, but mecrly at the mon Law. Ld. Bacon, on the Statute of Uſes, 352. 


(O. a) Second, 
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(O. a) Second, or ſhifting Ules. 


1. OTE if a Man made a Feoffment in Fee before the Statute 
Uſes, made Anno 27 H. 8. cap. 10. or after this Statute 70 the Ce 

V. and his Heirs till A. paid 40 1. to the ſaid W. and then to the Uſe of th 
ſaid A. and his Heirs, and aiter comes the Statute of Uſes and execute 
the Eſtate in W. and after A. pays to W. the 40 J. there A. is ſeiſed in hu 
if he enters ; by ſeveral. But by ſome, A. thall not be ſeiſed in Fee by th 
aid Payment, unleſs the Feottees enter; Quære inde. And thereſore i 
ſeems to be ſureſt to enter in the Name of the Feoflees, and in his ow 
Name, and then the one Way or the other the Entry thall be good, at 
ſhall make A. to be ſeiſed in Fee; and therefore ſee that a Man at thi 
Day may make a Feoffinent ro Uſes, and that the Uſe ſhall change friq 
one to another by Aci Ex poſt fatto by Circumſtance, as well as it ſhould be 
fore the Statute 27 H. 8. of Uſes, Br. Feotiments al Uſes, pl. 3o. city 


6 E. 6. 
8 2. If I limit an Uſe jointly to two Perſons not in Eſſe, and the one am 
a Feotiment ,, be in Eſſe, he ſhall take the intire Uſe ; and yet if the other afterwarh 


to the (J 2 * . 
zu 2 comes in Hſſe, he ſhall take jointly with the former. Ld. Bacon onthe 


ſvall be and Statute ot Ules, 351. 


my Frſt le- | 
AM for their Lives, and I marry ; my Wife takes the whole Uſe ; and if I afterwards have a &, 
he takes jointly with my Wife. Ld. Bacon on the Statute of Uſes, 351. 


3. A. ſciſed of the Manor of K. leaſed 6 Acres, Parcel of it to 5 S. fr 


2 Le. 221, 21 Tears, without any Remainder, and after lets the 6 Acres to F. D. fu 
1. 281. Tears, to begin after the Expiration of the firſt Leaſe, rendring Reni; ul 
aſch. 16 afterwards made a Feoffment of the Manor and all his Lands to the Iii 


N the Feoffees and their Heirs, upon Condition if they did not pay 1o,oo| 


Lucas S. C within 15 Days, then it ſhould be to the Uſe of himſelf and M. his Wife, k 
and Dyer Reverſion to C. their 24 Son in Tail, with divers Remainders over, tt 
Maid that the Remainder to his Right Heirs ; Livery was made of the Land in Poſſe, 


23 and not in the ix Acres, the Money was not paid; atterwards F. 8.6 


15 Days is lorn d; A. and M. died; the firſt Leaſe ended; F. D. died; M. marriedtt 
good to raiſe Defendant ; C. diſtrein'd for the Rent. Adjudg'd, that tho? the Ret 
econdary {jon of the 6 Acres did not paſs by the Livery without Attornment, jt 
W e the Attornment of J. S. the firſt Leſſee, was ſufficient ; and altho' the Uk 
did not take to the Feoffees and their Heirs was determin'd before the Attornmen, 
Effect; for yet the Attornment was * to paſs the Reverſion to the laſt Continget 
the Condi- Uſe, and fo the Title of C. to the Rent was good. Mo. 99. pl. 243. Hil 


tion 15 Tye 14 Eliz. Harwell v. Lucas. 
annex'd to 


the State of the Land, but to the Uſe only; and the Meaning was, that the Feoffor ſhould never ba 
the Inheritance again. And. 113. pl. 157. S. C. by the Name of Bracebridge v. Bracebru⸗ 
but S. P. does not appear. — Le. 264. pl. 355 20 Eliz. C. B. Bracebridge's Caſe S. C. and S. P. 4 
judg'd „ that the Limitation beyond the firſt Uſe ſhall not be defeated for Want of Atto 
ment to the firſt Uſes. 


4. Conveyance by Fine to A. B. t9 the Uſe of C. D. and M. his Wifef 
Life, Remainder after their Deceaſe to the Uſe of C Executors for i 
Months, and after the fix Months ended to the Uſe of E. and the Hai 
Male of his Body, Remainder to C. and his Heirs, provided if C. at at 
Time after have Iſſue of his Body, or any Wife of C. at his Deceaſe be E 
ſient with any Iſſue begotten by C. then after ſuch Iſſue had, and afin 
5oo J. paid to G. or tender'd and refuſed, within 72 Months after the Bini 


ot ſuch Iſſue, then rhe Uſe of the ſaid Lands immediately aſter the f 
Months expired ſhall be zo C. and the Heirs of his Bedy, and in Default“ 


C. an 


> 


Ules. | 267. 


C and his Heirs for ever. M. dies, and C. marries N. Per Plowden and 

Dyer, before the Performance of the Contingent, C. has no larger Eſtate 

than he had before. D. 314. pl. 96. Trin. 14 Eliz. Anon. 1 

5. A. made a Feoffment to the Uſe of himſelf in Tail, Remainder to B. 

his Son in Tail. A. died, B. enter'd, and by Indenture bargain'd and ſold 

(without any Words of Dedi & Conceſſi) the Lands to the Uſe of J. S. 

in Le; and in the Indenture was a Letter of Attorney to make Livery, 

which was made accordingly. J. S. by the ſaid Indenture covenanted, 

that if B. before ſuch a Day paid 40 s. that then J. S. and his Heirs 

would ſtand ſeiſed &c. to the Uſe ot B. and his Heirs, and if B. did not 

pay &c. then if the ſaid F. S. did not pay to the ſaid B. within 4 Days 

atter, 101. that F. S. and his Heirs ſhould thenceforth be ſeiſed to the Uſe of 

the ſaid B. and his Heirs &c. and B. covenanted further to make ſuch 

ſurther Aſſurance as the Counſel of B. ſhould adviſe. Both faiPd of Pay- 

nent; B. levied a Fine to F. S. without any Cunſideration. It was adjudg'd 

4 good Feoffment well executed by the Livery, notwithſtanding the 

Words of Bargain and Sale only; and that the Covenant to be ſeiſed to 

the ew Uſes conditionally, upon Payment and Non-paymenrt, being in 

one and the ſame Deed, thould raiſe the Uſe upon the Contingency ac- 

mt! cording to the Limitation of it. Le. 25. pl. 31. Trin. 26 Eliz. B. R. 

rh Benicombe v. Parker. 

the 6. A. made a Feoffment to the Uſe of himſelf for Life, Remainder to But Godfrey 
his Wife for Life, Remainder to his right Heirs, with a Proviſo if his Son Ag * 
interrupted his W ite it ſhould be zo the Uſe of the Wife and her Heirs. A. g Reafon 

made a Leaſe for Years, to begin after * his Deceaſe, and died. The thereof to 
Son diſturb'd the Wite. Reſolved, that the Uſes will not ariſe to give be, becauſe 
the Wife the Fee. Arg. Cro. E. 765. in Caſe of Wood v. Reynold, cites the 3 — 

res Hill. 42 Eliz. The Caſe of Leigh v. Burton. A. 


1 right Fleirs 
4 <vas the an- 
att tient Reverſion, and no new Eſtate, and a Condition cannot be annex'd thereto. Ibid —— Accordingly Mo. 
IT; 42. pl. 1022. Mich. 41 & 42 Eliz, Barton's Caſe, S. C. ſays it was to begin after the“ Wite's De- 
_ ceaſe, Reſolved by Popham and Anderſon Ch. J. clearly, that the future Uſe was check'd by 


the Leaſe, and never ſhall ariſe ; but ſince it could not ariſe at the Death of the Wife, by reaſon of 


. the Leaſe for Years, it is deſtroy'd-for ever; yet nota, (ſays the Reporter) that the Leaſe was only an 
it lutereſſe Termini all the Time of the Wife's Life; and the Diſturbance which ought to raiſe the Uſe 
ſha, in Fee to the Wife, was made in her Life before the Commencement of the Leaſe. G. Law of 


Lies &c. 138, 139. cites S. C. and ſays the Wife ſhall not have the Reverſion, becauſe the Leaſe has 
iter d it; tor there is the ſame Eſtate to be executed in the Wife as was in Being at the Diſpoſition of 
the particular Eſtate. 


* 7. A. bargain'd and ſold Land to B. and his Heirs for 500 I. upon Condi- 
U Thar if A. paid B. 500 J. he might re-enter, and be ſeiſed to the Uſe of 
nel, me and his Heirs, until he attempt to alien without the Aſſent of B. 
"ge e then to the Uſe of B. and his Heirs, and a Fine was levied to thoſe 


Uſes. A. paid the 500 Il. and enter'd. Afterwards A. alien'd to J. S. 
without the Aſſent of B. Per Ld. C. Egerton, No Uſe will ariſe to B. 
tecauſe B. entering for the Condition broken, ought to be in of the old 
Uſe and Eſtate, and cannot be ſeiſed to the other Uſe; alſo the Fine was 
kvied to B. by which B. who was the Conuſor, and alſo Bargainor, who 
came in by the Uſe of the Fine, cannot 2 ſeiſed to any other Uſe; 
Wor then there ſhould be Uſe upon Uſe. Mo. 761. pl. 1054. Paſch. 3 Jac. 

In Chancery, Holloway v. Pollard. 


Uuu Cb. a) Ceſſer 


2 58 Uſes. ED "OR 


— 


(P. a) Ceſſer of Uſes. How. Ard in what Caſes they 


ariſe again. 


1.1) ENT was granted by Fine, with Condition that when any Heir i 

within Age, chat the Rent ſpall ceaſe during the Nonage, and th: 
Feme recover d Dower during the Nonage, & Caſſet Executio, till the full A 
of the Heir. Nota. Br. Po ment, pl. 41. cites 24 E. 3. 61. 

2. A. levied a Fine of Five Jard. Land to the Uſe of himſelf for Lit, 
Remainder to the Uſe of B. his eldeſt Son, and M. his Wite, and the 
Heirs of the Body ot B. Proviſo if Baron die, living A. that M. ſhall ha 
one Yard-Land and a half in Poſſeſſion for her Life 3 but does not fay what 
Yard-Land and a half in certain. B. dies. M. enters, and elet?s one Vir 
Land and a half. Adjudged by all the Juſtices excepr Anderſon, with 
the Advice of Popham and Periam, That the Uſe for the Life of A. ceiſe 
by the Election, without Entry into the Land elected by H. Mo. Gon. pl, 
832. Trin. 39 Eliz. C. B. Marihall v. Marthall. 

3. An F/tate Tail may ceaſe tor a Time, and yer riſe again; and may 
ceaſe as to one Perſon, and be in Force and Eſſe as to another; per Ho 
bart Ch. J. Hob. 257. in Caſe of Duncomb v. Wingheld, cites Beau. 
mond''s Caſe. 

4. It I entail a contingent Uſe, both Eſtates are alike ſubject to the con. 
tingent Uie when it talleth 3 as when I make a Feoffment in Fee to 2 
of my Wife for Life, the Remainder to my firſt begotten Son, I having no 
at that Time, the Kemainder to 1 Brot ber and his Heirs; if my Miſe du 
before T have any Son, the Uſe ſhall not be in me, but in my Brother: And 
yet ii I marry again, and have a Son, it ſhall diveſt from my Brother, 
and be in my Son. Ld. Bacon's Readings on the Statute of Ules, 350, 
351. 


(Q. a ) Uſes interru ped. 


| | | 4 2 
G. Law of 3. A. levied a Fine to the Uſe of himſelf and his Heirs, till a Mari 
Uſes &. had between B. his Son and M. and aſter to the Uſe of A. for Life, al 


$26, res after to his Executors tor 21 Years, for Payment of Debrs and Legacis; 


SN future Uſe tor the Jointure and the Entail ; but they doubted ot che De. 
dies. It de- viſe, becauſe he deviſed the Portions oat of the Lands, and did not devils 
ſtroys the the Land. Mo. 731. pl. 1018. Strangewayes v. Newton. 
contingent f | 
Eſtate ; otherwiſe it is, if he had deviſed Portions out of the Land ; for chat could not alter 4 
Frechold. 

4 4 
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A. covenants to ſtand ſeiſed to the Uſe of his Wife which ſhall be, 
* then he makes a Leaſe of the Land, and afterwards takes a Wife. 
This is ſuch an Interruption, that the Uſe ſhall not ariſe to the Wife. 
Lane. 61. in Sir Edward Dimmock's Caſe, it was ſaid by Bromley 

to have been ſo adjudged, but that in Winter's Caſe, 4 [ac. B. R. 
and alſo in Ruſſell's Caſe, cho' it ſeem'd agreed that the Leaſe for Vears 
ſhould be good, yet it was not reſolved but that the Wife may have Free- 
hold well enough, by virtue of that Covenant. 

5. Feoffment to the Uſe of A. when he marries my Daughter - If I fell 
the Land betore A. marries her, and after he marries her, A. never ſhall 
have the Land. Arg. Litr. R. 254. in Beck's Caſe. 


(R. a) Uſes. Firfeited or barr'd. In what Caſes. 


1. JF Ceſty que Uſe be attainted of Felony, the Lord ſhall not be aided Br. Feoff- 

by Subpoena to have his Eſcheat; and if the Heir be barr'd by the 1 Uſes, 
Corruption ot his Blood, then the Feoffee, as it ſeems, ſhall retain the p * 
Land to his own Uſe. Cary's Rep. 14, 15. cites Brooke, 34. and fays that 

| the Heir 

ſhall not have a Subpœna neither.———Uſe cannot be forfeited, but a Thing in Poſſeſſion or Seiſin 
only. Br Feoffment to Uſes &c. pl. 22. cites 4H. 7. 18 Uſes are not forfeitable for Felony ; for in 
ſuch Caſe the Lands are caſt upon the Lord of whom they are holden, for want of Heirs; but an Uſe is 
ell of no-body, neither are they forfeitable for Treaſon ; for all Tenures are forfeited by the Breach of 
Fidelity and Duty owed to the Lord; for the Tenants rake their Eſtates under that Condition, and con- 
kquently all Breaches of Allegiance forfeit the Eftate to the King, fince it originally came from him, 
and conſequently the Eſtate which is holden may be forfeited ; bur an Uſe is held of no-b:dy. But this 
is aller d by the Statute. G. Law of Uſes &c. 38, 39. 


2. No Uſe can be forfeited at this Day, unleſs it be of a Chatile or a 
Lzaſe; for all Uſes of Franktenement are, by the Statute of 27 H. 8. 
executed in Poſſeſſion; and ſo there is no Uſe which can be forfeited, 
and it would be in vain to give Uſes where no Uſe is at the Time. And. 
294. pl. 302. in Sir Francis Inglefield's Caſe. 


(S. a) Uſes chang d. In what Caſes. 


FF Ceſty que Uſe of a Manor does bargain and ſell tol. Land Arg. Liit. 
Parcel of the Manor, no Uſe is changed for the Uncertainty. 7 * 
Bridg. 12. Arg. cites 12 H. J. 8. B. ſays chat 


in Caſe of Limitation of Uſe it is otherwiſe. 


2. Where it was found by Office that it was covenanted by Indenture be- But Brook 
ſueen two, that the Lands and Tenements of the one ſhall deſcend, revert, or 4 5y _ 
remain to his Son and Heir apparent in Conſideration of the Marriage, and to H. 8 © +50 
the Heirs of the Body of him and his Feme, this ſhall not change the Ule agreed by all 
lor two Cauſes, the one becauſe the Matter is future, and to be done and the Juſtices, 
not executed, the other is inaſmuch as the Party by this disjunEtive uon great 

Remain, Deſcend or Revert) may do which of them he will ; therefore * 
this thall not change the Uſe, but refts in Covenant expefFant to be done 4 Caſe of 
an 


— — 
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anteil and ſo it this Matter be not done accordingly, there 1s not any Remedz 
Ela; of the but by Action of Covenant; Per Rede J. Br. Feoffments al Uſes, pl 


County of 2. a 
ve 16. cites 21 H. 7. 18. 


who was F 5 3 | | 
attainted with the Lord Dacres of the South for the Death of a Man, that where he at his Marri,, 
51 H. S. after the Statute of Uſes made 27 H. 8. coveranted for 100 I. ard in Conſideration of 

Marriage, that be and his Heirs, and all Perſons ſeiſed of his Lands and Tenements in H. ſhauld be there. 
of ſeiſed to the Uſe of his Feme for Term of her Life, and after to the Heirs of her Body by: him bepor. 
ten, that this ſhall change the Uſe well enough, and is very good; and therefore the Land was fa; 


and was not forfeited, Quod nota. N 


3. If Feoffee makes Feeffment with Warranty in Deed or by Dedi, which 
Cate implies a Recompence, yet this ſhall not alter the Uſe, Arg. D. 10 
pl. 31. Trin. 28 H. 8, | 
of Cove- 4. A Man cannot change a Uſe by a Covenant that is executed before, R 


vant to be PFeoflments al Uſes, pl. 54. cites 36 H. 8. Per Hales. 

eiſed to the . : 10 
57 of W. S. becauſe IT. S. is bis Couſin, Br. Feoftments al Uſe, pl. 54. cites 36 H.. 8. Per Hales, 
becauſe W. S. ſometime before gave m 20 J. unleſs the 201. was given to have the ſame Land, 3; 
Feuftmentsal Uſes, pl. 54. cites 36 H. 8. Per Hales. 


As for 1col. - 5, But contrary of a Con/ideration preſent or . for the ſame Purpiſt 


pai jor e Br. Feottinents al Uſes, pl. 54. cites 36 H. 8. Per Hales. 


Time of the Covenant, or to be paid at an After · day, or for marrying his Daughter, or ſuch like; Per Hil 
but ſeveral contrary in the Time M. 1. and that it may be good for Conſideration paſs'd. Br. Fee. 
ments al Uſes, pl. 54. cites 36 H. 8. 


S. C. cited 6. It a Feoff ment be by Indenture rendring Rent, it ſeems that this doe; 
Arg. Mcd. not alter the Uſe; for this Rent makes no Conſideration ; becauſe it 


9775 ho ogy iſſues out of the Land, and the Feoftee thall be ſeiſed ot ir to the Uſeci 
v. Keate ; the firſt Feoflor &c. Quzre inde. Arg. D. 10. pl. 3 1. in Caſe of the A. 
but Wind- bot of Bury v. Bokenham. 
ham J. con- 
tra; and obſerv'd that this Caſe is made a Quære in the Book. 

Upon a Bargain and Sale to make a Tenant to a Precipe, a Reſervation of a Pepper-corn, without any 
Money mention'd, is a good Conſideration adjudg*'d. 2 Mod. 249 253. Trin. 29 Car. 2. C. B. Barke 
v. Kcat. 2 Vent. 35. Paſch. 32 Car. 2. C. B. the S. C. refoly'd accordingly. 


5. If A. in Confederation that B. had convey'd Lands to him in Fee afti 
the Death of B. covenants to levy a Fine to R. and S. of other Lands totht 
Uſe q A. 8 Life, the Remainder to B. in Tail. It was held that no Uk 
ſhall be alter'd unleſs a Fine be levied; tor it the Uſe ſhould be alterd 
immediately, the Covenant could not poſſibly be perform'd. D. 96. 4 
pl. 41. Hill. i Mar. Bainton's Caſe. | 

8. Covenant for Marriage or Money that B. ſpall have the Manor of D. 
by expreſs Words, this thall change the Uſe. D. 96. pl. 41. in Bait 
ton's Cale. | | 

9. A. covenanted for Love and Favour, and diverſe other Conſiderations 
her moving, to aſſure ſuch Lands by Recovery before ſuch a Day to J. S. (wb 
had married the Daughter of A. and were Parties to the ſaid Indenture) 
his Heirs and Affigns, to ſuch Uſes &c. therein after to be declar'd. And 
F. S. covenanted to make Eftate within 8 Months after to the ſaid A. fer he 
Life, the Remainder to F. S. and his Wife in ſpecial Tail, Remainder" 
the Wife in Fee. The Recovery was had, but no Eftate executed again i 
the ſaid F.S. It ſeem'd to the two Chief Juſtices, and Staunford and 

Dyer J. that no Ute was chang d by the Indenture and Recovery only, 
without an Eſtate executed; tor if it was, then it would be impoſſible 
to pertorm the ſaid Covenants; and no Uſe is after declar'd. And they 
thought that after the 8 Months, and no Eſtate executed, the Uſe ought 
not to be chang'd ; tor then A. thould have her firſt Eſtate, viz. a Fee 
limple, which never was imagin'd ; and no Subpcœna will lie for wy 

bs 
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for Ceſty que Uſe to compel J. S. to execute Eſtate &c. becauſe ſhe has 
her Remedy at Common Law by Action of Covenant. D. 162. a. pl. 48. 

Trin. 4 & 5 P. & M. Wingheld and Littleton, | 

10. A. made a Feoffment to Truſtees, and afterwards by Indenture, re- 4 Le. 166. 
citing the F eoffment and the Date, and alſo that it was to the Intent that «q % ns C. 
his Feoffees ſhould perform his Wil, as follows in Effect, viz. My Will is 1 


: Words. 
that B. (one ot the Truſtees) hall receive 100 J. Debt, and alſo all ſtand Ibid. < to. 


ſeiſed to pay A. s Delta, and after the Debts paid ſhall make Eftate of the pl. 341 8. C. 
1 Lands to him the ſaid A. and M. his Wie and the Heirs of i Bo- in the ſame 


dies, with diverſe Remainders over. A. had Iflue by M. and had a D. 4 
Daughter by a former Wite. The Feoffees never made Eftate to A. and pl. 8. Hill. x 
bis Wife ; and it was the Opinion of ſeveral Juſtices that no Uſe was Eliz. S. C. 
chang d; for it is not a laſt Will, but an Intent. And tho? the Feoſfees 3 the 
{hall be ſeiſed to the Uſe of A. the Feoffor and his Heirs, becauſe there df 


a . , - . © leem'd of 
was no Conſideration tor which they thould be ſeiſed to their own Uſe, Oplolon, and 


yet that cannot make a new Uſe to A. and M. in Tail, without con- ſo likewiſe 
veying an Eitate 3 tor the Wife is a Stranger to the Land, and alſo to the d ſeveral 


other Uſe. And it cannot be a Teſtament or laſt Will; tor the Eſtate "2.19; 
mention'd in the ſaid Writing ought to be made to A. and M. and A. was alter'd. 


cannot take by his own Will. This was depending in Chancery; and —D. 324. b. 
the Advice ot the Juſtices being requir'd, they gave their Opinions that bs pl. 37. 


no Uſe was chang'd, nor any Eſtate veſted in A. and M. And a De- RY 


cree was made accordingly, till Proof might be made of ſuch an Eſtate Caſe was 
made. 2 Le. 159. pl. 194. 28 Eliz. in Canc. Ld Awdley's Caſe. brought in 

acſtion 
win, becauſe the Opinion of B R. was againſt the former Reſolutions: Whereupon che” Jaſtiens of 
both Benches, and the Chief Baron and the King's Counſel, mer at Serjcant's- Inn, where the Cate was 
&bated ; And by the Opinion of the Attorney General, the Ch. Baron, and the 4 Juftices of C. B. the firſt 
Reſolution in 1 Eliz. was confirm'd. But Bromley Solicitor General ſeem'd e contra, and adher'd to the 
Opinion of the Juſtices of B. R. But the Book ſays there was an Addition to the principal! Caſe, to inforce 
the Opinion, coatrary to rhe former Reſolutions S. C cited Mo. 515. 516. in Lord Buckhurſ's 
(e. — Jenk. 217. pl.72. mentions it as reſolv'd hy all the Judges in England, that no Uſe veſted 
in A. and M. till an Eſtate- tail be made to them; and that this Iadenture amounts not to a Declaration 
of Abs laſt Will; For the Gift in Tail to him and his Wife, is to take Effect in his Lifetime, which 
2annot be if it be taken for a Will; and alſo the Wife is a Stranger to the Land. — But Dal. 88. pl. 3. 
Judley v. Daniel, 8 C. + that an Uſe was rais'd preſently. Such Words in 2 Witl will alter 
the Uſe, but this being by Indenture, nothing ſhall be alter'd before the Eſtate execuied. D. 166. Marg. 
jg. cites 31 H. 6. Subpœna 23. 


11. J. N. Cefty que Uſe in Tail, 14 H. 8. by Indenture between him And. 25. pl. 
on the Part, and J. S. of the other Part, i» Confaderation of a Marriage 55-5. C. ac- 
laween his Sou and Heir apparent, and H. Daughter of the ſaid F. F. to gan 114 
te bad, covenanted with the ſaid J. S. That neither he, nor any of tha Feoj= pl. 153. S. C 
fees ſeiſed to his Uſe, have made, or hereafter ſhall make any Eſtate, Releaſe ac-ordingly. 
Grant of Rent, levy any Fine, or do any other Incumbrance whatſo- 
erer ot any of his Manors, Lands, &c. But that all the ſaid Manors 
Kc. ſhall immediately deſcend or remain to his ſaid Son, or the Heirs of his 
lach, after the Deceaſe of the ſaid F. N. It was the clear Opinion ot all 
* in this Caſe, that by the ſaid Indenture no Uſe is chang'd in 

nor any Uſe rais'd to the ſaid Son and Heir, but that it is only a 

e Covenant. 3 Le. 6. pl. 18. Mich. 4 Eliz. C. B. Anon. 

12. Covenant that Bargainee ſhall ſtaud ſeiſed to the Uſe of the Bargainor Pa 28. 81 
ad his Heirs on Payment 7 201. The Uſe is not alter'd by a Zender, 5 S. C. - 
but upon Payment it is. But otherwiſe in Caſe of a Feoftmenr ; Per S. P. by 
Dyer. Mo. 35. pl. 115. Trin. 4 Eliz. Anon. | | Dyer. 

13, It the Words had been, — if the Feoffor pays the Money to the Pal. 38. pl 


Feffee, or tenders them &c. in this Caſe by the Tender the Uſe ſhall be 5. S. C. ac- 
alter d; Per Dyer. Mo. 35. pl. 115. Trin. 4 Eliz. Anon. cordingly. 
14. A. before the 2) H. 8. covenanted with C. in Cunſideration of a Mar- 
nage to be had between E. his Daughter and Heir apparent, and B. the 
Heir apparent of C. that hewould * Land for Life, and after his * 

X X chat 
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that his Daughter and her Husband ſball have it in Tail, and that he an 
all others then or 777 eiſed, 22 immediately after the Eſpouſals be ſeiſed 
the ſaid Uſe ; and allo that he would make Aſſurance to the ſaid Uſe. The 
Marriage is had. Afterwards he bargain'd and ſold the Land for 2001, 
— nothing paid) to one who had Notice of the Covenants and Uſe, and 
evied a Fine and ſuffer'd a Recovery, but retain'd the Land during his 
Life, and died; and the Son and his Wife entred, and made a Feoff. 
ment to their firft Uſe. And adjudg'd good, and the Uſe chang'd by 
: the firſt Indenture and Agreement. D. 235. pl. 20. Mich. 6 & » Eli, 
Aſſaby v. Lady Manners, 5 
15. Covenant to ſtand ſeiſed for Acquaintance to the Uſe of A. for Liss 
and after to B. for Conſanguinity in Tail, or in Fee. The Remainder i 
good, and yer the particular Eſtate is not alrer'd, but remains in the 
Covenantor during the Uſe of Ceſty que Vie. Arg. Mo. 310. in Engle. 
| field's Caſe, cites Ld Pager's Caſe. * 
Covenant to 16. Covenant to ſtand ſeiſed to the Uſe of himſelf for Life, Remainde 
ſtand ſeiſed yer. is an Alteration of the Uſe; bur not if it be without Remainder, ot 


22 if it be limited to himſelf in Fee, Arg. Mo. 528. in Englefield's Caſe 


Life, 1s an 

13 of the Eſtate, and not part of the old Eſtate. For he is become Tenant for Life by the Co: 
venant, and he ſhail pay Fine for Alienation to the King; ue Clark j, Mo. 334. in Englefieldy 
Caſe. 13 Rep 56. Reſolved Mich. 5 Jac. in Sammes's Cale ; for by che Operation ot the Statute the 
Eſtate which he hath at Common Law is diveſted and a new Eſtate veſted in himſelf, according to tie 
Limitation of the Uſe. 


Per Holt 17. Covenant to ſtand ſeiſed to the Uſe of himſelf in Tail, is an Alters 


Ch. J. Farr. tion of the E I 
= J 8 tion of the Eſtate. Arg. Mo. 328. in Englefield 's Caſe. | 


of Machil v. Clark, cites Carrington's Caſe.— 13 Rep. 56. S. P. refolv'd in Samme's Caſe, fer the 
Reaſon in the Plea above. 2 


18. If one ſeiſed in Fee covenants to ſtand ſeiſed to the Uſe of himſalf far 
leſs Eft:ite, and aſter to the Uſe of another; ſo that the other cannca have his 
Eſtate without an Alteration of the Uſe in the Covenantor himſelt, there the 
Uſe muſt of Neceſſity alter in himſelt, becauſe of the Eſtate of the other. 
Arg. Mo. 50s. in Lord Buckhurſt's Caſe, cites it as ſo adjudg'd in the 
Exchequer in Englcheld's Cate. | 

19. A Fine was levied to A. B. C. and D. and the Parties by Inden- 
ture declar'd that it was levied ea Intentione, that the Conuſees ſhould make 
an ſtate to ſuch a Perſon as the Conuſor ſhould name; and afterwards ws 
a Proviſo that the Contſees ſoould nut be ſeiſed to any other Uſe than that 
which was ſpecified before, and that they ſhould not incumber the ſaid Lands. 
The Conuſor nam*d A. one of the Conuſees, and will'd that the other 3 ſhould 
releaſe to him. r I: held, that by this Nomination the Uſe did vel 
in A. but Wray and Jetteries e contra, becauſe after this Releaſe A. is in 
the whole by the Conuſor, and not by his Co-Feoffees ; and by this Li- 
mitation the Conuſor ought to name ſuch a Perſon as ought to take the 
Eſtate, and ſo cannot one Jointenant do from his Companion; belides 
the Words are, that they tour ſhall rake [make] the Eſtate. 4 Le. 23. 
pl. 12. 18Eliz. B. R. Bettuan's Caſe. | 

20. A. devis'd Land to the Uſe CS which Uſe by Poſſibility may ot 
may not be good; if afterwards Ceſty que Uſe cannot take, the Devil 
ſhall be to the Uſe of the Deviſor and his Heirs; Per Anderſon. Le 
254 pl. 342. Trin. 33 Eliz. in the Court of Wards, in Ellis Hartop" 

ale. 


21. If one covenants upon good Contideration, that he will ſtand ſeiſed 
to the Uſe of the Feme 2 Life tor her Jointure of Lands whett- 
of he is ſeiſed in Fee, or by Deed, or withour Deed, bargains and jells 


his Land for 100 Years, the Feoffee ſhall have for Life, rhe Bargaites 
for Years ; and thoſe that had the Fee have it in them as they had be- 


tore, 
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fore, and not of any new Eſtate, but out of their Eſtates of Fee thoſe 


Eſtates are deriv d. And. 329. in Caſe of Dillan v. Frein, alias Chud- 


leigh's _ ; 

22. It J. 8. is ſeiſed 70 3 of A. for Life, of B. in Tail, and of C. for 
Life, and of the Feoffor in Fee, and the Feoffor by Fine grants the Rever/ton, 
the Fee- ſimple paſſes, and the Feoffees have not the general Fee, as they 
had betore, bur Eſtate in Fee till all the particular Eſtates are derer- 
min'd. And if Tenant for Life in the firſt Limitation makes a Grant of 
the Land during his Lite, yer Eftare remains in the Feoflees to the Uſe 
of the Tenant in Tail in Uſe, and Remainder-man for Lite ; and fo of 
like Eſtates created by the Statute. And. 333. in Caſe of Dillan v. 

Freine, alius Chudleigh's Cale. 

23. A Man infeoffs another to the Uſe of A. for Life, and after his If a Man 
Death to the Uſe of his Daughter till B. pay her lool. and then to the Uſe — a 
B. Per Winch and Hutton J. only in Court, the Daughter has no Re- * agony 
medy for the 100 J. if B. will not pay it, except he makes a ne Pro- this Day to 
miſe, and then upon that ſhe ſhall have an Action upon the Caſe, upon the Uſe of 
which, if the recover, and have Satisfaction, the Uſe will ariſe to B. bur %%% and 
otherwiſe not, tho? the has Judgment to recover; and whether the ſame % 


is diſcharg'd is triable by the Record of the Recovery. Winch. 71, Thing at 
Paſch. 22 Jac. C. B. Barley v, Foſter. be 25 then 
fo . /e of 


another and his Heirs, this is good, and the Uſe ſhall well ariſe ; cites 8 Rep. 69. 70. Mhitlock's Caſe, 
as when J. S. ſhall marry, or come to his Age of 21 Years, then to the Uſe of another and his Heirs, 
this is good by way of Limitation of Uſe. Arg. 2 Bulſt. 273. in Caſe of Simpſon v. Southerne, 


I. a) Determined. Men the Ulcs ſhall be ſaid to be 
determined in Reſpect of the Words of Limitation. 


. Gave Land zo V. R. and F. F. for their Lives and the Life of the Ibid. the 
+ Survivor, to the Uſe of B. for his Life, without ſaying any hy Seperrer 
more, V. R. and J. f. die. The Coutt thought the Eitare determin'd, . bat 


uzre if the 


the Eftare being gone upon which the Uſe was rais'd. D. 186. pl. 1. Eſtate above 
Mich. 2 & 3 Eliz. Anon. was made 
1 before the 

vature of 27 H. 8. 3 Bulſt. 185. in Caſe of Cowper v. Franklin, it was ſaid by Doderidge ]. 
chat this Caſe is good Law. A Rent was granted zo 1 R. 2 S. during the Life of B. to the Uſe 
J. and afterwards W. R. and J. S. die. The Court held that the Rent continues to B. For the / is 
lefted by the 27 H. 8. D. 186. a. Marg. pl. 1. cites Micb. 41 & 42 Eliz. Crawley's Caſe. Cro, 
£.721, pl. 50. S. C. held, that it being granted to the Uſe of B. it veſted in him by the Statute 27 H. 
ſo as he had an abſolute Eſtate during his Life; and the Lives of the Grantees are not material, the 
lftate being transferr*d from them: Otherwiſe it bad been of a Grant to a Uſe before the Statute, — 
Ov. 126. S. C. accordingly, and that the Statute has conjoin'd the Uſe with the Poſſeſſion. 2 And. 
130. pl. 74. S. C. makes a Difference between a Grant of the Rent to M. R. and J. S. to the Uſe of B. 
ding bis Life, and a Grant of Rent or Land 0 V. R. and J S. during the Life of B. to the Uſe of B. that 
inthe firſt Caſe the Rent determines by the Death of the Grantees, and ſhall not be continued by tke 
Nature, or otherwiſe ; for B. had no greater Eſtate in the Rent than W. R. and J. S. had, and yet the 
deute ſays, That Ceſty que Uſe ſhall be ſeiſed of ſuch Eſtate as he had in the Uſe ; and the laſt Part 
c this Branch of the Statute is, That he ſhall have the Eſtate of him who is ſeiſed according to the 
form, Manner, Quality, and Condition as he had the Uſe; In which Caſe none of thoſe Branches 
Take B by the Words, to have ſuch Eſtate in the Rent as he had in the Uſe ; but that in the laſt Caſ: 
8 ſhall have ir during his Life, becauſe the Uſes and Eſtates agree together. And that all this was 
greed by all the Judges. - | 


2. Land was given to Baron and Feme, 10 the Uſe of them and the Heirs Cro. C. 230. 
if their Bodies. This was adjudg'd an Eitare Tail, and the judgment pl. 11. Mich. 


7 7 Car. Jen⸗ 
L op tes . A ting v. 
g all to one Perſon, and is as if it had been faid Habendum to them Hung, 

' and 


them'd in Error; for this Limitation is a Limitation of the Land itſelf, 


yz — 
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£.C.and3 and the Heirs of their Bodies; and is not like the Caſe in D. 186, , 
Juſtices & 3 Eliz. For true it is, when the Eitate is limited to one or two to the 
were then of Uſę of others, and their Heirs, the firſt Eſtate is nor enlarg'd by this In. 
the ſame tag 5 DOTS TO | b 
Opinion, bur plication, and the Uſe cannot paſs a greater Eſtate. Bur here it is to the 
adjornatur. ſame Perſon, which ſhews the Intent of the Parties, and is a good Linj. 
See pl. 1. tation of the Eſtate ; for it is not a Uſe divided from the Eftate, as when 
it is limited to a Stranger, but the Uſe and Eſtate go together, and ſo 
the Limitation is all one as if it had been to them and the Heirs of their 
Bodies. Cro. Car. 244. 245. pl. 6. Hill. ) Car. B. R. Meredith; 
Jones. 


(U. a) Revived. 


I. T Common Law, if Feoffee to Uſe had been diſſciſed, this Difſeif 

ſhould nor have ſuſpended any contingent Uſe, bur the Em 
the Feoffce might have reviv'd it, and Poſſeiſion ſnall be executed to the 
Uſe by the 27 H. 8. of Uſes ; and if there be no Interruption or Deftruc. 
tion of it by Feofimenr or Death of the particular Tenant betore the Cun- 
tingent happens. Jenk. 276. pl. 98. in Chudleigh's Caſe, 

2. If Lands are given 70 A. and the Heirs which he ſhall beget opti: 
Body of an Englifh-woman, and A. marries a French-woman, who dies, and 
then he marries an Englith-woman ; this was faid Per Catlin, to be a good 
Eſtate in ſpecial Tail. Ow. 32. Mich. 40 Eliz. in an Ae 

Cro. E. 91 3. A. and M. his Wife ſeiſed &c. to them and to the Heirs & 
pl. S. S. C. A. bargain'd and ſold the Lands to P. for 500 I. upon Condition that 
adjornatur. hey, or either of them, or their Executors &c. paid the Money on ſuch; 
Day, they might enter as in their former Eſtate ; and that atter ſuch Pay- 
ment the ſaid Indenture, and all Fines Sc. ſhould be to the Uſe of A. andhi 
Heirs, and to no other Uſe. They levied a Fine to P. before Inrolmen « 
the Deed ; then A. died, leaving Iſſue only one Daughter E. who was hi 
Heir at Law, and married to B. who paid the 500 /. in the Right of tis 
Wite, and entred, and made a Leaſe to the Plaintiff, upon whom the 
Widow re-enter'd, claiming tor her Life. Adjudg'd tor M. againſt E. 
the Heir, becauſe P. was in by the Fine, — not by the Bargain ail 
Sale; and by the Payment of the Money the old Uſe was again revetted 
in M. as was the ancient Uſe before the Fine, and that by the expreb 
Words in the firſt Part of the ſaid Proviſo. And the ſubſequent Clauſe 
which appoints the Uſe to A. and his Heirs, will be repugnant, and fo void, 
or otherwile it thall be conſtrued to be to the Uſe of A. and his Heirs in 
Revertion, after the Eſtate for Life of his Wife. Mo. 680. pl. 933. Hill 
43 Eliz. Wilmocr v. Knowles. | 

4. A Man ſeiſed of Lands in Fee, conveys it by Feoffment to the Uſe 
himſelf and Wife, and to the Heirs of the Surviver of them; the H usband 
after wards makes a Feoffment of this Land, and dies; the ite enten 
and dies. Thr Feoffment of the Husband hath d:/rop*d this future con- 
tingent Uſe of the Fee; For whatſoever cannot accrue at the Time of the 

Death of the Party who firſt dies, cannot afterwards, by any AR, be re. 
viv'd, but is abſolutely extinguiſh'd. Affirm'd in Exchequer Cham! 
Cro. Car. 102. pl. 3. Hill. 3 Car. C. B. Biggot v. Smith, 


(W. a) St. 


(W. a) Statute of x R. 3. cap. 1. 


1. 1 R. 3. cap. 1. Lem Eftate, Feoffment, Gift, Releaſe, Grant, Leaſes, The Rea. 
and Confirmations of Lands, Tenements, Rents, Ser- ſon of this 
vices, or Hereditaments made or had, or N to be made or had by any Statute was, 


Perſon or Perſons, being of * full Age, of whole Mind, at large, and not in Ge 3 


Dureſs, 10 any Perſon or Perſons, Uſe in Poſ- 

: ſeſſion often 
ien d the Lands, and then the Feoffees entred, which caus'd a great deal of Vexation and Chancery- 
duits; and ſo the Statute gave to Ceſty que Uſe an immediate Power of Alienation, without the Con- 
aurrence of the Feoffees. G. Law of Uſcs &c. 27. 

This Statute intends to remedy 4 great Miſchiefs, by Reaſon of ſecret Feoffments to Uſes. 1 Uncer- 
tainty to the Purc haſors, and other Subjects of the Queen. 2dly. Trouble, 3dly. Ct qthly, Grievous 
rats; ſo that it was not only Unſurety, but Unſurety with Trouble, and not that only, but with 
Trouble and Coſts, and alſo with great Vexation ; Examples of which are given in the Preamble. Arg. 
Rep 123. a. in Chudleigh's Caſe. 

This Act extends only to Ceſty que Uſe in Poſſeſſion ; for Ceſty que Uſe in Reverſion or Remainder, is 
both out of the Letter and Intent of the Statute. Arg. PI. C. 349. b. in the Caſe of Delamere v. 
Barnard. 1 | 

* In pleading a Ferffment or Grant of Ceſty que Uſe, one muſt plead that he was of full Age, of Sare 
Vemory, and at large, and not in Dureſs; Per Dyer. Pl. C. 376. b. in Caſe of Stowell v. Zouch, cites 
16H, 7, reſolv'd, becauſe the Purview of the Statute is, That all Feoftments &c. made by Perſons of 
fall Age &c. ſhall be good &c So that it warrants no Feoffment &c. but of Perſons void of ſuch De- 
kits; and therefore it muſt be ſhewn. 


And * all + Recoveries and Executions had or made, ſhall be good and effec By this 


u tu him to whom it is ſo made, had, or given, and to all other to his Uſe, Word (40 
| 5-0 I Feint Reco- 
ggainſt the Seller, Feoffor, Donor, or Grantor thereof, ads, 2s 
| | well as Re- 

coreries upon good Title, are comprehended. But they are good only againſt the Grantors c. and their 
Heirs claiming only as Heirs to ſuch Grantors &c. So that they are not good againſt him that claims as 
Heir t» the Grantor and his Feme in Tail per formam Doni. Arg. Pl. C. 4 a. b. Mich. 6 Eliz.in Manxell's 
Pp | | 

It a Man recovers by erroneous Judgment, and makes Feeffment to his Uſe, and the other brings Writ of 
Error, and reverſes the Judgment, he may enter without Scire facias againſt the Feoffees; For it is a 
Recovery, and therefore it ſhall bind him and his Heirs and Feoffees by the Statute 1 R. 3. Br. Feotf- 
mentsal Uſes, pl. 3. cites 26 H. 8 2, Per Englefield and Baldwin. r. Error, pl. 1. cites S. C. 
6.Law of Uſes &c. 33. 34. cites S. C. and ſays this is within the Letter of the Statute. 


And againſt the Sellers, Feoffors, Donors, or Grantors, his or their Heirs, Vet if Ceſty 


daiming the ſame only as Heir or Heirs to the ſame Sellers, Feoffors, Donors, rate * 


Grantors, and every of them, Rent-charge, 

and the 
Feoffees are difſeiſed, the Grant ſhall be good againſt the Diſſeiſor; and yet he does not claim only by 
the.Celty que Uſe, Arg. 2 Le. 153. pl. 185. in Caſe of Cordel's Executors v. Clifton. 3 Le. Go. 
l. 87. S. C. in the ſame Words. 


And againſt all others having or claiming any Title or Intereſt in the ſame, This Statute 
ah to the Uſe of the ſame Seller, Feoffor, Donor, or Grantor, Sellers, Feoffors, did net take 


f 5 8 ; | . * away th 
ors, or Grantors, or his or their ſaid Heirs, at the Time of the Bargain, 466. of 
tale, Covenant, Gift, or Grant made. . Feoffees, tor 

they may 


jet male Froffments ; but enlarged the Power of Coſy que Uſe, who may now make Feoffments likewiſe. 
us 303; in Caſe of Lord Sheffield v. Ratclitt, cites Pl. C. 351, 352. The Caſe of Delamere v. 
ard, 


Saving to every Perſon or Perſons ſuch Right, Title, Action, or Intereſt, * It was 
reaſon of any Gift in Tail thereof made, as they ought to have had, if this creed per 
at bad not been made. theſe Words 


. | are taken for 
*nant in Tail in Poſſeſſion, and not Tenant in Tail in Uſe; for Ceſty que Uſe in Tail has no Right 
tor Ihrereſt, Br. Feoffment al Ules, pl. 30. cites 24 H. 8. 


Yyy 2. Feme 


08 Uſes. 


2. Feme Covert was Ceſty que Uſe, and the and her Baron mate Feef. 
ment. This was good but during the Life of the pgs | by Equi 
and Reaſon, rho* the Statute 1 R. 3. ſays nothing of a Feme Cover; 

| Br. Feoſfinent to Ules, pl. 43. cites 6 H. 7. 3. 
8. C. cited 3. Ceſty que Uſe is bound in 4 Statute Merchant, and the Court beld 
G. Law of that Execution thall be ſued of the Land in Uſe. And the fame Lay of 
— Starute Staple and Elegir, by the Letter of the Statute 1 R. 3. For this 
Uſcs are not is i Effef? a Leaſe ; and it this Execution was ſued before the Statute (x 
extendable; x R. 3. was made, there the Plaintiff who recover'd might re-enter; per 
becauſe Keble; becauſe che Statute is That all Feoſſ ments, Gifts, Grants, Laa 
SonD a Releaſes, and Confirmations of Cefty que Uſe, made or to be made, ſhall 
Law, but good. Bur Jay contra; and thar it Ceſty que Uſe had made a Feoftne; 

upon Eſtates or ſuch like, before the Statute of K. 3. who continued in Poſletlion til 
ar Lau; the Statute made, this is good, and ſhall not be ouſted by the firſt Fea; 
8 fees; but contra where the Feottment was avoided by Entry before the 


merely Crea- Statute, Br. Feottments al Vles, pl. 25. cites 7 H. 9. 6. 

tures of | 

Equity, on which the Common Law can award no Execution. But pag. 38. ſays that by the Stun 
R. z. it is held extendable upon a Statute Merchant, or Staple ; for this is in Nature of a Grant q 
Leaſe for Years, and Grants of Leaſes are made good againit Ceſty que Ule and the Feottees by the 
Statute. ; 

So if the Feoffee to an ſe be bound in a Statute Merchant, or ſuch like, tlie Land ſball be liable h; . 
Executi n Br. Feoifments al Uſes, pl. to. cites 14 H. 8. 4. Per Newdigate Serjeant.— 8. P. & SC 
cited G. Law of Uſes &c. 9. For the Chancery will not relieve againſt the Act ot Law, where the Pn. 
perty is veſted upon valuable Conſideration, and with no fraudulent Deſign. 


4. Kingſmill thought that where others are ſeiſed to my Uſe, and I if 
ter wards ſell the Land, and wy Vendee makes Feoff ment over, this is within 
the Statute 1 R. 3. arid ſhall bind the Feoffee in Truſt, and likewiſe hr 
Heir. Orherwile 11 I am ſole ſeiſed to my own Uſe, and my Vendee nuts 
Feof/inent, this is our of the Statute 1 R. 3. bur a Subpuna will lie againt 
the Vendee and his Heir; and Frowicke Ch. J. and others were of the 
ſame Opinion, Bur yer they made a Doubt; for they ſaid the Law hw 
been held the ſame in both Caſes within theſe 2 Years, tho? they thought 
the Law would alter: For where I am in Poſſe/fon, this remains at the 
Common Law, and is only in the Nature ot a Covenant, which cannct 
make a Uſe; and where another is Feoffee to my Uſe, and makes a Feat 
ment over to his own Uſe, in Law the 2d Feoffee is Feoffee to my Uſe; yet 
it I make Fecſ ment, this is out of the Statute ; but a Subpena lies azan} 
the 2d Feoffee, Kelw. 42. pl. 6. Paſch. 1) H. . Anon. 

5. It Feoffee in Truſt makes Feoffment over, the Feoffor has no Remedr 
againſt the Feoffee ; 1o it he dies, the Heir of Feottee, it ſeems, is ſeiſed to li 
own Uſe; tor the Confidence which the Feoflor put in the Perſon of his 
Feoffee can not deſcend to his Heir, nor paſs to the Feoffee of the Friſe; 
bur he is Feoftee to his own Uſe, as the Law was taken till the Time d 
H. 4. But if the 2d Feoffee had Netice of the Uſe, a Sulpæna would the 
lie; and the Heir of the beoffee in Truſt was ſeiſed to his own Uſe till tk 
n of Ed. 4. and then commenced the Subpana againſt the Hein 
and againit the Feoffee of the Feoffee. But it is a Doubt, at this Day, 
whether the Heir be within the Statute x R. 3. or not; bur refers to il: 
Words of the Statute, But as to the Matter, the Feoffor is only 
Tenant at-Sufferance, and this merely at the Will of the Feoflee by is 
2 Law; Per Frowicke Ch. J. Kelw. 46. b. Mich. 18 H.) 

non. 


S. C cited 6. Where Ceſty que Uſe leaſes Land for Term of Years, rendring Rei, 
88 this is a good Reſervation, tho? the Statute of 1 R. 3. does not ipeak 0! 
3 hays is Reſervations ; tor when it ſpeaks that Ferffinents, Leaſes, Releaſes, 
ſhall go to Confirmations ſhall be good, then all Things ariſing thereupon are good, ard 


his Heirs; ſuch Rent ſhall go to his Heir, tho' Heirs are not niention'd in the R- 
becauſe ſervatel 


ww 8 2 


+ 
— oa ea RF wk i 
ta. ** — .. * 


Uſes. | 26 7 


ci. 


ſervation. Br. Feoffmencs al Uſes, pl. 18. cites 21 H. 7. 25. Per Reede fince the = 


Ch. ]. Statute has 


Power to make Eftates at Law, they are govern'd by the Rilles of the Gain £3 im 


that Ceſty 
que Uſe may 


tage of his 


; own Condi- 
tion ; and ſince the Statute allows the Act of Re- entry, by allowing him Power to make Leaſes, he mall 


for ever keep the Poſſeſſion againſt the Feoffees ; but ſays Quære tamen. 
* Br. Entre Congeable, pl. 43. cites S. C. 


$. In Replevin the Defendant avow'd for Rent-charge, becauſe F. D. S. C cited 
and J. B. were ſeiſed of 40 Acres of Land, out of which &c. in Fee, to 2 “ 
the Uſe of R. N. 2 the Gift of R. and granted the Rent to Alice, who was ,, Kc. 13. 


that the 


Femme to R. for Term of fe with Clauſe of Diſtreſs, and avow'd as in Rent ſhall 


Land charged to his Diſtreſs; and the Plaintiff ſaid that F. D. and F. B. be to the 
were ſeiſed in Fee to the Uſe of N. N. and granted the Rent to the ſaid Alice, tg 
ſhe having Notice of the ſaid Uſe; and F. D. and 4 B. 77 4H and des ſe J.D. 
after N. N. who was the Ceſty que Uſe, releaſed to the ſaid H. all his Right the Free- 

in the Land, abſque hoc that the ſaid 7. D. and F. B. were ſeiſed to the Uſe hold in 

of the ſaid R. V. And the Detendant demurr'd in Law upon the Bar to 1 
the Avowry 3 and the Matter is it the Rent ſhall be to the Uſe of Ceſty mn Len. 
que Uſe, as the Land out ot which &c. was; or if the Rent ſhould be may raiſe a 
tothe Uſe of the Grantee ; And per Pollard, Broke, & Fitzh. J. the Rent Freehold 
ſoall be to the Uſe of Cefty que fe; and then the Releaſe of Ceſty que Uſe 2 of & R 

to the Feoffees ſhall extinguiſh the Rent by the Statute of 1 R. 3. which og he 
wills chat the Releaſe of Ceſty que Uſe thall be good againſt him, his Fee inTruſt, 
Heirs, and Feoffees and their Heirs, Br. Feoffments al Uſes, pl. 10. and ſo in 


a Conſcience 
cites 14 H. 8. 4. i cannot raiſe 
a Freehold, but under the ſame Truſt ; and ſince in that Caſe Notice was given of the Truſt, the Rent 


was created under the Truſt, according to the Power. And ſo if J. D. and J. B. make a Feoffment to 
D. without Notice, and B. releaſes to . after the Statute of R. 3. and before the Statute of H. 8. this 
extinguiſhes the Rent; for by that Statute the Releaſe of Ceſty que Uſe is an Act ſufficient to convey 
the Freehold of the Rent, and fo it is merg'd in the Land. 


9. If Feoſſees in Uſe releaſe to the Tenants who hold of the Manor, this 
ſhall not be to the Uſe of Ceſty que Uſe. Br. Feoffments al Uſes, pl. 
10. cites 14 H. 8. 4. | | 

10. Grant, Leaſe, Releaſe, Feoffment, nor Recovery ſuffer'd by C:ly que 
Lie in Tail, ſhall not bind his Feoffees after his Deceaſe ; by almoſt all the 
Juſtices, and by Fitzherbert, and by the beſt Opinion. Quod nora. And 
this to be underſtood that the Feoffees may Enter; for they were not 
ſolely ſeiſed to his Uſe, but to the Uſe of him and of the Heirs of his 
body, and therefore the Statute of 1 R. 3. ſhall not ſerve it for ever. Br. 
Feottments al Uſes, pl. 2. cites 19 H. 8. 13.— But ſee 27 H. 8. 20. that 
Fitherbert was there in a contrary Opinion, and that ic was good 
againſt the Heir, viz. Fine of Ceſty que Uſe in Tail. Br. Feoffments al 

les, pl. 2. cites 19 H. 8. 13. | SY 

11. Gift of Land tor Years, or of a Leaſe for Tears, to a Uſe, is good, 
notwithſtanding the Statute of Rich. 3. For the Statute is intended to avoid 
Gifts of Chattels to Uſes, to defraud Creditors only ; and fo is the Pre- 
_ and Intent of this Statute. Br, Feoffments al Uſes, pl. 60. cites 
3M. 1. | 


12. Ceſty 


268 Uſes. 
12. Ceſty que Uſe, before the Statute of 2) H. 8. ſeiſed of 3 Acres jg 
the ſame County, diftant from each other, makes Feoffment, and deliver 
Seiſin, by Attorney, of one in the Name of all ; whereas the Statute giving 
Power to Ceſty que Uſe to enter, and make Feoffment, he ſhould do it in 
propria Perſona. But on grand Debate it was held a good Feoff ment of all 
3. But ae, it the Feoffor had been ſeiſed in Demeſne of that Acre of 
which the Livery was, whether it would extend to paſs the reſt. Dye, 
| 283. a. pl. 30. Paſch. 11 Eliz. Anon. 1 
2 Le. 211. 13 It Cy que Uſe, after the Statute of 1 R. 3. makes Leaſe for Ter, 
1 and afterwards the Feoffees releaſe to Leſſee and his Heirs, having Netice o 
Verbis. the Uſe that Releaſe is to the firſt Uſe. But where the Feoffees are iſ. 
ſeiſed, and they releaſe to the Diſſeiſor, tho* they have Notice of 
the Uſe, vet the ſame is to the Uſe ot the Diſſeiſor, and no Subpœm 
lies againſt Ditleiſor; per Anderſon Ch. J. 3 Le. 196. pl. 245. Trin. 2 
Eliz. C. B. The Ld. Compton's Caſe. 
1 Rep. 128. 14. If after the Stat. 1 R. 3. and before the 2) H. 8. A Man made 
bY 1 yen Feoff ment to the Uſe of B. for Life or in Tail, and atter to the Ule of aw. 
wana for Life or in Tail, and after to the Uſe of another in Fee, thoſe in Re. 
mainder could not make Feoffment or Grant ot their Eſtates by the generi 
Words of the Act; tor then there would be a Fraction and Diviſion of H. 
tates which the Law will not ſuffer ; Per Walmſley J. 1. Rep. 87. in 
Corbet's Caſe. 
15. Ceſty que Uſe enters (the Feoſſees in Truſt being ſeiſed) and 
makes Feoff ment, this is a good Feofiment by Authority of the Statute 
1 R. 3. which gives Power to Ceſty que Uſe to enter and make Feoff. 
ment without Diſſeiſin; Per Tanfield Ch. B. Palm. 355, 356. Hill. 23 
Jac. B. R. in Ld. Sheffield's Caſe. 


— 


— 


Berg an and (X. a) Statute of 27 H. 8. cap. 10. Aud what 1s ex 
Sale. cuted thereby. | - 
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7 1 Fry fern Offs 4: Sor hie« Cap 7 2. 
The Word 2 H. 3. Naas that, Where any Perſon or erſons and or 7 10 2 
9 cap. 10. or at any Time hereafter ſhail happen to be ſeiſed of or in ay 
Cor, Honours, Caftles, Manors, Lands, Tenements, . N Services, Revenſſons 


Corpora- | . l 

N Ld. Remainders, or other F Hereditaments, to the Uſe, Confidence, or Truft, 9 
Bacon's any other Perſon or Perſons, or of any Body Politick, by Reaſon of any Bas 
Readings on gain, Sale, Feoffment, Fine, Recovery, Covenant, Contract, Agreement, 


be 7 1 ute Will, or otherwiſe by any Manner or Means whatſoever it be, in every ſuch 


224, 335. — Caſe, all and every ſuch Perſon and Perſons, that have or ſhall have any 


*This Word ſuch Uſe or Truſt in Fee-Simple, Tail, for Life, or Nears, or otherwi)s 
(hiſt) ex- or any Uſe, Confidence, or Truſt in + Kemainder or Reverter, ſpall fra 
Ml 5 Ot” henceforth || land and be ſeiſed. 


tles and ; 

Rights. Ir 

likewiſe excludes Contingent Uſes, becauſe the Seiſin cannot be but to a Fee-Simple of a Uſe ; an 
when that is limited, the Seiſin of the Feoffee is ſpent, Ld. Bacon's Readings on the Statute of Uſes, 


335- 

+ This Word 8 is to be underſtood of thoſe Things whereof an Inheritance is in Eſſe; 
For if I grant a Rent-Charge de Novo for Life to a Uſe, this is good enough; yet there is no Inhe- 
ritance in being of this Rent. It likewiſe excludes Annuities and Uſes themſelves; fo that a Uſe cat- 
not be to a Uſe, Ld. Bacon's Readings on the Statute of Uſes. 33 5. 

+ The Statute having ſpoken before of Uſes in Fee-Simple, in Tail, for Life or Years, addeth, 0 
otherwiſe (in Remainder or Reverter) whereby it is manifeR, that the firſt Words are to be urderltool 
of Uſes in Poſſeſhon. Ld. Bacon's Readings on the Statute of Uſes, 337. 

- || It was the Opinion of diverſe Juſtices, that by theſe Words Ceſty que Uſe, is immediately and 
actually ſeiſed and in Poſſeſſion of the Land, fo as he may have an Aſſiſe or Treſpaſs before Entr\) 
2 any Stranger who enters without Title. Cro. E. 46. pl. 2. in a Note there. Paſch. 28 Eliz. C. 5. 

on, 


Aud 


U 
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Il be deemed and adjudg'd in lawful beiin, Eftate and Poſſeſſion of The Words 


and in the ſame Honours Ec. to all Intents Ec. of and in ſuch like Mate as (lawful 


they had or ſpall have in the Uſe &c. of and in the ſame, Sejfin, . 

h 0 W 5 4 f : [intend] " £ 
poſſeſſion in Law only, but a Seifra in Tail; not a Title to enter into the Land, but an actual Eſtate. 
Ld. Bacon's Readings on the Statute of Uſes, 338. 


And the Eftate, Title, Right and Poſſeſſion of ſuch Perſon or Perſons as Lord Ch. J. 
ere or hereafter ſhall be ſeiſed of any Lands, Tenements, or Heredita- Mans 
ments, to the Uſe, Confidence, or Truſt, 44 ſuch Perſon or Perſons, or of fe he 


| 1 l 
any Pody Politick, be from henceforth clearly deem'd and adjudg*d to be in 8 mY 


him, or them that have, or hereafter fhall have any ſuch Uſe, Confidence, or which was 
Truſt, after ſuch Ouality, Manner, Form and Condition as they had before mA * 
in or to the Uſe, Confidence, or Truſt that was in them. Poll:Mion 


and the Uſe, 
when the Uſe was to one or more Perſons, and the Poſſeſſion in one or more other ſeparate Perſons, was 
ſon after the Statute wholly declin d, on what good Conſtruct ion cr Inference he krew not; For now 
the Uſe (by the Name of Truſt) which were one and the ſame before the Statute, remains ſeparately 
in ſome Perſons, and the Poſſeſſion ſeparately in others, as it did before the Statute, and are not brought 
neter but by Decree in Chancery, or the voluntary C:nveyance of the Poſſeſſor of the Land to Ceſty que 
Truſt ; So as now the principal Uſe of this Statute, eſpecially on Fines levied to Uſes, is not to bring to- 
ether a Poſſeſſion and Uſe, but to introduce a general Form of Conveyance, by which the Conuſors 
of the Fine, (who are as Donors in the Caſe) may execute their Intents and Purpoſes at Pleaſure, either 
by transferring their Eſtate to Strangers, or by enlarging, py x) or altering them to and amongſt 
themſelves at their Pleaſure, withour obſerving that R igour and Striẽtneſs of Law for the Poſſeſſion of 
the Conuſee as was regquifite before the Statute. Vaugh. 59. in the Ca'e of Dixon v. Harriſon, 
Notwithſtanding this Statute, there are 3 Hays of creating an Uſe or a Truſt, which ſtill remains as at 
Common Law, and is a Creature of the Ceurts of Equity, and ſubject only to their Controul and Direction, 
it. Where a Man ſeiſed in Fee raiſes a Term for tears, and limits it in Truſt for A. For this the Sta- 
tute cannot execute, the Termor not being ſeiſed, 2dly, Where Lands are limited to tle Uſe of A. in 
Truſt, to permit B. to receive the Rents and Profits; for the Statute can only execute the firſt Uſe. 3dly. 
Where — are limited to Truſtees to receive and pay over the Rents and Profits to ſuch and ſuch Per- 
ſons ; For here the Lands muſt remain in them to anſwer theſe Purpoſes ; and theſe Points were agreed 
to; Trin. 1500. Abr. Equ. Caſes 383. Simpſon v. Turner. | 


S. 2. Where diverſe Perſons ſhall be jointly ſeiſed to the Uſe or Truft of any 
of them, thoſe which ſhall have ſuch Uje or Trufl, ſhall be adjudged to have 
only ſuch Eftate, Poſſeſſion, and Seiſin of the Lands Ec. as they had in the 
Ue or Truſt, ſaving to all Perſons other than thoſe which be ſeiſed to any Uſe 
o Truft, all Right c. 

S.3. Aliſo ſaving to all thoſe Perſons which ſhall be ſeiſed to any Uſe, all The Hus- 
ſuch former Rights as they might have had to their own proper Uſe. no being 

in 

Fer made a Leaſe to O. and S. but it was in ſecret 1 for the Preſerment of his Wife; and 
afterwards he made a Feoffment to O. and others of the ſame Land to other Uſes. It was decreed, 
by the Advice of Wray, Anderſon, and Manwood, That the Term was not extinguiſh'd by 
this Feoffment, by Reaſon of the Proviſo; and becauſe O. had this Leaſe to his own Uſe, it is not 
extinguiſh'd by the Feoffment which he took to the Uſe of another. Mo. 196. pl. 345. Trin. 27 Eliz, 
in the Court of Wards, Cheyney's Caſe. —2 And. 192. pl. 9. S. C fays the Leaſe was made really in 
Truſt to the Uſe of the Wife, and Education of their Sons and Daughters, notwithſtanding that di- 
rerſe Covenants were therein contain'd, and a Rent was reſerv'd ; and ſays that the Feoffment made 
afterwards was to the Uſe of the Husband himſelf, and his ſaid Wife for their Lives, with Remainders 
over; and that the ſame was held accordingly. 


$.4.5. Where any be ſeiſed to any Uſe or Intent that another ſhall have a 8 in Con- 

jearly Rent out of the ſame Lands, Ceſty que Uſe of the Rent ſhall be deem d in 3 
the Poſſeſſion thereof of like Eſtate as be or ſhe had that Uſe. and Aﬀec- 
| tion, Cove- 

manted to ſtand ſeiſed to the Uſe of himſelf for Life, Remainder to B. his Son in Tail, and to the Intent that 

B. ſhould bave a Rent iſſuing out of the Lands, during the Life of A. The Son dies, and his Executors 

drought Debt for the Arrears of the Rent. It was reſolv'd and adjudg'd, that by theſe Words of the 

Statute B. in this Caſe had a good Rent, as well upon Covenant as by a Feoffment, or Bargain and Sale. 
Je.179. pl. 1. Trin. 4 Car. B. R. Rivetts v. Godſon. a | 
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2. It was agreed, that it Ce/ffy que Uſe deviſes that bis Feoffees ſul 
make Eſtate in Fee or in Tail to F. 5. and dies, the Uſe changes befgy 
of the Eſtate executed. D. 96. pl. 41. Mich. 1 Mar. in Bainton's Caſe. 
D 149.b.pl. 3. A. covenanted that all Perſons who ſhould be Feoffees of cert 
& a * M Lands, fbould be ſeiſed thereof to the Uſe of A. for Life, and after his Jy, 
Bedyll v. cenſe 7% B. his Son, and M. and the Heirs of their Bodies, Remainder 
2,olftoik, rhe right Heirs of A. and afterwards made a Feoffment to the Uſes in the ſaid 
S. L exactly; [denture, Atterwards B. married the ſaid M. then A. died. B. aſter; 
rk Spe 27 H. 8. aliend all the Lands, and died. M. enter'd into the Whole 
ul the Court Weſton and Bendlows held her Entry law ful into all, but 0 co.. 
without Ar- tra; For the Poſſeſſion ſhall be in the ſame Degree as the Uſe, and th 
ument, the Uſe was in Husband and Wife by ſeveral Moieties before the Marria 
Hal ty 29d therefore ſhe may lawfully enter into a Moiety only. Mo, ga, f. 
hve a 228. Trin. 10 Eliz. Symonds's Caſe. 


Moiety, b 

Reaſon of the Jointenancy made before Marriage; and cites other Caſes upon like Points held accoy, 
ingly, and then cites Paſch 8 Eliz. C. B. between Morgan and Wharton ; and that Weſton's Opiriy 
was, that the Stature veſted the Poſſeſſion to the Uſe as a Purchaſe made to the Baron and Feme dure 
the Coverture ; which the other 3 Juſtices denied, by reaſon of the Words of the Statute, viz, For, 
Quality, Condition, &c. 


4. A. Tenant in Tail, Remainder to his Siftets (who were his Heir, ; 
Law) in Fee, A. made a Deed in this manner, viz. I the ſaid A. bn 
given, granted, and confirm for 100 J. without the Words (Bargain 
and Sold) Habendum to the Ferffee, with Warranty againſt A. and his Hin, 
and a Letter of Attorney was to make Livery and Seiſiu; ſo that the Dui 
began like a Deed-poll, viz. To all Chriſtian People &c. bur it was is 
dented and inrciFd within a Month, and 4 Months after the Inrollmen 10 
Attorney made Livery and Seiſin; A. died without Iſſue. The Sitters e. 
tred, and the Feottee ouſted them: They brought Treſpaſs. It vn 
clearly agreed by the Court, That by the Words Give for Mone, 
Grant, or Confirm for Money &c. if the Conſideration be tor Money, 
and the Deed is inroll'd within 6 Months, that the Lands ſhall paſs both 
by the Statute of Uſes and by the Statute ot Inrollments, as well as upm 
the Words Bargain and Sale, 3 Le. 16. pl. 39. Mich. 14 Eliz. B. A. 
Anon. 
5. Leaſe to A. for Life, Remainder to the right Heirs of A. for 20 lar 
after his Deceaſe ; this Term is not in A. but is in Abeyance till after hi 
Death, and then it commences in his right Heir, as Purchaſor by this 
Name. D. 310. pl. 78. Paſch. 14 Eliz. in Cranmer's Caſe. 
S. C cited 6. A. poſſeſs'd of a Leaſe for Years, grants all his Eftate and Inter u 
Mo. 614. in B. and C. and their Aſſigus, to the Uſe of the ſaid A. and M. his Wiſejn 
1 55 — their Lives, and of the longer Liver of them. After wards A. granted to}, 
Ules e. 160 S. all ſuch Intereſt as he then had in the ſaid Lands in Leaſe, and died. 
cites S. C. The Queſtion was, Whether this Grant by A. gave all the Term of 5. 
adſudg d that or C. or not? And being put by the Lord Chancellor, it was anſwerd 
A. 5 m—_ by all the Juſtices and Chief Baron, that the Grant of A. was void, ud 
For he had not within the Statutes of Ceſty que Uſe &c. D. 369. a. pl. 5o. Pack. 


nothing but 22 Eliz. Anon. 

a Truſt, 3 

which he could not aſſign over; For a Truſt cannot be aſſign'd over, becauſe it lies in Privity ; 0 
tho* A. may repoſe a Truſt and Confidence in the Leſſee, yet his Aſſignee, that is no Party to the Age 
ment, cannot do it, becauſe not Privy, (i. e.) not Conuſant of, nor Party to that A greement, heren 
by the Contract between the Parties, a Truſt was repos'd in the Tenant of the Land; For tho he mig"! 
be willing to ſtand intruſted for the Benefit of his Friend, it does not thereby follow that he would fr 
every Body's 2 But it ſeems to him in this Caſe, that if A. had aſhon'd over the Land itel, 
it would be goo by 1 R. 3 but the Words he us'd were not ſufficient to paſs the Land itſelf, for he hal 
no Intereſt therein; For 27 H. 8. executes no Poſſeſſion to a Uſe, but where ſome Body is ſeiſed tote 
Uſe of another for Years, Life &c. So that the Tenant muſt have a Freehold in the Land, elſe te 
Statute executes no Poſſeſſion to the Uſe; but if a Fine be levied to the Uſe of one for Years, then ! 
executed; for the Conuſee of the Fine is ſeiſed, 


7. Fear 
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J. Feoffment in Fee Sub Condilione, ea Intentione, that his Wife ſhould 
have the Land for her Life, Remainder to his younger Son in Fee. The 
Feoffee died without making any Eſtate. The Heir of the Feoffor en- 
tred. It was reſolv'd that it was not a Condition, but an Eſtate which 
was executed preſently, according to the Intent. 4 Le. 2. pl. 3. Mich. 
Eliz. Anon. | 

z. A. ſeiſed of Land in Fee, has Ifſue2 Sons B. and C. and after the 1 , ,.. 

R. z. and before the 27 H. 8. deviſed to the Uſe of his youngeſt Son C. 8 Char 
certain Lands in Tail, Remainder to his firſt Son B. on Condition not „ 


n alien or diſcontinue, but for Fointure to his Wife or Wives, and only for 


Life or Lives of ſuch Wife or Wives. Deviſee levies a Fine to a Stran- 
ger, and by Deed declares the Uſe to himſelf and his Wife, and to the 
Heirs Male of his own Body, Remainder to the Heirs of his Father ; 
and avers that this Fine was tor Jointure of his Wife. The Juſtices 
were clear, that the levying the Fine is a Breach of the Condition, but 
they doubted what Perſon thould take Benefit of it; for when C que 
Uſe before, 2 H. 8. made the Deviſe conditional, and now by that Sta- 
tute he has the Poſſeſſion in ſuch Quality as he had the Uſe, they * thought * It was 
that the Condition is transferr'd into a Limitation, and ſo the Breach Breed that 
ſhall enure to determine the Eſtate by Ceſſer; and fo he in the next Re- * py 5 
mainder ſhall enter, other wiſe the Condition is gone by Confuſion of it not a Limi- 
in the Poſſeſſion; Vet at laſt they adjudged the Caſe with the Heir of tation. Sav. 
B. (B. being dead) by Reaſon that the Srature of 2) gives the Poſſeſſion in 8. S. C. 
Quality and Condition with the Uſe, and allo gives to Cefty que Uſe ſuch Be- 
et and Advantage as the Feoffees had; ſo that Quacunque via data the 
Heir of B. was enabled to take the Benefit of the Breach, be this a Con- 
dition or a Limitation. Mo, 212. 213. pl. 353. Mich. 27 & 28 Eliz, 
Rudhall v. Milward. 

9. A, ſeiſed in Fee, made an Indenture purporting a Ferffment to B. 
and C. with Warranty, and another Indenture bearing Date the ſame Day 
with the firſt, was made between the Feoffees and the Feoſſor, whereby 
reciting that whereas A. the Day, Hour, and Inftant of theſe Preſents, by 
Indenture hath given &c. to B. and C. the ſaid Lands, Habendum to them, 
their Heirs and Aſſigns tor ever, they the ſaid B. and C. granted by the 
ſame Deed, that immediately after the ſaid B. and C. their Heirs and Aſſigns, 
have peaceably taken &c. the Profits of the Lands during the Term of 101 
Years, then it ſhould be lawful for A. his Heirs and e to re-enter and 
have the ſaid Lands as in their firft Right and Title, the ſaid Feoffment and 
Livery of Seitin thereof made at one Inftant notwithſtanding. The In- 
denture had ſeveral Labels, and were laid one on the other, and the Labels 
fix'd and conjoin*d both together in one Seal, viz. the Original with the Seal 
of A. and the Counterpart with the Seals of B. and C. and deliver'd accord- 
ingly. B. and C. and their Aſſigns, enjoy'd the ſaid Lands peaceably with- 
out Interruprion during the ſaid Term. It was reſoly'd by the Juſtices in 
this Caſe, that the Intent upon the Livery was, that A. ſhould re-have 
the Lands after the 101 Years quiet Poſſeſſion ot the Feoflees, and that 
the Uſe did immediately ariſe our of the Poſſeſſion of the Feoffees to the 
Heirs of the Feoffor, as ſoon as the Lands had been enjoyed for 101 
Years, and that by the Statute of 27 H. 8. the Heir of the Feoffor might 
enter. And decreed accordingly. Mo. 122. pl. 1009. Mich. 33 & 34 
Eliz. in the Court of Wards, Boydell v. Walthall. 

10. Rever/ion +; Leaſe = Life is 8 for Life Cum poſt Mortem of 

erit 


Tenant for Lite acciderit; this thall not refer to the Commence- 


ment of the future Time as to the Eſtate, but to the having the Land in 
boſſeſſion. Cro. E. 323. pl. 14. Paſch. 36 Eliz. B. R. Milbourne v. 
born. 

11. If A. for good Conſideration covenants to ſtand ſeiſed to the Uſe of 
Fimſelf in Tail, and after to the Uſe of B. in Tail, and atter of C. and his 
Hers, now by 27 H. 8. A. is ſeiſed in Tail, with Remainder in Tail, 5 0 

maincger 
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ph mainder in Fee, according to the ſeveral Limitations of the Uſes ; and 
yet here, as to his Eſtate Tail, no other Perſon was ſeiſed to his Uſe, 


none to this Reſpect ſeiſed to the other Uſe, as the Words of the Statut 
are. And 338. in Caſe of Dillan v. Freine, alias Chudleigh's Caſe. 
S. C. cited 12. A. granted a Rent to B. and C. (without more Words) to the Ut 
N. 186. % of his Wife for Life; it this had been beſote the Statute 27H. 8. B. and (. 
ws * have Ettate in the Rent during their Lives, to the Uſe of the Wite ; by 
cited Arg. 2 it after the Statute, or before, B. and C. die in the Life of the Wife, the 
And. 126 in Rent is determined, and ſhall not be continued by the Statute, or other. 
Corbet's Ayiſe; For the has not in this Caſe other or greater Eſtate in the Ren 
LG than B. and C. had; and yet the Words of the Statute are, that 
que Uſe _ be ſeiſed of ſuch Eftate as he had in the Uſe ; and the laſt Pin 
of this Branch of the Statute is, that be ſha/l have the Eftate of him tha 
is ſeiſed in the ſame Form, Manner, Duality and Condition as he had inth 
Uſe. In which Caſe neither of thoſe two Branches of the Statute atote. 
ſaid in Words, will make the Wiſe to have ſuch Eſtate in the Rent 3 
the had in the Uſe; but it the Rent or Land had been prantelto B. ani( 
during the Life of the Wife to the Uſe of the Wife, then by this Statute fie 
ſhall have it during her Life; For the Uſes aud Eſtate agree together, & 
in the principal Caſe the Uſe and Eitate agree, becauſe there was ng 
greater Eſtate in the Ule than the Eſtate of B. and C. in the Rent, which 
is during the Liſe of the Wife conditionally, it B. and C. fo long ſhall 
live; and if not, then the Uſe to ceaſe. 2 And. 130. pl. 74. Mich y 
& 42 Eliz. Crawley's Caſe. 

13. There are many Utes which are not executed by 27 H. 8, as ty. 
tions Uſes, frandulent Ules, Uſes upon Nies, troubleſome Uſes; As to itand 
ſeited to the ic of A. on Tuetday, and of B. on Wedneſday. $o of 
Uies of Perpeiual Freebolds 5; Per Warburton J. Mo. 632. Paſch. 43 Elu, 
C B. in Caſe of Mildmay v. Mildmay. 

Becauſe it 14. 2) H. 8. of Uſes does not execute Uſes that are in Abeyance. Arg, 
carnot be Codb. 319. in Caſe of Sheffield v. Radcliite, 


executed to 
a bare Poſ[lility of a Uſe, neither can it be limited againſt the known Rules of the Common Law. Ar. 


4 Mod. 155. cites 1 Rep. 130. Chudleigh's Caſe. | 


* $.C. cited 15, The Caſe was; A Men poſſeſs'd of a Term for Years of a ReQry, 
wed, A deviſed the Profits thereof to his Wite for ſo many Nears as ſhe fg live; 
South v. 4nd after he deviſed the Profits to 20 of his poor Kindred, and that after tht 
Allen. Death of his Wife the Redlory ſhould be let by the Advice of his Overſeas, 
S. C. cited and the Rent tran to his ſaid poor Kindred, and made the Wife his Ku. 
On 1 cutrix. Reſolved by all the Juitices in the Exchequer-Chamber, that 
J. F - Caf: altho' a * Deviſe of the Profits is a Deviſe of the Land itſelt, if there 
of Buſh v. be no other Circumſtance in the Caſe, yer becauſe in this Caſe the Devi- 
Allen. — for has declared, that the poor Kindred ſhould not have the Property of 
ho 7 ys the Term, and he appoints a Leaſe to be made for Rent, and the Rent 
7 obs ng to be diſtributed amongſt them, the Executors ſhould have the Tem 
General. upon the Confidence to make the Leaſe, and diſtribute the Rent; and 
Mo. 758. that the poor Kindred had only a Truſt, and no Intereſt in the Term, 


pl. 1049-. Mo. 753: pl. 1040. Mich. 2 Jac. Griffith v. Smith. 


in Caſe of | 
Forſter v. Brown. S. P. by Ld. Keeper. Chan. Caſes, 240. Mich. 26 Car. 2 in Caſe of Cary". 


Appleton———S, P. Chan. Prec. 123. pl. 106. Mich. 1700, in Caſe of Folter v. Foſter. 


They ſhall 16. If a Man enfeoffs A. to the Uſe of A. and B. they are Jointe- 


by ng nants ; tor both come in by the Statute. 13 Rep. 55. Mich. 7 Jac. in tt 


rute, becauſe Court ot Wards, Samme's Caſe. 
they cculd not b . | 
tale jointly, they taking by ſeveral Titles. Ld. Bacon's Readings on the Statute of Uſes, 353. 
One cannot be in by the Statute, and one by the Common Law, but both ſhall be in by the Statut 
Arg. Vent. 390 in the Cafe of Potter v. North. Sec Tit. Jointenants, (L) pl. 5. 


17 In 
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17 In all Caſes where a Uſe may be raiſed by the Common Law, and The Statute 
chat it ſhall be 8 by Order in Chancery, the Uſe ſhall be executed 3 
by 27 H. 8. of Uſes. Arg. 2 Brownl. 291. Hill. 7 Jac. C. B. in the Caſe sue © 


4 . execute an 
ot Smallman v. Powis. Uſe bur 4 


| | | rr 14+ 8 We4> 10, IE THe cn which miele 
laefully be compel" d to be executed before the Statute, which cannot be of an Eſtate Tail; for the Chan- 
cery could not compel him at Common Law to execute the Eſtate, and ſo the Statute doth not exe- 
cute it at this Day. Cro. J. 401. pl. 9 Paſch. 14 Jac. B. R. in Caſe of Cooper v. Franklin and 
Walter. 


18. A. makes Feoffment to the Uſe of he Heirs Male of his Body begot- 
n. Adjudged an Eſtate Tail executed in himſelf; for by Implication of 
Law he has an Eſtate for Life, and therefore the Eſtate limited to the 
Heirs of his Body 1s an Execution in him; per Coke Ch. J. Roll Rep. 
240. cites the Cate of Fenwick v. Mitford. 
19. Where the Party ſciſed to the Uſe, and the Cefty gue Uſe, is one Per- 
ſin, he never takes by the Statute, except there be a direct Impoſſibilit 
or lmpertinency for the Uſe to take Eſſect by the Common Law. Ld, 
Bacon's Readings on the Statute ot Ules, 352. 
20. It I give Land to F. F. to the Uſe of himſelf and his Heirs, and if 
J. D. pay a Sum of Money, then to the Uſe of F. D. and his Heirs, J. S. is 
in of an Eitate for Lite, or tor Years, by way of Abridgment of Eſtate in 
Courſe of Poſſeſſion, and J. D. in of the Fee- ſimple by the Statute. Ld. 
Bacon's Readings on the Statute of Uſes, 352. 
21. If I enfeoff J. S. to the Uſe of himſelf in Tail, and then to the Uſe of 
2 in Fee, the Eſtate Tail is executed by this Statute; becauſe an 
ate Tail cannot be re-occupied out of a Feeſfimple, being a new Eſtate, and 
ut like a particular Eſtate for Life or Years, which are but Portions of the 
abſclute Fee. Ld. Bacon's Readings on the Statute of Ules, 352. 
22. And therefore if I bargain and ſell my Land to F. S. after my Death, 
without Tice, it doth not leave an Eſtate Tail in me, nor veſts any pre- 
ſent Fee in the Bargainee, but is an Ule Expectant. Ld. Bacon's Read- 
ings on the Statute of Uſes, 352. 7225 | 
23. H it I enfeoff F. & to the Uſe of J. D. for Life, and then to the Uſe Gntra if 1 
himſelf and bis Heirs, he is in of the Fee- ſimple merely in Courſe 1 8. 
Pollethon, and as of a Reverſion, and not of a Remainder. Ld, Bacon's 2 5 fe of 
Readings on the Statute of Uſes, 352. | ife, then 


s to the Uſe 
 kimſelf for Life, the Remainder to the Uſe of J. N. in Fee. Now the Law will not admit Fraction of 
Elates; but J. S. is in with the reft by the Statute. Ld. Bacon's Readings on the Statute of Ules; 


WL 


24. If I enfeo f a Biſhop and his Heirs to the Uſe of himſelf and his Suc- 
(ſors, he + 4 by 8 in the Right of his See. Ld. Bacon's 
Readings on the Statute of Uſes, 353. a 

25. And as I cannot raiſe a preſent Uſe to one out of his own Seiſin, 
bitI limit a contingent or future Uſe to one, being at the Time of Limita- 
tion not ſeiſed, but after becomes at the Trme of the Execution of the contin- 
fent Uſe, there is the ſame Reaſon, and the ſame Law, and upon the 
lane Difference which are put before. Ld. Bacon's Readings on the 
Nature of Uſes, 353. 

26. As if I covenant with my Son that after his Marriage I will ſtand But if I had 
ſuſed of Land to the Uſe of himſelf and his Heirs, and before Marriage Tet to him 
feof” bim to the Uſe of himſelf and his Heirs, and then he marries, he is ha . 
u by the Common Law, and not by the Statute; like Law of a Bargain py have 


ard Sale, Ld. Bacon's Readings on the Statute of Ules, 353. 7. in for 
tfe only 
1 mes Law, and of the Fee-ſimple by Statute. Ld. Bacon's Readings on the Statute of Uſes, 
j 


4A 27. If 
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27. It I have an Eigne Right, and be infeoff d to the Uſe 7 7. 
Life, then to the Uſe of myſelf for Life, then to the Uſe of F. D. in þ 
and F. S. dies; if I be in by the Common Law I cannot warve my Eft, 
having agreed to the Feoftment ; but if I am in by the Statute, yet In 
not remitted, becauſe I come in by my own Act. But I may waive fy 
Uſe, and bring an Action preſently ; tor my Right is ſaved unto me 9 
one of the Savings in the Stature, Ld. Bacon's Readings on the Stat 
ot Ules, 354. „„ „ 

28. It a Diſſeiſin were committed to an Uſe, it is in him by the Cop, 
mon Law upon Agreement; ſo it one enters as Occupant to the Uj 
another, it is in him till Diſagreement ; for wherever C:/ty que Uſe bas . 
medy for the Poſſeſſion by Courſe of Common Law, there the Statute neg 
works, Ld. Bacon's Readings on the Statute of Uſes, 354. 

29. If a Feme infeoffs a Man (Cauſa Matrimonii prælocuti,) ſhe hut 
Remedy for the Land again by Courſe of Law; and therefore, in thi 
Special Caſes, the Statute works not; and yet the Words of the Stag; 
are general, (where any Perſon ſtands ſeiſed by Force of any Fine, Re. 
covery, Feoftment, Bargain and Sale, Agreement, or otherwiſe) but je 
the Feme is to be reſtrain'd for the Reaſon atoreſaid. Ld. Bacon's Rey. 

| ings on the Statute of Uſes, 354. 

S. P. Arg. zo. The Statute 27 H. 8. cap. 10. of Uſes, toucheth not Copyholds, le 

art, 8. in cauſe the Tranſmutation of Poſſeſſion by the ſole Operation of the $1. 

* tute, wichour Allowance of the Lord, would tend to the Lord's Preju- 


EEE 


Taylor v. - G 
Shaw — dice. Cro. C. 44. Mich. 2 Car. C. B. in Caſe of Row den v. Maltter, 
S. P. Gilb. 

Treat. of Ten. 170. For then a Tenant would be introduced without the Lord's Conſent, 


An Eſtate 31. A Truſt is nothing in Law ; and Uſes being aboliſſid, and joindu 
for Years the Poſſeſſions, a 'Truſt of a Leaſe for Years cannot be ſaid to be an Uk; 


cannot be 


ſeiſed or Tor if ſo, the 27 H. 8. of transferring Uſes into Poſſeſſion, would be v 
poſleſs'd at no Purpoſe; for this Statute requires a Seiſin to the Uſe, bur there is c. 
this Day to ly a Poſſeſſion in a Leſſee for Years. By the Judges of both Benchs, 
any Uſc; TJenk. 244. pl. 30. 


for it has | 

only Poſſeſſion, whereas the Statute of Uſes, 27 H. 8. 10. requires Seiſin. Jenk. 195. pl. 1. Butif 
one bargains and ſells Land for Years, this is executed by the Statute, if le Bargainor had a Free; 
for only an Uſe paſs'd at the Common Law, and ſo had ſtood ſeiſed to an Uſe, and whatever Intereſt the 
Ceſty que Uſe has in the Uſe it is executed by the Statute, if any body be ſeiſed to the Uſe. G. La d 


Uſes &c. 199. 


Mod. 223. 32. J. S. granted a Rent-charge to B. and C. in Truft for M. in Di. 
pl. 12. Rol- charge of a Jointure, Which M. being then a Widow, had on the Pr 
cowen & miſſes, Habend' to B. and C. their Heirs, Executors &c. in Trul fr 
Cooke, S. C. M. tor Lite. Per tor. Cur. This Rent-charge is executed by the Statute 
accordingly. of Uſes, by the expreſs Words thereof, which executes ſuch Rent 

granted tor Lite upon Truſt. 2 Mod. 138. Mich. 28 Car. 2. C. B. Co: 

& al. v. Herle. 2 
As where 33. When the Statute transfers an Eſtate, it transfers together with i 
_O ſuch Remedies only as are by Law Incident to that Eſtate, and ot Cu. 


rind a C. lateral ones. Mod. 223. Mich. 28 Car. 2. C. B. Boſcawen & Hetl: 1. 
venant for Cook. —2 Mod. 138. Cook v. Herle. 


Payment to 

B. and C. to the Uſe of M. tho M. may diſtrain, becauſe it is an Incident to the Eſtate transferr'd, yt 
ſhe cannot bring Covenant, becauſe that is collateral, Mod. 223. Bolcawen & Herle v. Cook. — A 
2 Mod. 138. S. C. 


34. To know how an Uſe is turn'd into a Right to an Uſe, it mult k 
conſider'd How it was before the Statute, and was thus; Befcre the vii: 
tute rhe Feoffees had the Eſtate, and the Ceſty que Uſe had the Uſe, 2nd 
this depended upon the Eſtate of the Feoffees ; tor the Feoffees had the 


Eſtate upon Confidence and Truſt that the Ceſty que Uſe ſhould _ 3 
rod 
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Profits, which was a Collateral Intereſt annex'd in Privity to the Eſtate | 
of the Feoffees. the Hſtate of the Feoffees was devefted, the Uſe conſe- 
quently Was turn d into an equitable Right, and the Cefty que Uſe could not 
have the Uſe any longer than the Hſtate had its Being; ſo that ſuch Ads, 
which diſplace and deveſt the Eftates out of the Ferffees, do by Conſequence 
urn the Uſe into a Right. Arg. Pollex. 97. in the Caſe of Carpenter v. 
mith. | 
8 35. If Land be deviſed to A. in Fee, in Truſt that B. may take the Pro- 
fits, it is an Uſe, Arg Skin. 209. admitted in Caſe of Durdant v. 
cher. 
_ Deviſe of Land to B, and C. for Payment of Debts, and after in 
Trnft for the Uſe of A. and his Heirs Male, but declar'd his Will to be that 
A. jbould have no Benefit of this Deviſe, unleſs Als Father ſhould ſettle on 
A. ſo much, and in Default thereof devis'd the ſaid Eftare to the Truſ- 
tees; or in Caſe A.'s Father ſhould make ſuch Settlement, yet if A. 
ould die without Iſſue, in ſuch Caſe likewiſe he gave the ſaid Eſtate to 
his Truſtees, diſcharg'd oft the Truſt tor A. Per Lord Chancellor, This 
is 00 Truſt, but an Eitate veſted at Law, and well executed by the Sta- 
tute of Uſes ; tor the Truſt here ariſes out of the Eſtate ; and in ſuch 
Caſe the Deviſee might, by the Statute 1 R. 3. have made Leaſes. Vern. 
ng. bz. pl. 73. Mich. 1682, Popham v. Bamfield. 
35. Lands were given by Will to Truſtees and their Heirs, in Truft for A. 
the Defendant's Wife, and her Heirs, and that the Truſtees ibould from 
Time o Time pay and diſpoſe of the Rents and Profits to the ſaid A. or toſuch 
Ferſon or Perſons as ſhe, by any Writing under her Hand, as well dur- 
ing Coverture as being Sole, ſhould order or appoint the ſame, without 
the intermeddling of her Husband, whom he w1ll'd thould have no Benefit 
or Diſpoſal thereof; and as to the Inheritance ot the Premiſſes in Truſt 
for ſuch Perſon or Perſons, and tor ſuch Eſtate and Eſtates as the ſaid A. 
by any Writing purporting her Will, or other Writing under her Hand, 
bald appoint ; and for Want of ſuch Appointment, in Truſt for her and her 
Heirs, The Queſtion was, Whether this was an Uſe executed by the 
Stature, or a bare Truſt tor the Wife: And the Court held it to be a 
Truſt only, and not an Uſe executed by the Statute, Vern. 415. pl. 
103. Mich. 1686. Nevil v. Saunders. | 
38. But a Deviſe of all the Rents and Profits of Lands to A. the Wife Comb. 3 oo: 
of J. S. during her natural Life, to be paid by his Executors into her own Trin 8 W. 
Hands, without the intermeddling of her Husband; and atter her Deceaſe to 4 8 2 , 
and amongft J. B. M. B. and R. B. &c. Holt Ch. J. ſeem'd ſtrongly to that Hole 
incline that the Executors were Truſtees tor the Wite ; bur Rokeby and Ch. J. (at 
Eyre J. e contra, and Judgment accordingly. 1 Salk. 228. pl. 9. Trin. ft) held 


W. & M. in B. R. South v. Alleine. this a De- 


viſe to the 


Executors 

by Implication of Law, or elſe the Will cannot be perform'd ; and the other Juſtices agreed with him 

but afterwards Holt ſaid the Deviſe of the Rents and Profits is a Deviſe of the Land to A. and then the 
ſub*quent Words (to be paid &c.) are void, and cannot exclude the Husband ; and that the Man was 
miſtaken in the Law. Bur all the other Judges retain'd the contrary Opinion, and faid that a Deviſe of 
the Rents and Profits it not always a Deviſe of the- Land ; for which they relied on Mo, 553. 754. 
Griffith v. Smith; and it was adjudg'd againſt the Opinion of the Chief ſuſtice. 5 Mod. 63. Mich. 
IW. z. Buſh v. Allen, 8 C Holt Ch. J. thought this a Deviſe to the Executors for her Life, upon 
Truſt to pay the Profits to her; and that this is fully to perform the Will, the Intent whereof was 
Vholly to exclude the Husband; Et ad ornatur. But at another Day Holt thought it a Deviſe to her;; 
For a Deviſe of the Rents and Profits, is a Deviſe of the Land itſelf, and if this ſhould be conſtrued 
a Deviſe to her, then the laſt Words contradict the former; and ſo the Executors will have a Deviſe 
by Implication, againſt an expreſs Deviſe before. Bur Rokeby J. replied, that then the Husband ſhall 
mermeddle, where the Deviſor intended to exclude him; and ſaid he relied on the Caſe of Griffith 
and Smith. Mo. 753. But Holt replied, that in that Caſe the Intereſt remain d in the Executors, and 
dot in the Deviſees, Eyre J. thought the ſubſequent Words made it a Deviſe to the Executors in 
Truſt for the Wife. Judgment was given according to the Opinion of the Juſtices. Holt diſſentiente. 
—— Ibid. 101. S. C and Judgment according to the Opinion of the other Juſtices. —— Sce pl. 15. 48. 


39. A. 
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8. b. For 39. A. conveys to Truſtees and their Heirs, in Truſt to permit A. un. 
otherv.iſe 4;2e the Profits during Lite &c. This cannot create ſuch an Eſtarejn 
pe 8 as will be executed by the Statute ot Uſes; For it a Man is ſeiſed inge 


hon an Uſe. of an Eſtate, and makes a Declaration thereof in Truſt for J. S. this 


Per Cur. no Colour to make an Eſtate for Life in J. S. Arg. 3 Mod. 146. 14 l 
Carth. 273- Caſe of the King v. Lenthall. 
in 


of Tipping v. Coſin. 


40. Where the Limitation of the Uſe is different from the Eſtate if th 
the Efate Land; As where a Feoffment is made to the Uſe ot the Feoffee for Li 
1 « Profit and Remainder to J. S. the Feoffee is in by the Statute 3 Per Holt Ch, |, 
Bereft na Cumb. 313. Hill. 6 W. 3. B. R. in Caſe of Tipping v. Coſins. 


ancther, it is 


executed by the Statute of Uſes. Skin. 209. admitted Arg. in Caſe of Durdant v. Burchet. 


Wherever 


Ch. Prec. 41. Where the laſt Fee-/imple of the Uſe is limited to him who haz th 


re Eſtate of the Land, he is in by the Common Law, as in the Caſe Inj 
This. :45. 22. b. here a Feofiment is to the Uſe of the Feotior in Tail, and af 
346. Euer to the Uſe of the Feoftee in Fee; Per Holt Ch. J. Cumb. 313. Tipping 
v. Howard. v. Colins. 
42. Where A. makes a Feoffment to B. and C. and their Heirs, u- 
Uſe of them and their Heirs in Truſt for F. S. this Trutt is executed by tt 
Statute 3 Per Wright Serjeant. Arg. Cumb. 313. Tipping v. Coſins. 
nir. 43. Ceſty que Uſe is in meerly by Operation of Law, and not in the pr 


Co. 217. Relolv'd, and tor Authorities the Cafes in the Margin & were cited. Cam 
Ney 135- 316. Trin. 6 W. & M. B. R. Reynell v. Long. 


Stockton v. Hampton. 2 Roll. Abr 31. 


Lutw. 814. J. S. ſeiſed of Lands in Fee, deviſed them to Truſtees and thi 
2 5 Heirs, to the Uſes, Intents and Purpoſes herein after mention'd, viz, u 
A 


Court were the Intent and Purpole 0 permit A. to receive the Rents and Profits for hi 
of Opinion Life, and after that the 'Truttees ſhould ſtand ſeiſed of the Premiſſes toth 
that the Uſe Le of the Heirs of the Body of A. Holt Ch. J. pronounc'd the Aae 


oy Yr" of the Court, and ſaid that this would have been a plain Truſt at Con- 
obſerv d chat mon Law; and what at Common Law was a Truft of a Freehold, or Inhet: 


if it ſhould tance, is executed by the Statute, which mentions the Word Truſt as yel 


not be ſo as Uſe ; and the Caſe in 2 Vent. 312. Burchet and Durdant, is a0 
immediately Law; and that the Change of Expreſſion in the principal Cafe, by uſig 


8 the Word Permit in the firſt Clauſe, which are Words of Truſt, ad 


Remainder afterwards making Mention of a Uſe, is immaterial, in regard Truſts 
limited to Common Law and Uſes are equally executed by the Statute, Sal k. 6% 
— gs Ga pl. 6. Hill. 1 Ann. B. R. Broughton v. Langley. 
er 

Heirs & his Body cannot take Effect by way of Uſe executed, which it muſt neceſſarily do; For thet 
is no Colour to make it a Truſt for the Heirs of the Body of A.- S. C. cited 2 Vent. $12. inthe 
Margin of the Caſe of Burchet v. Durdant.——8. C. cited Abr. Equity Caſes 383. pl. 4. in Caſe d 
Jones v. Lord Say and Seal. 


45. The laſt Limitation in a Deed of Settlement was to the Truftt 
and their Heirs in Truſt for A. (the Grantor) and his Heirs. It was it- 
ſiſted that this, upon the Determination of the intermediate Eſtates, will 
be executed to A. in Poſſeſſion as abſolutely as if it had been ſaid 70 tht 
Uſe of A. and his Heirs; For the Statute makes no Difference between u 
Uſe and a Tru/?, but mentions them both promiſcuouſſy. Arg. And thi 
upon reading the Deeds ſeem'd to be given up as a clear Point, Ch. Prec 

TLRs 5. 1 th 7 7 2. in Caſe of Eure 5 oward. 
1 Rep. 126. 46. To the Execution of a Uſe 4 Things are neceſſary. 1. There ougi 
1 to be a Perſon ſeiſed, 2dly. Ceſty que Uſe iz 2222. Natura, 1 A 
LU: 


NA As 
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Ve in Eſſe in Polſaſton, Reverſion or Remainder. Athly. That the Eſtate Caſe, cites 
of the Feoffees may veſt in Ceſty que Uſe. G. Law ot Ules &c. 80. 1 C 351. b 
2. 
mere's Caſe, S. P. So that a Right of an Uſe, or a Future or Contingent Uſe, are excluded till they 
come in Efle. And D. 58. a. Cpl. 5. Trin.] 56 H. S. that it was held [The Book is Semble] that if Ceſty ; 
que Uſe in Tail, with diverſe Uſes in Remainder, makes Feoffment, and dies, and the Statute of 27 
x, 8. is made, now the Iſſue in Tail has Right of an Uſe in Eſſe, but no Execution of it till Ent by 
the Feoffees; and that with this accords the Cafes in D. 88. b. [pl. 109. Trin ] ) E. 6. Stephen Da- 
vis's Caſe; and D. $30. (329. b. pl. 17. Mich. J 1 8 & 16 Eliz. Dame Bagkervill's Caſe, that if 
Cefty que Uſe in Poſſe on had made a Feoftment before the Statute, no Right of an Uſe neither in Poſ- 
hon nor in Remainder, ſhall be executed by the Statute of 27 H. 8. till Regreſs of the Feoffees. — 
And. 330. S. P. in S. C. by the Name of Dillam v. Fraine.— Poll. 96. in Cafe of Carpenter v. Smith, 
c P. and cites the Same Caſes, _ | 
Where there is no Seiſin to the Uſe, there can be wo Uſe. And. 334. in Caſe of Dillan v. Freine, alias 
Chudleigh's 3 as there muſt be one that is ſeiſed to the Uſe, ſo there muſt be one that bath the 
% Ibid. 336. : 
10 the A of a Uſe into Poſſeſſion 4 New Statute, it is requiſite that there muſt be a compleat 
Poſe ſſon; for the Feoftee muſt make an actual Entry; becauſe the Intent of the Starute was not to help 
out a Poſſeſſion already good. So it ſeems, if a Reverſion be granted to one to the Uſe of another, that 
this is not executed before Attornment, for the Reverſion paſſes not till then: But if a Man hath a Re- 
verſion granted to him by Fine, and before Attornment he bargains and ſells it to another, the Rever- 
#91 is executed by the Statute in the Bargainee ; for as, in the Ee Cafe, the Grantee had no Reverſion 
x want of Attornment, and it conſequently could not be executed, fo in the laſt Caſe the Conuſee had 
i Reverfion before Attornment, which he paſs'd the Uſe of to another, and then the Statute executes 
the Poſſeſſion to the Uſe, but in the ſame fy as the Uſe was, and conſequently ſtill, till Attornment, 
there wants a Privity of Diſtraining &c. Gilb Law of Uſes &c. 231, 232. 
The Statute is to be underſtood of Ceſty que Uſe that has an Uſe in Affe, in Oppoſition to him that has 
only a Rever ſion or Remainder of an Uſe, G. Law of Uſes &c. 28. 


47. A Conveyance was to ſuch Uſes as ſhall be by Will directed. The 
Lie declar'd by che Will was, that the Truſtees ſhall convey to the Uſe of A. 
till B. comes of Age, or be married, and after ſuch Age or Marriage, one Moiety 
t A. for Life; and if B. ſhall die during his Minority, then all the Eftate 
to A, but if B. ſhall attain ſuch Age, or marry, then one Moiety in Poſſe/jion, 
and the Re verſiun of the other to B. and his Heirs. The Queſtion was, 
whether this be an Uſe executed by the Statute; and it was ſent to the 
judges for their Opinion. MS. Tab. Tit. Uſes, Feb. 9. 1727. Rich v. 
Beaumond. 

43. Where Lands were deviſed to Truſtees and their Heirs, in Truſt to 
tey ſeveral Legacies and Annuities, and to pay the Surplus of the Rents 
and Profits to a marricd Woman, during her Lite, for her ſeparate Uſe, or 
le ſhould direct, and after her Death the "Truſtees to ſtand ſeiſed to the 
Lie of the Heirs of her Body, with Remainders over, the Queſtion 
was, Whether this Deviſe to pay the Surplus of the Rents and Profits to 
the Wife, was ſuch a Uſe or Truſt as was executed by the 27 H. 8. For 
if it was, then it was urg'd, that ſhe being Tenant for Lite, the Limi- 
tation after to the Heirs ot her Body, being coupled with ir, gave her an 
Eltare-rail, according to Shelley's Caſe, 1 Rep. Bur if ic did not, then 
the eldeſt Son was to take as a Purchaſor. And it was held by the Court, 
that ſhe had only a Truſt for Life, and conſequently the Heirs of her 
body muſt rake by Purchaſe ; and the rather in this Caſe, becauſe it was 
limited to the Heirs of her Body ſeverally and ſucceſſively, as they ſhould be 
in Senior ty of Age and Priority of Birth, and the Heirs of their reſpective 
Bodies iſſuing. And a Difference was taken between this Caſe and that of 

on and Langley, 2 Salk. For there it was 0 ou A. to re- 
cave the Rents and Profits for Lite, but here it is a Truſt in the Truſtees 
6 pay over the Rents and Profits to ſuch and ſuch Perſons; and therefore 
the Eſtate muſt remain in them to anſwer theſe Truſts, otherwiſe ſhe muſt 
te the Truſtee, contrary to the expreſs Words of the Will. Mich. 1728. 
(creed and affirm'd in the Houſe of Lords. Abr. Equ. Caſes 334. 
Jones v. Lord Say and Seal. 


4 B (Y. a) Reſult- 


* 
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(Y. a) Reſulting Uſes. 


If a Man at 1, HEN a Man makes a Feoffment without Conſideration, and g. 
— Day Prefer no Uſe, the Feoffment is intended by the Law to ben 
— the Uſe of the Feoffor and his Heirs; and therefore Brooke ſays it ſeem 
without any to him, that he in Reverſion and in the Remainder ſhall not have % 


2 pena, but Formedon, and the Feme Cui in Vita. Br. Feoffments | 
rhe Feotree p q 7 
N. Ules, pl. 32. cites 5 E. 4. 7. 
the Uſe of the Feoffor and his Heirs ; for in this Caſe the Law makes not any Conſideration, becauſ th 
Feoffee ſhall not hold of the Feoffor &c. but of him of whom the Feoffor held, and this by the Stays 
of Quia Emptores &. Perk. S. 533. D. 146. b. pl. 71. S. P. Arg. in Caſe of Villers v. Beaumon 
hut before the Statute of Jia Emptores terrarum, if a Man had made a Deed of Feoffment jg. 
out any Conſideration or Cauſe, the Feoffee ſhould have had this to his own Uſe, becauſe there was 4 


nure between Feoffor and Feoffee. D. 146. b. pl. 71. Paſch, 3 & 4 P. & M. in Caſe of Villers v. Ba. 
mont.— Perk. S. 534. S. P. 


2. It was moved upon Evidence, if A. recovers by Common Rec 
againſt B. and B. infeoffs A. aſterwards, that A. thall be ſeiſed ro B.'s Uſe, 
tor A. ſhall be adjudged in by the Recovery, and not by the Feoffmemt 
which Shelley and Fit zherbert J. in a manner affirm'd. D. 18. pl. ty 
Trin. 28 H. 8. Anon. 
Arg. Litt. 3. That which cannot veſt in him to whom it is limited, ſhall returt u 
Rap. 23%, the Feoffor; As it I make a Feoffmear in Fee to the Uſe of myſelf for 
leiph's Cafe. Lile, and alter to the Uſe of my ſecond Wife, all the Fee is now in ne 
— Jenk. 276. and when I take a ad Wife, then the Feoffees ſhall be ſeiſed to the Us 
pl. 98. S. C. of ſuch Wife in Remainder tor her Lite; per Manwood J. 2 Le. 1g. gl 

25. in Brent's Caſe. 


4. A. ſuffers a Common Recovery to B. to the Intent that B. ſhall nut 
Eſtate to A. tor Life, Remainders over. Agreed that atter the Recs 
very B. ſhall be ſeiſed to his own Uſe; for it he ſhould be ſeiſed tothe 
Uſe of A. then he cannot make Eſtate to A. &c. But per Southcote ad 
Wray J. he ought to make it in convenient time, otherwiſe an Uſe ſul 


be _ in A. D. 166. pl. 9. Marg. cites Paſch. 1) Eliz. Humtfreſton' 
Caſe. 


8. P. But if 5. IfT infeoff A. on Condition to infeoff B. who refuſes, now A. ſhall d 


B. takes, he £,.; 1 1 f OA. TH 
Lis te the ſeiſed to my Uſe ; but if it were to give in Tail, 'tis otherwiſe; per 


firſt Feoffor. Dyer. Le. 266. pl. 355. 19 Eliz. in Bracebridge's Cale. 
Roll R 


ep. 
161. in Caſe of Warren v. Smith, Arg. cites 17 E. 3. 59. 21 E. 3. 46——Arg. 2 Roll Rep & n 
Caſe of Treſwallen v. Penhules, cites 19 H. 6. 34. 2 E. 4. 3. S. P. Feoftment on Condition tr yr! 
the Land in Tail to a Stranger, who refuſes, there the Feoffor may re- enter; but a Feoffment on C. 
dition to infeoff a Stranger, or to grant a Rent- charge, if the Stranger refuſes, there the Feoffor hull 


not re-enter; for his Intent was not that the Land ſhould revert &c. Per Dyer. 2 Le. 222. pl. Al. 
Paſch. 16 Eliz. C. B. in Caſe of Bawell v. Lucas. : 


If he ſur- 6. Copyholder in eg iy 4 to ſuch Uſes as the Lord ſhall appoitt; 


Ai er the Lord limits the Uſe to J. S. for Life. Reſolv'd that the Uſe of the 


e Fee ſhall reſult to the firſt Copyholder. Litt. Rep. 26. Arg. cites Pall. 
bimſelf for PY P S 
Lite, 2 35 Eliz. C. B. Rot. 334. Wroth's Caſe. 


mainder to ; 

bis Wife for Life, Remainder to his Sen for Life, the Reverſion in Fee continues in the Surrenderor. Ay 

Cites it adjudged Hill. 36 El. Rot. 2650. and the Record was twp es Bur Haughton ]. thought ! 

was a Surrender of the Inheritance But Doderidge ] contra; but thought if he had accepted an y 
& 


back for his own Life only, it might be a Queſtion. The Court directed a Special Verdict. Roll 
256. in caſe of Southcot v. Adams. 


Poph. 70: J. Where a Feoiiment is made to ſeveral Uſes for Life, for Ven 
en. 3 al 7 / el | p + ; 4 56. 'd 
& 37 Elis and in Tail, but 20 Ce is limited of the Fee aſter the Eftates jor Lace 


J cart 
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ERS = 


S. 


K 
_—— 


. ts g y 2 a L A | . 
: 25 Ules. 279 
Jars, and in Tail, this Fee was left in the Feoftor. 1 Rep. 120, Chud- B. R. Dil- 
leigh's Caſe. | * — 
| And. 309. S. C.—Jenk. 276. pl. 98. S8. Q 


g. Feoffment by A. on Condition to convey to A. for Life, Remainder to 2 Rep. 59. 
the ode Son of A. in Fee. No Uſe reſults to A. tor Lite, Remainder to 2 
che eldeſt Son in Fee; for it ſo, then the Eſtate would veſt by the Sta- E R. 3.6 
ute of Uſes, and ſo then the Feoffee could not make Eſtate to A. for 
Life, Remainder to the eldeſt Son in Fee. Jenk. 253. pl. 44. 40 Eliz. 
julius Winningron's Caſe. 

9. I make a Feoffment to the Uſe of my Wife that ſhall be, or to ſuch Per- 
ons as I ſhall maintain, tho' I limit no particular Eftate at all; yet the Uſe 
is good, and ſhall in the Interim return to the Feoffor, Ld. Bacon's 
Readings on the Statute of Uſes, 350. | 

10. It I once limit the whole Fee-/imple of the Uſe out of Land, and 
Part thereof to a Perſon uncertain, it ſhall never return to the Feoftor by 
way of Fraction of the Uſe. Id. Bacon's Readings on the Statute of 
Ules, 350. 

wy ir the King gives Lands by his Letters to F. S. and his Heirs, to 
the Uſe of F. H. for Life, the King has the Inheritance of the Uſe by Im- 

lication of the Parent, and no Office needs; for Implication out of 
4 of Record amounts ever to Matter of Record. Ld. Bacon on 
the Statute of Uſes, 355. 

12. Feoffment to the Uſe of a laſt Will, the Eſtate paſſes now to the 
Feoffee, bur tis to the Uſe of the Feoffor ; Per Doderidge J. Roll Rep. 

253. Mich. 13 Jac. B. R. in Caſe of Simpſon v. Sourhwood. 

13. There is is a Difference between a Feoffment in Fee to Uſes, and a Arg, Le. 
Cwenant to ſtand ſeiſed to Uſes. If Feoflment in Fee be, and Uſe is li- 197. in Id. 
mited to a Perſon incapable, Remainder over, nothing returns to the Feot- Pet“ — 
for; but otherwiſe *ris in Covenant to ſtand ſeiſed as in Paget's Caſe ng, * 
put in the Rector of Chedington's Caſe. The ſame in Caſe of Refuſal Rector of 
by Tenant for Life, Remainder over. Arg. Litt. R. 262. Paſch. 5 Car. Cheding- 
CB. in Beck's Caſe. | ton's Cate, 


cites it as 

, ſaid r 
Minwoed Ch. B. in Paget's Caſe 2 Lev. 77. S. C. and S. P. cited in Caſe of Pibus v. Mitford; 
Arg. Same Difference taken by Holt Ch. I. between a Covenant to ſtand ſeiſed, and a Feoffment to 
e; for till the Contingency happens, or the Time comes for the future Uſe's riſing, it ſhall return 
gain to the Feoffor. 12 Mod. 39 in Caſe of Davis v. Speed. | 


14. Feoffment of Lands to J. S. in Fee until he ſhould make a Leaſe 10 
4 B. for 21 Years to begin at the Feaſt of &c. It J. S. does nor make a 
Leaſe accordingly, the Uſe ſhall be to the Feoffor; tor here is only a mere 
Matter of Truft, and the Intent is not that the Feoffee ſhall have -p/4 
ting by the Non- Performance of the Truſt ; Per Roll Ch. J. and As 
J. Sty. 205. Hill. 1049. Watts v. Dixey. 

15. A. ſeiſed in Fee conveys it in Truſt with Power to make a Leaſe 

r 21 Years. A. made a Leaſe tor 21 Years to B. and C. in Truſt for 
limſelf for Life, and after for his Wite tor Life, and that alter the De- 
ceaſe of A. and his Wife, the Truſtees during the Relidue of the ſaid 
Term, ſhould permit ſuch Perſon &c. as the ſaid A. ſhould nomi- 
nate, and for want of ſuch Nomination, or after the Death of ſuch No- 
ninee, the Heir of A. ſhould take Gc. the Rents thereof. A. nominated 
J. S. to take the Rents during the Reſidue of the ſaid Term. J. S. the 
Neminee died. It was agreed that ſuch Limitation to the Heir of the Per- 
ſm limiting is a void Limitation ; and the Eſtate in Intereſt did again 
revert to A. who made the Limitation, and the Remainder of the Term, 
upen the Deceaſe of J. S. belongs to the Executors of J. S. Chan. Caſes, 
. Hill. 13 & 14 Car. 2. Goring v. Bickerſtaff & al, 


16. Fecy- 


5 5 Uſes. 


Raym. 207- 16, Feoffment of a Manor by A. to divers Uſes, excepting two Cloſes jy 
S. 8 the Life of the Feoffor only. It was agreed by all that — Vie Was Neſs 
2 ** ot thoſe two Cloſes; for the Uſes were limited of the Manor Except 
Cloſes de- præ-exceptis, which excluded the two Acres, For tho? there were bot 
ſcended. — ſufficient Words to except them, yet there was enough to declare the 


Lev. 257- Intention of the Feoffor to be ſo. Vent. 106. Mich. 22 Car. 2 B. R. Wil. 
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OO lon v. Armorer, 
See Tit. 17. A Feoffment is made by a Father to a Son generally, no Uſe rigs 


Tran) back to the Father unleſs it be expreſs'd. Arg. 2. Chan. Caſes, 232, 
Fe Notes, Tin. 29 Car. 2. in Caſe ot Elliot v. Elliot. 
18. In Caſe of a Truſt at Common Law, if a Man was ſeiſed Ex par, 
Materna, and made a Feoff ment without any Cinfideration, the Truſt reſulte 
to the Feoffor, and was of the ſame Quality with the Eſtate; but it the 
Feoffee had re-infeoffed the Cefty que Truſt, the Nature ot the Eſtate was d. 
ter'd, and the Land Ex parte Materna, ſhould nor deſcend to the Heir 
Ex parte paterna ; for he could not inteoff the Ceſty que Truſt to hin 
and his Heirs Ex parte Materna, becauſe there was no fuch Limitation of 
the Inheritance in him; Reſolved per Cur. Carth, 141. Trin. 2 W. & 
M. B. R. in Caſe of Rice v. Langtord. 
19. If a Feeffment in Fee is made to the Uſe of A. and the Heirs of his 
Pody begotten, the Remainder in Fee to the Right Heirs of Z. C. ulo i 
then living, there in ſuch Caſe the Fee-Simple is not in Abey ance, nor in 
the Feoffee; bur the Uſe of the Fee ſhall reſult to the Feoffor, and re 
main in him until the Contingency (viz.) the Death of T. S. ſhall 
happen; Per Holt Ch. J. Carth. 262, 263. Hill. 4 M. & M. in B. R. in 
Caſe of Davis v. Speed. 
20. If a Feoflment were made to the Uſe of the Heirs of the Body q tie 
Feoffor from and after the Deceaſe of F S. There no Eſtate for Lite would 
reſult till after the Deceaſe of J. S. cited by Holt Ch. J. Cumb. ziz 
Hill. 6 W. & M. B. R. in Caſe of Tipping v. Coling, as ſaid by Hale, 
in the Caſe of Pybus v. Mitford. 
21. A. ſeiſed in Fee by Deed and Fine, conveys to Truftees for 10 
$ Years, if A. ſo long live, Remainder to Truſtees for 3900 Nears, and frm 
1e and after the Death of A. then to B. Whether the Remainder to B. i 
Mich. 1698. good > The Objection was, that an Eſtate of Freehold was to comment: 
S. C. ſays in futuro; For the firſt Freehold is limited to B. which is not to ariſe 
88 Long till the Expiration of both the Terms, and after the Death of A. and no 
having con- Eſtate for Lite is limited to A. unleſs it be ſuppoſed to reſult back to 
ſulted the him. To prove the Remainder void, it was inſiſted that here the Cu- 
Judges, ſaid yeyance working by Way of Tranſmutation of Poſſeſſion no Eſtate for Life 
they were : f : 
of Opinion can reſult nor ariſe by Implication of Law as there may in a Covenant 
that the to ftand ſeiſed or in a Will, but it muſt be by expreſs Limitation. The 
Limitation Court took Time to conſider of it. 2 Vern. 370. pl. 334. Mich. 1699. 


to the 10 Penhay v. Hurrel. | 
was void, « ; oy. 
there being no Eſtate for Life veſted in the Father; but if it had been in Caſe of a Covenant to ſtand 


ſeiſed, it might have been otherwiſe. And ibid. 235. pl. 307. Mich. 1699. S. C. ſays it was agreed 
that in Caſe of a Covenant to ſtand ſeiſed, what was not limited out of the Covenantor, did 
continue to him; and therefore, if a Man covenanted to ſtand ſeiſed to the Uſe of the Hein 
of his Body, it ſhould be an Eſtate-Tail, becauſe the old Eſtate for Life continued in him; 
And my Lord Coke's Opivion in the Caſe of Fenwick and Mitford, is, that it will ſo don 
Caſe of a Feoffment to Uſes, which Opinion, as was ſaid by Judge Powell, my Lord Chief Juſt. Hal: 
did ſeem to be of in the Caſe of Pybus v. Mitford; And my Ld. Coke, when he came to be Ch. 
Tuſt. continued the ſame Opinion, as appears 1 Roll Rep. 239. 317. And it was ſaid that this differs fron 
the Caſe of Davis and Smith [Speed] in the Houſe of Lords, becauſe there ir appear'd the Eſtate 
moved from the Wife, and ſo the Husband ſhould not take an Eſtate by Implication ; but here it v 
Als own Eftate, and ſo the Judge and the Ld. Chancellor were of Opinion, that the Uſe ſhould reſult, 
according to my Ld. Coke's Opinion, and the rather, becauſe contingent Uſes are not fayour'd in Lay, 
but where it may be Remainders ſhall Veſt, But it was ſaid the Earl of Bedſord's Cate ſcems co; 

trary; 
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muy; and the Ch. Juſtices were of another Opinion; and therefore the Ld. Chancellor deſired 
he Opinion of all the udges, it being a Point never yet ſettled by any ſolemn Reſolution. 
ind ibid. 252. pl. * rin. 1702. S. C. That Ld. Keeper, after Conſideration had, and a Caſe 
reing ſtared, gave his Opinion, that A. had an Eftate for Life by Implication, and ſo the Re- 
-ainders all good, there being a Freehold to ſupport them; and he went upon the Caſe of Pybus 
d Mitford, in Mod. Rep. 159. and brought the Book into Court, where it ſeems to be the Opinion 
if the Ld. Coke and Hale, that as well in a Fine or Feoffment, as in a Covenant to ſtand ſeiſed, ſo 
nuch of the Uſe as a Man did not depart with, remain'd in him; and fo he faid is 1 Inſt. 22. and gave 


julgment accordingly. 


22. Powel J. doubted, whether there could be 4 reſulting Uſe on a 7 Mod. 76. 
[zaſe and Releaſe, unleſs where particular Uſes are limited. 2 Salk. 678. *: * 
ol. 5. Mich. 1 Ann. B. R. Shortridge v. Lamplugh. per Holr 


and Powell, 
T7 | if a Parti. 
cular Uſe was limited on the Releaſe, the Reſt would reſult back. Ibid. 77. 


23. A reſulting Uſe js always from the old Eflate, and Parcel of the 
Le. 2 Salk. 679. pl. 7. Hill. 1 Ann. B. R. Adams v. Tertenants 
of Savage. | | 

24. it a Feoffment be made, or a Fine be levied, or Recovery be ſuffer'd 
without Conſideration and no Uſes are expreſſed, it is to the Uſe of the 
Feoffor and his Heirs. But if any Uſes be expreſſed, it ſhall be to 
thoſe Uſes, tho* no Conſideration be had ; and herein is the Difference 
between railing Uſes by Fine, Feoftment, or other Conveyance, ope- 
rating by Tranſmutation of Poſſeſſion, and Uſes raiſed by Covenant; 
for upon the firit, if no Uſes were expreſſed, it is Equity that aſſigns 
the Feoffor to have the Uſe ; tor by the Law, the Feoftor has parted 
with all his Intereſt ; but where he expreſſes Uſes, there can be no E- 
quity in giving him the Uſe againſt his own Will; and there can be no 
Prefumption that the Conveyance was to the Uſe of the Feoffor againit 
his own Declaration; bur in Caſe of a Covenant, it is Equity that muſt 
gire a Uſe ; for the Perſon can have no Right by Law; therefore in 
ſuch Caſe there can be no Uſe without a Conſideration; tor there is no 


) and ſbe ſhall have Iſſue Male of the Body 338 — 
 S. then to both for Life. He marries her at twelve Tears of Age. She lives 335 ich, 


ect after her Age of ſixteen. After the Death of S. and M. the Daugh- 8 
See 


not rake, but that the Heir ſhould have the Truſt till that happen'd ; nts Th 


lias, Cran- 
mer v. the Duke of Southampton. 


4 C (J. a) Covenant 
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(Z. a) Covenant to fland ſeiſed. Good, In Reſped of 
the Eſtate of the Covenantor, or the Manner of the 
Covenant. | 


This is 1. Enant in Tail by Indenture on Conſideration of Marriage, am. 
© X venants with another that A. and B. thall be ſeiſed to his Uſe fy 
AO Term of his Life, and after his Deceaſe ro the Uſe of his Son and 4 
* mat apparent. By this Covenant there is no Uſe changed, unleſs only during 
Trin. 3 che Lite of Tenant in Tail; Per tot. Cur. Her. 110. Trin. 4 Car. C. 


Eliz. * Bromfield's Caſe. ; 


35. pl. 28. Anon. S. C. 


Noy 46. 2. Tenant in Tail covenants to fland ſeiſed to the Uſe of himſel * 
accordingly, and after to the Uſe of his eldeſt Son and his Heirs ; and e Jo th 
1 C. by with a Stranger to levy a Fine to the Uſe of the Stranger and his Heirs ; He 
Heioham v. Jevies a Fine accordingly, and dies. It was reſolv d that the Son 
Bedingheld. not have the Land by the firſt Covenant; for when Tenant in Tail coy. 
s C. nanted to ſtand ſeiſed to the Uſe of himſelf for Lite, that is as much as he 
8 could lawtully do; and the Limitation over is void, and he remain! 
whey + _ ſeiſed as before. And the N and Counſel of the Court reſoly d ac. 


That fince cordingly. Cro. E. 895. pl. 15. Trin. 44 Eliz. in the Court of Wards, 
he bed only Bedingfield's Caſe. 
tne Fower 

of an Eſtate for Life, by the Statute de Donis, which he hath not paſs'd out of himſelf, it is fill u 
him as it was before; and the Remainder is void in its Creation, and therefore there can be no Execy. 
tion of ir, for the Execution mult be immediate by the Statute of Uſes; and therefore a Fine afterwars 
levied cannot help ir. 


3. Covenant to ſtand ſeiſed of as much as fhall be worth 201. per Am, 
is meerly void. Agreed ; and faid that fo it was lately adjudg d. He. 
147. Mich. 5 Car. C. B. Riſe's Caſe. 
4. A. ſeited in Fee, in Conſideration of the Marriage of B. his Son, an 
a Marriage Portion, covenanted to levy a Fine to B. and that B. ftould faul 
ſeiſed to the Uſe of A. the Father and his Heirs, till the Marriage had, aid 
after to B. s own Uſe in Tail, with diverſe Remainders over. And A. cove 
nanted in the ſame Deed, that he was ſeiſed in Fee, and fo ſhould be 
till the Uſe veſted in B. the Son. It was refolv'd by Powell and Rocks 
by J. the only Judges then in Court, that A. could not covenant thut 
the Son ſhould ſtand ſeiſed of Lands whereof the Father is ſeiſed; and 
the ſubſequent Covenant was intended againſt Incumbrances only, as i 
uſual in ſuch Caſes, and nor to raife any Uſe. 3 Lev. 306. 309. Trin; 
W. & M. in C. B. Barrington v. Crane. 
* The Co- 5. If Tenant in Tail covenants to ftand ſeiſed * to the Uſe of A. and his 
venant 18 Heirs, or to the Ulſe of A. for Life, f Remainder to B. in Fee. The Coit- 
Be? 2 7 nant is not void, but puts the Eſtate out of the Covenantor. Per Holt 


Fee to J. Per Ch. J. in delivering the Opinion of the Court. 2 Salk. 620. Trin. ! 
Holt Ch. J. Ann. in Caſe of Machil v. Clark. 

Comyns's 

Rep. 121. pl. $4. in S. C. 


+8. P. And the Remainder is Food, tho the Tenant in Tail dies during the Life of A. R is eoohdi 
by the Iſſue. Comyns's Rep. 121. Per Holt Ch. J. in S. C. r the Life of 4. mi it is 


7 2 * 6. But if Tenant in Tail covenants to ſtand ſeiſed to the Uſe of A. an 


*., his Heirs after his Death, it is void. 2 Salk. 620. Per Holt Ch. J. in 
— Caſe of Machil v. Clark. | | 


at a Time 


when the Right of the Eſtate out of which it would iſſue, is in another Perſon by a Title the 
Conveyance, viz. Per Formam 1 4 erſon by a Title paramount a 
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ins in himſelf in the mean Time, a Lev. 73, in Caſe of Pibus v. Mitford, cites 1 Rep. 154. b— Per 
munch. J. Rayth. 230. in Caſe of Pio V. Mictord, cha 4 Rep 154 be 


7. Tenant in Tail covenanted to ſtand ſeiſed to the Uſe of himſelf for 1 Mod. 18 
Life, Remainder 70 F. S. and his Heirs, it is void; For the Remainder do 28. S. C. 
is ro take Effect after his Death, when by his Death the Title of the Iſ- — . — 
ſue commences; and the Covenant, as to the Eſtate for Life to himſelf, is 19. 8. C. ad- 
void in this Cafe, becauſe here is no Fanſinutation of Poſſeſſion. Such a judg d 
Covenant is in any Caſe good only in reſpe 24. the Remainders; and ſince Comyns's 
the Remainders are void, the Covenant and the firſt Eſtate are likewiſe 7 &p. l 
wid. 2 Salk. 619. 620. Trin. x Ann. B. R. Machil v. Clark. MED 

8. A Covenant was to ſtand ſeiſed in Conſideration of Love &c. to his Wife, 
and after to T. and his Heirs, (T. was Siſter's Son to the Covenantor, 
and his Heir at Law) but the Deed was without the general Conſideration 
(viz.) ro continue the Eſtate in his Name and Family ; nor is it expreſs'd 
in the Deed that T. is of the Blood of the Covenancor ; and therefore 
Raymond doubted whether the Conſideration is not too ſtreight to ex- 
tend to T. If the general Conſideration had been expreſs'd in the Deed, 
it might be averr'd that T. was of the Blood of the Covenantor, but 
here the Averment muſt be, not only that he is of the Blood of the Cove- 
nantor, but alſo that the Conſideration was for the Advancement of his 
Family, which he doubred cannot conſiſt without the ſpecial Conſidera- 
tion mention'd in the Deed, which is confin'd to the Wife, and to which 
T. is a Stranger. The other 3 Judges deliver'd themſelves to the ſame 
Effect. But per tor. Cur. The Caſe deſerves further Conſideration, Gib. 

299. Trin. 5 Geo. 2. B. R. Goodritle v. Pettoe. 


( b) Covenant to ſtand ſeiſed. In what Caſes there see Tir. Rez 


mainder 


ſhall be a Particular Eſtate by Implication. And in (C z) and 
what Caſes Uſes by Implication are excluded. (N) 


. Made a Feoffment to the Uſe of himſelf fur Life, and after his Death See Pollex! 

A. and the Death of MH. his Wite, to B. his Son in Tail. And it was — + 1. 

teld in chis Caſe, that no implied Uſe did ariſe to M. and therefore the Ifen hin- 
Etate ro B. contingent. Arg. Pollex. 94. cites the Caſe of Weale v. ſelf argued 
©, 


Lower. the 
and endea- 
— to maintain that an Uſe did ariſe by Implication of Law to A. yet himſelf cites it held ay 


2, Covenant to ſtand ſeiſed to the Uſe of the Heirs Male of his Body, 2. 229. 
mitting himſelf; Per 3 Juſtices, but Twiſden J. contra, it is good, and I A 
de himſelf takes by Implication; and fo Judgment was given for the tur; -+ ws 
Defendant. Vent. 372. Trin. 26 Car. 2. B. R. Pibus v. Mittord. adds that 


5 a Judgment 
Ts given for the Defendant. 2 Lev. 75. S. C. adjudg'd accordingly. 
Z. 


Mod. 121. pl. 27. 
being the Opinion of Hale Ch. 2 159. pl. 2. S C. ſays Judgment was given for the De- 
ton the Point here. If a Man covenants to ſtand ſeiſed to the Uſe of the Heirs of bis Body, this 


ball one as if the Limitation had been to himſelf and the Heirs of his own y, and not as if he had 
Orenanted to ſtand ſeiſed to the Uſe of the Heirs of the Body of J. D. For there the Covenantor would 
have had a Fee-ſimple in the mean Time ; Per Hale Ch J. Mod. 98. pl. 3. Mich. 25 Car. 2. B. R. 
Anon, [but ſeems to be in the Caſe of Pybus v. Mirford.3 Adjornatur,—Becauſe no t may be to 
the Heir after his Death, the Law raiſes an Eftate to him by Implication, and he does not remaia ſeiſed 
n Fee during the Life; but his Eſtate is immediately 11 into an Eſtate Tail, according to Py bus and 
Mictord's Cale ; Per Holt Ch J. Skin. 3 52. in Caſe 


Davis v. Speed. 
The 


2 84 e 


The Court doubted of this Caſe and this Point. 2 Mod. 211, Paſch. 29 Car. 2. C. B. in Caſe d 
Southcott v. Stow ell! Gilb. Law of Uſes &c. 19. cites 8. C. and ſays the Reaſon is, becauſe Ing. 
ceſtor and Heir are * Correlatives, and ſo whoever repreſents one as to my Eſtate veſted in him af 
my Death, I repreſent him during my Life ay to that Eſtate ; ard conſequently 18 an Eſtate, 4]. 
ready in me to my Heir, is not departing with it; for tis a Diſpoſition in other Words to myſelf, d 
ſo all things remain in Statu quo. 
Per Hale Ch. J. Mod. 98. pl. 3. 


— — 


3. Covenant to ſtand ſeiſed to the Uſes in the Tndenture, and to nh "the; 
this cannot exclude Uſes by Implication, but only expreſs Uſes. 2 Ley 
76. Arg. in Caſe of Pybus v. Mittord. | 


— 


(B b) hat paſſes by Covenant to ſtand ſeifed, 
and who ſhall take thereby according to the L. 


mitation. 
_ yt | RL | Covenants to ſtand ſeiſed to the Uſe of B. his Brother, for naty 
y the Name e ral Love, and upon Confidence to levy Portions for his (A's) 


of Smith v. Children; this ſettles a good Fee in the Brother, ſubject to this Truſt in 
Riſley. Equity. Jo. 419. pl. 7. Hill. 14 Car. B. R. agreed in the Caſe of Ger 
man v. Rytley. 

2. Where by Covenant to ſtand ſeiſed the Efate is limited in Fee upun 
Truſt, as Payment of Portions, and atter the Portions paid, to a Son df 
the Covenantor in Tail, Remainder over, when this becomes impoſſible by 
the Act of God before the Day of Perſormance of it, the E/ate continus 
a4 abſolitein the Truſtee, if he be of the Blood, as a Brother, and fo call, 
and ſo able to take, which a Stranger is not. Jo. 119. pl. y. Hill. y 

Car. B. R. in Caſe of German v. Ryſley. | 
Mod. 226. 3: A. ſeiſed in Fee has Iffue rwo Sons B. and C.—A. covenants to ſtand 
Trin. 28 ſeiſed to the Uſe of B. and the Heirs Male of his Body on M. his Wife to be 
Car. 2, S. C. begotten; and for Want of ſuch, to the Heirs Male of the Covenantor, ud 
ſays that for Want of ſuch Iſſue, to his own right Heirs for ever. B. had Iflue of M 


orth, 


Windham, à Son and a Daughter; A, dies, and then the Son dies; the Daughter 
and Atkins ſhall not take as Heir general, but the Uncle, viz. C. thall cake Per fir 
were of Opi- mam Doni, and not by Purchaſe but by Deſcent. 2 Mod. 207. 211. 


ion that C. > 
_—_— Paſch. 29 Car. 2. C. B. Southcor v. Stowel. 


the Eſtate i | | | 

not by Purchaſe but by Deſcent from B.'s Son; For after the Death of the Father, both the Eſtates 
Tail were veſted in him, and he was capable of the Remainder by Purchaſe, and being once well veftd 
in a Purchaſor, the Eſtate ſhall afterwards run in Courſe of Deſcent. Bur Scroggs doubted. Adyt- 
natur. Ibid. 237. Paſch. 29 Car. 2. S. C. adjudg'd accordingly, and Scroggs agreed to the 


Judgment. Freem. Rep. 216. pl. 224. Mich. 1676. S. C. Adjornatur— And ibid. 2:5 
pl. 232. Paſch. 1677. S. C. adjudg'd accordidgly. 


(C. b) Pou! 


wer 


Ules. 


(. b) Power to direct future Limitations by Covenant 
to ſtand ſeiſed; where good. 


| Eme covenants me ſeiſed to the Uſe of herſelf in Tail, Remainder 

to ſuch as ſhe by Will or Writing under her Hand ſhould appoint; and 
fr Want of ſuch Appointment to the Uſe of the Plaintiff her Kinſman in 
Fee, Whether the Remainder to ſuch Uſes as he ſhould appoinr, be not 
4 void Remainder, being on a Covenant to ſtand ſeiſed, there was 4 
Trial at Law, and a general Verdict for the Plaintiff, [who it ſeems 
was Heir at Law ;] and Lord Chancellor decreed accordingly ; Quære 
tamen. 2 Vern. 7. pl. 4. Trin. 1686. Warwick v. Gerrard. 

2. A, covenants with B. and C. in Conſideration of Love and Affection to 
tis Wife, and for ſome Proviſion and Livelihood for her, in Cafe ſhe ſur- 
viv'd him, and for the following Uſes, to ſtand ſeiſed to the Uſe of himſelf 
ir Life, Remainder 0 his Wife for Life, Remainder to the Heirs of bis 
Body on her 1 and in Default of ſuch Heirs to the Uſe of ſuch 
Perſon as the Wife ſhould appoint ; and for Want of ſuch Appointment to 
T. the Leſſor of the Plaintitt (who was the Siſter's Son, and Heir at Law 
of the Covenantor) and his Heirs. A. died without Iffue, and the Wite 
ifterwards convey'd the Lands to J. S. the Defendant. Per Raymond 
ch. J. The Conſideration ſeems to be reſtrain'd ro the Covenantor him- 
elf and his Wife; and therefore if the Uſe had been zo the Wife and her 
Feirs, it had been good; For it could not be ſaid that the Heirs of the 
Wife were Strangers to the Conſideratien; For the bore all her Heirs in 
herſelf, and that had ſerv'd only to limit the Uſe to her in Fee: But 
here it is a Power to the Wife to appoint the Uſe, and tho' that Appoint- 


ment had been made in Favour of one of Covenantor's Blood, it would not- 


have alter*d the Caſe ; For the Power was void itt the Creation within 
the Rule of Mildinay's Cafe, which was never diſputed. But , the 
Power had been to appoint the Uſe in Favour of any of the Covenantor's Rela- 
tins, in Conſideration to continue the Eftate in the Family of the Covenantor, 
that might be good, and it might be averr'd after the Appointment, that 
he to whom the Uſe was appointed, was of the Blood ot the Covenantor. 
Now if the Power was void in its Creation, the Uſe veſted immediately 
in T. as if no ſuch Power had been, provided that T. be a fit Per- 
on take the Uſe. Gibb. 299. Trin. 5 Geo. 2. B. R. Goodtitle v. 
ton. 


D b) The Difference between a Feoffment to Uſes &C. $:e(2) ard 
and a Covenant to ſtand ſeiſed, as to the Ules ariſing, g. 


or Powers reſerved | 


JF a Man raiſes Uſes upon a Fine, Feoffment, or Recovery, he may re- 
ſerve to himſelf a Power of making Leaſes ; but he can not do it on 4 
(nan to ſtand ſeiſed; or on a Bargain and Sale; for upon a Fine, Feoft- 


nent, or Recovery, a Uſe may be raiſed without a Conſideration, and 
theretore will ariſe to thoſe Leſſees without Conſideration ; and the for- 


mer Eſtates, which were raiſed' without Conſideration, may be defeated 
without it. But in a Bargain and Sale, and Covenant to ſtand ſeiſed, no 


4 D les 


6 Uſes. "oj 


Uſes will riſe without Conlideration, therefore not to the Leſſees; fy 
where the Perſons are altogether uncertain, and the Terms unknown, they 
can be no Conſideration; and for which Reaſon the former Eſtates raiſy 
upon good Conſideration, cannot by ſuch Leſſees be defeated. G. Ly 
ot Uſes and Truſts, 46. _ | 

2. There is a Difference between a Covenant to ſtand ſeiſed and; 
Feoffinent ; tor it a Man covenants to ſtand ſeiſed to the Uſe of A. a Strays 
for Years &c, the Remainder to B. his Son in Tail, this is void as to 
tor want of a Conſideration, and the Uſe veſts immediately in B. and: 
void Uſe is as if no Uſe be limited; and it no Uſe be limited, B. my 
take immediately, and not by way of Remainder, or elſe he cannot tale 
at all; for a Remainder ex Vi Termini, ſuppoſes a particular Eſtay 
and B. muſt not be excluded; becauſe Uſes being Creatures of Equity 
the Party's Intent muſt be made good as far as pothble, where there is; 
juſt and good Ground for any Part of the Conveyance. But if he males 
a Feoffment in Fee to a Stranger's Uſe, the Remainder to B. in Tail, thi 
is good to B. becauſe there wants no Conſideration. Gilb. Law of Ui 
&c. 113, 114. 


_— 


(E. b) Actions by or againſt Ceſty que Uſe. 


F Cefty gue Uſe makes a Leaſe for Life, yet the Reverſion remains in 
the Feeffies, and not in the Leſſor; and they ſpball have Action of 
Waſte, notwithſtanding that there be no Privity, and the Statute i 1R. 
3. was made for the Advantage of the Leſſee or Feoffee, and nd in the Ad 


vantage of the C que Uſe, nor of the Feoffors. Br. Feoffments al Uſes, 
pl. 23. cites 5 H. J. 5. Per tot. Cur. except Davers. 
2. Ceſty que Uſe could not have Attion, Avowry, nor ſuch like; In 
this ſhould be in the Names of the Feoffors. Br. Feoffments al Uſes, fl 
| 39. cites 15 H. ». 2. SW 

By the Com- 3. Ceſty que Uſe by the Occupation of the Land, was 6 Treſpaſs at the 
mon Law Common Law, and could not juſtity it. Br. Feoflments al Ules, pl y 
the Feoffees ; H. | 9 
of Tru cites 15 H. J. 2. 
es by all the fte of B. © Br. Foolinenr ot Ua t b 
Treſpaſs again que Uſe; by all the Juſtices of C. B. Br. Feoffments al Uſes, pl. 13. cites 15 H. 
2. — 8 pl: xe Ab Land was as . the Feofftee's as if no Uſe had been of it 1 ſo thar if they hat 
ouſted him, and ſued him for Perception of Profits, he had uo Defence at Common Law, but muſt bar 
applied to Equity; but this was remedied by 1 R. 3. 1. oy PI. C. 349. b. in Caſe of Delamere . her- 
nard . 8. P. by Anderſon Ch. J. 1 Rep. 140 in Chudleigh's Caſe. And. 320. in S. C. ay 
cites 15 H. 5. 4 S. P. S. P. in Panſeil's Caſe, Pl. C 3. cites 5 H. 7. and the Marg. cites it u 
H. 7. fol. 5. and that he was only Tenant at Sufferance to the Feoffees, in caſe the permitted him v 
enter and take the Profits; and that he was not able to anſwer to a Præcipe quod reddat, becauſe he hai 
no Eſtate of Franktenement ; but every ſuch Writ mult be brought againſt the Feoffees, for the Lands 
theirs. And if one had recover'd the Land againſt the Ceſty que Uſe, and had enter'd, or by an H 
fac. Seiſinam had Execution, and the Feottees been ouſted, they might have Aſſiſe; but when they had 
recover'd, they ſhould be ſeiſed again to the firſt Uſe. 


The Feof= 4. It was ſaid per Frowick Serj. to have been lately adjudg'd, Tha 
1 g where Advowſon appendant became void, and Ceſty que Ule ſutfer'd di 
the Cefty Tenant at Sufferance to preſent, and was diſfurb' d, he cannot maintains 
ue Uſc; Ouare Impedit. Quod nota ; no more in the ſame Caſe than a Strange 
for he could and not like to a Leaſe at Will; for the Tenant ar Will has his 
3 ſion by an Act done by the Feoffee, and ſo has not the Tenant at 
ale Barats rance &c. Kelw. 42. b. pl. 7. Paſch. 17 H. 9. | 
ment; per. wy” 7 5 | - 
Frowick Ch. J. ; Ibid. 37 Mich. 18 H. 7. 1 oy 


5. 
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5. Ceſty que Uſe ſhall de impannelld in 4 Fury, and if he loſe bes, 


| —_ 


they are leviable of the Lands in the Poſſeſſion of his Feoſſees. Quod 


fuix conceſſum. But it was faid that this commenced by Sufferance, tor 

the Advantage of the King. Kelw. 42. b. pl. J. Paſch. 1) H. 1. 
6. Ceſty que Uſe ſhall not have Treſpaſs. before an actual Entry; for + 73. 

that is grounded on a Poſſeſſion; per Glanvill. Owen 8. Mich. 41 & S. C foys 


ia Eliz. C. B. in Caſe of Green v. Wiſeman, pra ng 

5 not Treſ- 
without actual Poſſeſſion, and ſo not EjeFment.——S. C. cited D. 51. b. Marg. pl, 17.—He is im- 
mediately and actually ſeiſed, and in Poſſeſſion of the Land, ſo as he may have Fab or Treſpaſs be- 
fore Entry againſt any Stranger, who enters without Title; and this by the Words of the Statute 27 
. S. viz. That Ceſty que Uſs ſhall and and be ſeiſed &c. and this was the Opinion of ſeveral Juſtices, 
(ro. E. 46. Paſch. 28 Eliz. C B. Anon. 


(F. b) Pleadings. 


1, VE es in Uſe 2 plead ſuch Pleas as Ceſty que Uſe will miniſter to 
them; by the Juſtices. Brooke ſays, Quære of Delays. Br. 
Contcience, pl. 27. cites ) E. 4. 29. 

2. He who pleads a Grant &c. by Ceſty que Uſ, ſhall ſay that Ceſty que Ibid. pl. 65. 
Uſe at the Time &c. was of full Age, ſound Memory, and out of Priſon op 16 H, 
&, at the Time &c. as in the Stature 1 Ric. 3. Br. Feoftmenrs al Uſes, $ pon 
pl. 42. cites 4 H. J. 8. Rede Serj 

| g ; Bur Keble 
det. contra; For it ſhall be intended a good Feoffment, till the other ſhews Objection. And Brooke 
aps, it ſeems the Law is againſt Rede. Br. Feottments al Uſes, pl. 24. cites 6 H. 7.6. 

In Nit of Entry in Nature of Aſſiſe, the Tenant ſaid that J. G. was ſeiſed in Fee, and infecff d P. who 
tate in Tail to the Tenant, and gave Colour to the Plaintiff. And the Plaintiff ſatd that before this, this 
ſame J. G. was ſeiſed in Fee to the Uſe of W. which W. infeoff d the Plaintiff, ko at ſeiſed till J. G. en- 
r d and diſſeiſed him, and gate as in the Bar. And ſo ſee that he pleaded the Feottment of Ceſty que 
Ve, and did not ſay that be <vas of full Age, ſound Mind, out of Priſon, and the like. Br. Feoffments al 
Uſes, pl. 5. cites 27 H. 8. 12. 


3. If a Man pleads Grant &c. of Cefly que Uſe, he 52 that the Feof= So where a 
ſees were ſeiſed to a” aa Uſe at the Time &c. and 6 ſeiſed did demiſe, 1. we} — = 
teoſf &c. Br. Feo 288 


ments al Uſes, pl. 42. cites 4 H. 7. 8. of Geft 
Uſe, he ſoall 
7 os. the Feoffees cvere ſeiſed to this Uſe at the Time of the Command. Br. Pleadings, pl. 166. cires 10 
7. . 


4 If a Man pleads that A. B. and others were ſeiſed to his Uſe in Fee, 5 1 Br. 
this is good Pleading, without ſbewing the Commencement of the Uſe, Br. "© os, pL 
PMeadings, pl. 170. cites 13 H. J. 18. 16, che ax 

| . 7. 6.— 
SP. G. Law of Uſes &c. 276.8. P. As to ſay that A. was ſeiſed in Fee, and infeoff d J. N. and 
M. to the Uſe of T. P. Br. Pleadings, pl. 160. cites 36 H. 8.8 P. For it was granted that if a 
Man diſſeiſe R. to the Uſe of B. he ſhall not ſhew this Diſſeiſin, in ſhewing how he came to his Eſtate. 
Ir Feoffments al Uſes, pl. 10. cites 14 H. 8. 4 8 

mme where he ſays that they <vere ſeiſed to the Uſe of him and bis Heirs of bis Body, becauſe this is a 
particular Eftate. Br. Pleadings, pl. 170. cites 13 H. 7. 18. . 


5. If a Man has Land in Uſe, and ſells the Land to another, the Sale S. C cited 
7 the Uſe, and the Buyer may enter, and make a Feoffment, if che G Law of 
perfect. Quere, if he pleads that he bought the Land for 20 l. by © =, 7" 

which he enter d and made Feoffment. Quzre it this be and the the Plead- 
Money not paid, nor any Day of Payment alleg d. But it ſeems to me, that ing is good; 
it ſhall be intended in the Law a good and perfect Sale and Buying, for Buying 


when 
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imp p when a Man pleads chat he bought; For if it be not a perfect Barons; 
of * then he did not buy, and then it is a good Replication tor the Plaine 
Money, and ſay That he did not bay, prout &c. And per Fineux, It is a good Buying 
ot bay; hi becauſe the Defendant has enter'd, and the other may have Action d 


Plaintit Debt. Br. Feoffments al Uſes, pl. 15. cites 21 H. J. 6. 


might reply as here. 


Br. Plead- 6. In Debt the Plaintiff counted wpon a Leaſe for Years made by his bz. 
gs, $5.98 ther, rendring Rent. The Defendant ſaid, that the Father and others um 
Br Maine. ſeiſed in Fee to the Uſe of the Father, abſque hoc that the Rever/ion deſcend 
nance de 70 the Plaintiff. And a good Plea to the Count; For the Plaintrf ought 
Brief, pl. 17. to have counted ſpecially that they were ſeiſed to the Uſe &c. and that the 
cies S. C. Father leaſed, and becauſe not, the Writ and Count ſhall abate; per Req: 
Ch. J. & Kingſmill J. For per Rede, the Detendant may ſay that the 
Father had nothing at the Time of the Demiſe, and then the Plainif 
cannot maintain the Declaration by the Uſe, but it is a Departure; fi 
he ought to have ſhewn it at firſt. Br. Count, pl. 49. cites 21 Ul. 
2. | : ; 
| . » "The Tenant of the Land cannot plead a Releaſe made by Cefty que Ly: 
to the Feoflee, without ſhewing the Releaſe. Br. Monſtrans, pl. 6. 
cites 14 H. 8. 4. | „ 
G. Law of 8. In Ejectment the Defendant pleaded a Feoffment made to J. & wh 
— - 8 by Force thereof was ſeis'd and leas d to him, and that one G. entred and 
fays Ceſty /cas'd to the Plaintiſt, but did not ſay that he enter d upon F. F. Owen] 
que Uſe faid he ought to have alleg'd a Piſſeiſin, but Anderſon held that Cf qu! 
may plead TJ has Poſſe//ion of the Land before Agreement or Entry; but if he diſagree, 
_ 5 — then it ſhall be out of him preſently, but not before he diſagrees. Aud 
fay that the the Caſe being mov'd in another Term, Walmſley ſaid that he might be 
Plaintiff dif- diſſeiſed before his Entry or Agreement, and the Pleading ſhall be tha 
ſeiſed him he did enter and did difſeiſe him; and to this Glanville J. agreed. 0y, 


without lay- g6. 97. Mich. 41 & 42 Eliz. C. B. Green v. Wiſeman. 


ing an 
actual Entry; for the Statute executes the Poſſeſſion in him. 


* 


Mo. 871. - a 9. In Waſte the Writ ſets forth a Feoffment to ſuch Perſons to ſer 


2 1. ral Uſes. After Verdict Exception was taken to the Writ, becauſe i 
mr does not Jay the Feoffment was to them and their Heirs, without which 
241. S. C. there could be no Inheritance in Ceſty que Uſe, and ſo no Diſheriſon s 
and becauſe the Action of Waſte imports ; but the Plaintiff had Judgment, becauſeall 


IP * the Forms of the Writs had been ſo ſince the making the Statute ; and 
it was ad- the Declaration laid the Seiſin in Fee, as it muſt, and yet the Plaintif 
judg'd good. might have had a general Writ, and declar'd ſpecially. Hob. 84 pl 


112. Trin. 12 Jac. Skeat v. Oxenbridge. 


(G. b) Equity. 


1. CUbpzna commenc'd in Time of E. 3. but it was always againſt the 
Feoftee in Truſt himſelf, and was never allow'd againſt his Hei 
till H. 6. and in this Point was the Law chang'd by Forteſcue Ch.] 
Per Vaviſor. Kelw. 42. b. Paſch. 1) H. 7. | 
2. If the Feoffee made Feoffiment over, the Feoftor had no Remedy ;b 
if he died the Heir of the Feoffee was (as Forteſcue Ch. J. thought) ſeis{ 
to his own Uſe ; for the Confidence was perſonal only, and the Fees! 
Feoffee was ſeiſed to his own Uſe till H. 4th's Time, but if the ad * 


ſiſe 


A. - 


—_— IY 


— 


3 
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had Notice: of the Uſe, Chancery will reform it now, and the Heir of 
the Feottee in Truſt was ſeiſed to his own Uſe till the Beginning of E. 
h's Time, and then commenc'd the Subpœna againſt the Heir and the 
Feoffee of the Feoffee; Per Frowike Ch. J. Kelw. 46. b. 18 H. 7. 
3. A Man had 4 Feoffees ſeiſed to his Uſe, and fold his Land to H. and 
d to two that his Will is, that they 4 make Feoffment to H. which two no- _- — 
tified his Vill to the ot her rwo, and they refuſed to make Feoff ment, by which the Feeffees 
the firſt two made Feoff ment to H. of that which to them belong d; and after are not 
the Feoffor ſold the Land to F. and requir d the Feoffees, who refus'd; to make beund to 
Efate to J. who made it accordingly, and H. the firſt Vendee brought Subs 722 GE 4 
pena againſt the two firft Feoffees who ref us d, and the Matter adjourn'd into 14 Uſe 112 
the Exchequer Chamber, and becauſe he two Feoffees did not ſay to the l, bis Ser- 
ther two that their Feoffor commanded them to infeoff. H. but ſaid that his vant to the 
Will was that they infeoff H. which they are not bound to do without ws. bg * 
Cmmandment, therefore the Defendants went quit of this Subpœna; which * —— 
Brook ſays is wonderful to him. Br. Conſcience; pl. 5. cites 37 H. 6. 36. but owght 


to have Spe- 
cialty proving his Will thereof. Ibid.— —Cary's Rep. 13. 14. Cites S. C 


4. Where a Man wills that his Feoffees ſhall make Eftate to F. for Life, Cary's Rep. 
the Remainder to H. and F. refuſes to take — H. ſhall have Subpœna an 
gainſt the Feoffees to make them execute Eſtate to him aſter the Death 
ot J. Per Jenny, quod Finch conceſſit. Br. Conſcience, pl. 5. cites 37 
H. 6. 36. Ne | | | 

$. It a Man is bound to F. to the Uſe of C. there C. may have Subpana Ceſty que 
aint F. to bring Action to the Uſe of C. Per Moyle and Davers, Br. w_ . 

cience, pl. 9. cites 2 E. 4. 2. | — 

6 e | is Feotfces 
in Uſe to compel tbem to maintain Action in their Names. Br. Conſcience, pl. 27. cites 7 E. 4. 29. 


6. If my Feoffee in Uſe be Jiſſciſed, J ſhall have Subpœna to bring Aſ- Cary's Rep. 
iſe; Per Moyle and Davers. Br. Conſcience, pl. 9. cites 2 E. 4. 2. Th bay 2 


That if the Feoffee be diſſeiſed, the Feoffor ſhall compel him to ſue an Alle. 


. If 200 Marks are deliver'd to A. to keep and deliver to his Executors Br. Obliga- 
o Adminiſtrators after his Death, to diſpoſe for bis Soul, and A. delivers the pl & 
ꝛ00 Marks to keep and re- deliver to A. when he ſhall require, and he who gr. Probibi. 
irit deliver'd makes Executors, and dies, there the Executors or Admini- tion, pl. 11. 
frators ſhall have Sul pana againſt A. to fue the Bond againſt B. to have cites S. C. 
Delivery of the Money, becauſe the Bond was made to the Uſe of the 

_ who firſt deliver d the 200 Marks. Br. Conſcience, pl. 10. cites 

11. 4. 37. 

8. Wy here a Man makes Feoffment, and declares his Will for Years, and Br. Deſcent, 
lies, leaving a Son and a Daughter by one Venter, aud a Daughter by another * K — 
Venter, and the eldeſt Son dies before the Will perform'd, the 82 of the © © 
whole Blcod ſhall have Sul pœ na to have Execution of the Eſtate ot the Feot- 
tes. Br, Conſcience, pl. 11. cites 5 E. 4. J. 

9. If a Man infeoffs 4 to his Uſe, and declares his Will, and after A. ſells Br. Con- 

h R. and infeoffs him, yet if A. gives Notice of the Intent of the firſt Feoff- _ Ps. 
went 40 R. he ſhall be compell d by Subpena to perform the Will. Br. Feot 4. C 
ments al Uſes, pl. 32. cites 5 E. 4. J. | | 

lo. If Tenant in Borough Engliſh infeoffs two to his Uſe and his Heirs, 
the oung et Son ſhall have Subpena, and not the eldeſt. Br. Feoflinents al 

I. 32. cites 5 E. 4. 7. | 

11. It a Man makes Feoffment of ref of the Land to him deſcended of the 
Part of the Mother, and dies age ns the Heir of the Part of the Mo- 
tber ſhall have Subpana. Br, Feoffments al Uſes, pl. 32. cires 5 E. 


1 7. 
4E 12. If 
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But if Te- 12. If Tenant in Tail makes Feoffment to bis Uſe, and dies without This 
nant in Tail; no Will declar'd, he in Reverfon ſhall haue Subpena. Br. Feoffinents 


the Remain- a T . 

ter over, Uſes, pl. 32. cites 5 E. 4. J. 

makes Feoff- : "i ; 2 

ment ef Truſt <vithout declaring Lis Will, and dies without Iſſue, he in Remainder ſball' have $ 
Brook makes a Quære, and ſays it ſeems to him that he in Reverſion and in Remainder ſhall not 
Supper er but Formedon, for the Reaſon mention 'd in pl. 13. Br. Feoffments al Uſes, pl. 32. Cite 
5E. 4 7. 


13. If Baron and Feme are ſeiſed in ure Uxoris, and the Baron males 
Feoffent without declaring his Will, the Feme ſhall not have Subpeeny, 
Brooke ſays the N Jens to be inaſmuch as when a Man makes ff. 
ment without Confederation, and expreſſing any Uſe, the Feoffinent is intended 
by the Law to be to the Uſe of the Feoffor and his Heirs, therefore i 
ſeems the Feme ſhall have Cui in Vita, Br, Feottments al Uſes, pl. 32. cites 

A Man F Th It a Man gives Goods to his Uſe, and another takes them, the Don: 

ſhall com- ig bound in Conſcience to maintain Attion of ups thereof, but not Appeal 

„ Boy Robbery ; per Chocke & Littleron, The Reaſon ſeems to be inaſmuch a; 

to bring the Plaintiff hl not be . to wage Battel, if the Detendant tenders 

ANGEL Battel. Br. Conſcience, pl. 27. cites 7 E. 4. 29. 

reſpaſs. | op = 
Br. Conſience! pl. 17. cites 11 E. 4. 8. 


15. It was moved, that if a Man has Notice that W. is infeo d tow 
Uſe, or has Goods given to him to my Uſe, and M. knowing it, buys the Laus 
or Goods, Subpoena lies againſt both; for there is a Purchaſe ; but cor- 
tra of a Releaſe. But by the Reporter all is one; for it is Conſcience in 
the one Caſe or the other. Br. Conſcience, pl. 1). cites 11 E. 4. 8. 
16. If the Feoffor releaſes to the Treſpaſſor, Ceſty que Uſe ghar not Hav 
Subpuna againſt the Treſpaſſor, tho* he had Notice ot the Uſe. Br. Con- 
ſcience, pl. 17. cites 11 E. 4. 8. | | 2 
17. Subpœna brought by Ceſty que Uſe againſt three Feoffees of a Trif, 
to execute an Eſtate to Caſty que Uſe. The one ſaid, that the Feoffor infa 
him and the other two, and the two took Livery, and he was not at it, no 
ever agreed to it, and the Land is held of him, ſo that he cannot infeoff tt 
Plaintiff for extinguiſhing his Seigniory; and a good Anſwer by the bet 
Opinion. Bur Quære it a Man may diſclaim in Chancery. Br. Cot- 
ſcience, pl. 18. cites 16 E. 4.4 
18. Subpœna. The Chancellor enjoin'd the Defendant, Feoffee d 
Truſt, to make Eſtate to the Plaintiff Ceſty gue Uſe, upon Pain of 1001. li 
he does nor do it, Scire facias thall not iſſue thereof; for it is on is 
Terrorem. Br. Conſcience, pl. 29. cites 10 H. Y. 4. 
19. Gare of Fine aſſeſs'd by the Chancellor. Br. Conſcience, pl. 2 
cites 10 H. 7.4. TY 
20. If I give Money to one to purchaſe Lands therewith to him and 
his Heirs, and zo permit me to tate the Profits thereof during my Life, ud 
he with-holds the Profits, he ſhall be compell'd by Subpœna. Cary! 
Rep. 14. cites Crompton, fol. 48. b. | 
21. A Deviſe was to the Father for Life, Remainder to the firſt &. Son 
in Tail, Remainder to Truſtees for their Lives, to ſupport the Contingent Ni- 
mainders. The Court declared, that this is a good Term to ſu che 
Remainders, notwithſtanding the ſame is limited to the Truſtees, and 
inſerted after the Limitation to the firſt &c. Sons, (ic being in the Cale 
ofa Will.) 2 Chan. Rep. 169. 31 Car. 2. Green v. Rooke. 
22, By a Marriage-Agreement the Land was to be charged with ll 
Payment of Portions for younger Children, and Maintenance to begin ii" 
the Death of the Husband ; but in the Settlement the Limitation was ' 
the firſt Ec. Son in Tail Male, Remainder to Tru/tees for 500 Tomy to rail 
071.665 
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Uſury. 


Purtions c. The Maſter of the Rolls ſaid, He would not deſtroy this 
k dertlement, but would ſet it right and that he did not regard the 

placing of the Term, bur would help the Miſtake, which would other- 
wile prevent the Agreement of the Parties from taking Effect; For that 
the younger Children are as much Purchaſors of their Portions as the 


+ ade Son is of his Eſtate Tail limited to him. 2 Wms.'s Rep. 151. 
te Trin. 1723. Uvedale v. Halfpenny. 5 
For more of Uſes in General, ſee Bargain and Sale, Covenant, 
es Eſtate, Fines, Grants, Recovery Common, Remainder, Re- 
. mitter, Truſt, Voucher, and other Proper Titles. 
P | 
1 
es eee — 1 
Ne! 
e | 
4 | | | 2 Hawk. Pl. 
, * Uſury. I x 
| fays, It ſcems 
| 0 . that Uſury, 
— in a ſtri 
; Senſe, is a 
* Contract 
14 x Bl $750 upon the 
8 (A] [In General. Mints 
1 ive the 


3 ite OS n wy 
IN Italy they have Houſes of Free Loan to the Poor. Sir certain Pro- 

1 Edward Sand s his Book, intituled, A Relation of the Relt- Ver 
ſions uſed in the Weſt Parts of the World, circa Principtum. con all 

| | 5 Events, 

vhether the Borrower makes any Advantage of it, or the Lender ſuffer any Prejudice for the Want of 
in or whether it be repaid on the Day appointed or not. And in a larger Senſe, it ſeems that all undue 
Advantages taken by a Lender againſt a Borrower come under the Notion of Uſury, whether there 
were any Contract in relation thereto, or not; as where one in Poſſeſſion of Land, made over to him 


for the Security of a certain Debt, retains bis Poſſeſſion after he hath received all that is due from the 
Profits of the Lak 


2. Th Statuto Walliæ in Magna Charta, 2 Part, fol. 6. the Sheriff 
ought to inquire in his Tourn of Uſurers. 

Among the Petitions in Parliament, 18 E. 1. fol. 1. there is 
luch Petition, Willielmus de Clernam queritur de Uſurariis modo 
coram Ordinariis, & perquirat ſecundum legem terre. 

4 2 E. 1. Rot. Clau rum Memb. 2. Rex Majori & Vicecometi- 
bus London, Quia &c. Vobis Mandamus, quod er. proclamari fa- 
ciatis in Civitate prædicta, quod omnes Mercatores Uſurarii infra 20 Dies, 
adatu præſentium recedant a Civitate prædicta, & Regnum exeant ſuper 
ForisfaBturam Corporum & Bonorum quorumcunque. f 

$. 5 E. 1. Rot. Patentrum, Memb. 27. in Oorlo, That no Chri- Hawk. PI C. 

ſury. | 


ſtan ought to take 84 Sp. 


That it was anciently held abſolutely unlawful for a Chriſtian to take any kind of Uſury, and that who- 

r was guilty of it, was liable to be puniſh'd by the Cenſures of the Church in his Life-time ; and 
that if after Death any one was found to be an Uſurer while living, all his Chattels were forfeited to 
the King, and his Lands eſcheated to the Lord of the Fee. | 


„. error of Jultices, 17. b. cap. I. Sett, 17. one of the Articles 
* corable in a Leer, was of Chriſtian Uſurers, and ot all their 
0 oods. £2991 1 9 | 
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1 7. See the ſame Article Capite Itin. in Magna Charta, I 


151. Article 16. 8 1 5 iy 
8. Pill. 16 E. 3. B. N. Rot. 28. Johannes Hoperd is found 
Guilty by a Jury Pro Ulura capienda 11 8. 8 d. pro 20g. Przſtan 
dis & ſic de ſimilibus. FU | e 
9. 15.E.3. 6. It is accorded and aſſerted that the King and his Hein 
Fol. Sor. ſhall have the Cognizance of the UſUrers dead, and thar the Ordin, 
Prynne Abr. ries ot Holy Church have the Cognizance ot Ulurers alive, 28 to 
of Corton's them. appertaineth to make Compullion by rhe Ceniures of Hay 
Records 33. Chutth for the Sin ro make Reſtitution of the Uluries taken Againit 
Mo 32. = the Laws of Holy Church. (But this Statute was repeal d after 
5% de wards in the ſaid Pear.) . Av. ALLA. 425 


Prynne's 10. 5 H. 4. Rot. Partiamentt, N. 68. Pray the Commons thy 
Abr. of Cot- AS lin the City of London and elſewhere throughout the Realm, th 
_ Records horrible, and damnable Sin of Uſury, cuſtomably uſed under th 
- "£43. Name of * Chevance Colours, and by Strangers named Brokers, e 
tion is, Thar YaVe not whereof to live unlels + by luch their Sain, in many Forng 
every one Very ſubtilly contrived, it is manitetfly and openly by their Mediation 
being ac” 5e perpetrated, whereby ſeveral of all Eſtates as well ſpiritual as Ten 
endet poral, have been impoveriſh d, and their Beaſts and Lands lof 
 Uaary or Chat it pleaſe to ordain that no Alien nor Dentzen be Broker g 
Exchange, Alurp for the Time to come, and that it be inquired every Bear, 
2 2 all and ye who is attaint of being a Broker forfeit to the King all js 

is Goods, Soods. a 
The An- 
ſwer was * 

auirt 

ſhall be pu-. Be this Matter govern'd and ruled according to the Law of bj 
nith's by f Church, during the Life of ſuch Alurer s. N uh 


the Law o b | 1 | 
Holy Church. * Tbid 339. tn 14 R. 2. No. 24. favs, that Uſury was then term'd (Schefes) 
1 Orig. is (Per loorde gaine dicell en Pluſours fourmes treſſotiliment controve) 


2 Roll. Rep. 11. A Promiſe was to pay ſo much, and the Intereſt inde deen 
239. Mich, ar Michaelmas next. It was argued, whether the Payment of Incere 
85 4 was lawtul or not. The Judges compounded the Matter between the 
ingly. Part ies to avoid making a Precedent. Palm. 291. to 294. Trin. 20 Jae. 


B. R. Sanderſon v. Warner. H, a Ne, . A 3, 


[B] Uſury. At Common Law. 


* 1. A LL the Goods of an Uſurer, who died an ulurer, were forkir 
Mick. = ro the King. 
Jac. C. B. 


Arg in Caſe of Gibſon v. Ferrer, cites Glanvil, lib. 9. cap. 14. S. P. but ſays, that is to be intended of 
ſuch as live by the common Oppreſſion of the People. 


Skene Regiam Majeſtatem, 61. x. The Law of Scotland is at 
cordingly, 
The Lands of ſuch Alurers ought to eſchear to the Lord of who 
they were held, and ſhould not delcend to their Þeirs. 
—.— Remam Majeſtatem, 6x. 5. The Law ot Scotland 1s if 
cordingip. N 
See Tit. A Man could not at Common Law maintain an Action upon 4 
N (T) Uſurious Contract. 26 E. 3. 71. admitted. 
F Ule of Money at this Day is no good Conſideration, becauſe againſt Law Natural ; 2 by 


eridge 


NF S SSS 


un 


ac, 


It- 


Uſury. 2 93 


1 h . = . + oY 1 — 
eridge and Whitlock ] abſentibus aliis, but Noy. Arg. ſaid that Conſideration of Uſe, if it does 
22 10 l. per Cent. is good to ground an Action. 2 Roll. Rep. 469. in Caſe of Oliver v. 
liver. . 
1 Pl. C 245. S. 5, 6, 7. ſays, it ſeems to have been the Opinion of the Makers of ſome late 
\&s of Parliament, as. 5 Ed. 6. 24. 13 Eliz. 8. Par. 5 and 21 Jac. 1. 17. Par, 5, That all Kinds of 
Utury are coparary on good Conſcience. And agreeably hereto, it ſeems formerly to have been the 
-» eral Opinion, That no Action could be mgintain'd on any Promiſe to pay any Kind of Uſe for the 
Lorbearance of Money, becauſe that all ſuch Contracts were thought to be unlawful, and conſequent- 
iy wid. But it ſeems to be generally agreed at this Day, that the takin of reaſonable Intereſt for 
the Uſe of Money is in itſelf Jawful, and conſequently that a Covenant or Promiſe to pay it in Conſi- 
eration of the Forbearance of a, Debt, will maintain an Action; For why ſhould not one who has an 
Lüate in Money, be as well allow'd to make a fair Profit of it, as another who has an Eſtate in Land ? 
And what Reaſon can there be, that the Lender of Money ſhould not as well make an Advantage of it 
x; the Borrower ? Neither do the Paſſages in the Moſaical Law, which are generally urged againſt the 
Lawfulnefs of all Uſury, if fully conſider d, ſo much prove the Unlawfulneis as the Lawfulneſ of it ; 
Por if all Ufury were againſt the Moral Law, why ſhould it not be as much ſo in Reſpect of Fo- 
--joners, of whom the Town were expreſsly allow'd to take it, as in Reſpect of thoſe in the ſame Na- 
tion, of whom alone they were forbidden to receive it? From whence it ſeems clearly to follow, That 
the Prohibition of it to that People was merely political, and conſequently doth not extend to any other 


Nztion. 


wy 6 * 
— — 


2. Tf A. ſurrenders a 1 hr to B. upon Condition that if he pays See Tit. 


51, to B. at a certain Oay that the Surrender ſhall be void, and en (T) 
aftet it is agreed between them that A. thall not pay the Money, but N 1 
hall forfeit it, and in Conſideration thereof, B. aſſumes to pay to A. at Rep. 409. 
2 certain Day 60 1. or 61. a Year from the ſaid Day, Pro Uſa & In- S. 22 
tereſle of the ſaid 60 1. till it be paid. An Action upon the Caſe lies 1 by 
upon this Promiſe; For it is a good Promiſe, and not againſt the dee 
Lam; For this 60 1. ſhall be taken to be Intereſſe Damni and not lock J. ab- 
Lucri, and is only limited as a Penalty for Mon⸗PPapment of 60 l. ſencibus, a- 
a5 a Nomine Poenz, Or Obligation with Condition. Mich. 22 Jac. li, and 
B. K. between O/rver and Obver adjudg'd, it being moved in Arreſt d bat 
of Judgment (fctl.) that it appears to be tor uſe, and all ule is a- oh in No- 


rainſt the Common Law. Intratur. 21 Jac, mine Pœnæ, 


and that it 

cannot be Uſe, beczuſe no Money was lent, and if he had reſerved more than 201. for 100 l. it had 
deen good, and that the Difference between Penalty and Uſe appears 26 E. 3. 71. And notwithſtanding 
the Words (Pro Utu & Iatereſſe) yet this was not Uſury, becauſe no Money was lent. And the Re- 
wrt ſays, that Noy of Counſel for the Plaintiff took the Diſtinction of Intereſſe Lucri, and Intereſſe 
Dimni.— There 1s a great Difference between [ntereſſe Lucri, and Intereſſe Damni; Per Jo. Powell J. 
And for this cites Grotius de ns Belli & Pacis, lib. 2. cap. 12. par. 20 and 21. Lutw. 274. Trin. 13 
W. z. in Caſe of Yeoman v. Barſtow, 


3, Jf A. be indebted to B. 10 l. and A, in Conſideration that B. gives 
bim Day for a Year next enſuing for the Payment of it, LN to be 
bound by his Obligation to the ſaid B. for Payment of the ſaid 10 l. with SAL) 
the Intereſt thereot at the End of the Year atoreſaid. An Action * upon vol. boa. 
the Cale lies upon this ]Icomile, alleging that A. did not pay the WEN 
10 l. nor became bound to pay the ſald 10 l. with Jntereſt thereof at 
the End ok the ſaid Bear; For chis Intereſt is only Damage tor the 
Money by Way of Penalty. Pill. 3 Cat. B.. between B , and Val 
ace udjudg d, this Matter ot the Intereſt being moved by my leit 
N Arreſt of Judgment after Verdict for the JIlaintiff, and intire 
4 Tit be agreed by Indenture between A. and B. that certain Mo- g., Tit. 
nies ſhall remain in the Hands of B. Solvendo Proinde tu A. Intereſt Condition 
iter the Rate of 8 J. for 100 l. &c. An Action of Covenant lies upon (N. c) pl. 14. 
this Indenture for Mon Payment of the Intereſt Money. Mich, 1 C 
iCar, B. R. between C74 aud Norzbey, anJudg'd upon Demurrer, un C 
Mtratur, P. 8s. Rot. JI my ſelf being of the Plaintiff's Coun pr. ;. 
. Jewiſh Uſury was an Offence at Common Lam, being 40 1. per Cent. 
nd more; but no other; Per Hale Ch. B. Hard. 420. Trin. 17 


lr, 2. 
4 F LC] What 
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[C] Y/hat ſhall be ſaid Uſury. 


Hawk. Pl. C 1, IF a Man obliges himſelf in nine Marks to pay at a certain Day 
$25 Op and that if he does not pay at the Day, he obliges himſelt by th, 
bl 5 ſame Deed to pay to him 17 Marks. This is not Ulury, but it is Only 


been re- A Jain, 26 E. 3. 71. 

ſolv'd, that 

an Agreement to pay double the Sum borrow'd, or other Penalty on the Non-Payment of the princigg 
Debt ar a certain Day, is not Uſurious, becauſe it is in the Power of the Borrower wholly to diſchary: 
himſelf, by repaying the Principal, according to the Bargain, 


If Money 2. It is the Intent that makes the Uſury ; For if there be a Wager be. 
be on af tween 2 to have gol. for 201. if A. be alive ſuch a Day, that is not am 
Ut“ Uſury ; For the Bargain was Bona Fide, and not for Loan; But if he 
above 10l. Intent hereby was to have a Hit, it is otherwiſe. Cro. E. 643. Per 
in the Hun- Anderſon, Walmſley, and Owen (Glanvill abſente.) Mich. 40 & f 


dred at ſuch Eliz. C. B. in Caſe of Button v. Downham. 
a Day, if 3 


Men or ore Man fo long live, the Bargain is void by the Statute ; Per Tanfield Ch. B. Lane 103. fi 
it had been ſo adjudged, 


Hawk. Pl. C. 3. The 6 Months upon the Statute of Uſury ſhall be accounted half; 
” IE Year, according to the Almanack, and not according to 28 Days in the 
cites S. G. Month. Nota Per Popham, which none gainſaid. Noy 37. Anon, 


ſays the Rea- | 
ſon is becauſe by the latter Computation the Intereſt would exceed the Rate allow'd by the Statute, 


; 4- The Agreement on borrowing Money was to pay the l legal Ii 
N tereſt, and to take a Houſe at an extraordinary Rent; and held Uſury with- 
S cap, Our ſhewing in Certainty what the Bargain was, Cro. J. 440. pl. 1, 
82. S 22. Mich. 15 Jac. B. R. Bedo v. Sanderſon, 
ſays, That a 
Contract reſerving to the Lender a greater Advantage than is allow'd by the Statute, is equally within the 
Meaning of it, whether the whole be referv'd by way of Intereſt, or in Part only, under that Nane, 
and in Bart by way of Rent for a Houle let at a Rate plainly exceeding the known Value. 


«4 


2 — 5. Where a Bond or Morigage is forfeited, it is no Uſury to take mor 
than legal Intereſt. Jenk. 248. pl. 39. 
6. It A. promiſe B. 100 1. tor legal Intereſt at the End of the Year, 
and B. pays the Intereſt, but never received the Principal, this is not Uſury 
but Breach of Promiſe. Jenk. 248. pl. 39. 283. pl. 13. 

J. A. ſold an Office to B. tor 950 1. B. paid 500 1. and on A.'s reſign- 
ing B. and C. gave Bond to A. tor 450 I. Afterwards A. came to Agret- 
ment with B. that B. ſhould pay A. 80 J. yearly, till the 450 L. and c 
Part of it was paid. This was adjudg'd in C. B. not to be uſurious; Wt 
Jetteries C. on the Circumſtances of the Caſe vacared the Securities, bt 
uy no Relief for 300 l. overpaid. Vern. 352. pl. 348. Mich. 166. 

dy v. Torlas. 
Skin. 322. 8. It A. owes B. 100 l. B. demands his Money. A. ſays he has not 
33 the Money, but would pay it if B. can procure it to be lent by anothe! 
cordingly Perſon. Whereupon B. having preſent Occaſion for his Money, contras 
Per Cur. with C. that if C. will lend A. 100 J. B. will give C. 10 J. Upon which G 


lends the Money, and the Debt is paid to B. This is a good and las. 


ful Contract berween B. and C. for B. has Benefit by it; Per Holt Ch. | 
Carth. 251. Mich. 4 W. & M. in B. R. in Caſe of Bartlett v. Viner. 
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Ufury. 
"> If a Man has great Occaſion for Guineas, and — make Sa Ad- 
vancage by them, and for this Purpoſe gives to another more Money 21 

J. 


them than the Value of them amounts to, this is no Uſury. Per Powel 


dalſo by Blencowe J. as the Reporter ſays he thinks. Lutw. 
Tin. W. 3. in Caſe of Veoman © Barton, 6 ONT us 


295 


Trin. 13 a | 

10. Where there is zo Loan there can be no Uſury ; Per Powel J. s P 
Lutw. 273. Trin. 13 W. 3. Yeoman v. Barſtow. J 9 
. 2 Roll. 


Rep. 469. in Caſe of Oliver „liver, 


11. If there be aju/f Debt due, and a Bond is given i” Payment there- 
of with unlawtul Intereſt, it is Uſury. 6 Mod. 3o3. Mich. 3 Ann. B. R. 
Villars v. Cary. 


66 


(D) By Statute. See (I) 


1. 3) H. 8. cap. "Nats, That all Statutes heretofore made concerning 
9. H. 1. Uſury ſoall be void. 

S. 2. No Perſon ſhall ſell his Merchandizes to any Perſon, and within 3 
Months after buy the ſame, or any Part thereof, upon a leſſer Price, knowing 
them to be the ſame. 

$.3. No Perſon by way of any corrupt Bargain, Loan, Exchange, Chevi- If before 
ſance, Shift, or Intereſt of any Wares, or other 7 hings, or by any other de- 2 A 
ceitful Way, ſhall take in Gains for the forbearing of one Year for his Money, fi len 
cr other thing that ſhall be due for the ſame Wares or other Things above 101, Money for 


in the 100 J. 10 J. in the 
100 |. to 


continue ſo for 10 Years, it is not Uſury now after this Statute to pay or receive the ſaid 10 |. accord- 
ing ro the Agreement, whether the ſame be with er or without; For tho' the Statute be general, 
yet it ſhall have reaſonable Conſtructions. Agreed by all the Juſtices of C. B. Dal. 12. pl. 17. Paſch. 


Es. Anon. 


6. 4. If any Perſon do ſell or lay to Mortgage any Lands or Hereditaments, See (E) 
pou L of Payment or Non- payment of Money at or before any Day, 
the Perſon to whom ſuch Lands ſhall be ſold, or laid to Mortgage, ſhall not 
lade in Gains above 10 l. in the 100 J. for one Near. 
S. 5. If any Perſon ſhall do any thing contrary to this Statute, he ſhall for- 
feit the treble Value of the Wares and other things ſold, and the treble Value of 
the Profits of the Lands taken by Mortgage, and alſo ſhall ſuffer Impriſon- 
ment and make Fine and Ranſom at the King's Will, the Moiety of which 
Forfeiture of the treble Value ſhall be to the King, and the other Moiety to 
bim that will ſue for the ſame in any the King's Courts of Record. 
S. 6. Provided that this Act ſhall not extend to any lawful Obligation with 
a Condition, nor to any Statute, or Recognizance for Payment of a leſs Sum, 
ſo that ſuch Obligation Sc. be made for a true Debt, or Performance of true 
Covenants, upon any juſt * Intent between the Parties, other than in Caſes of , n 
Jun, corrupt Bargains, Shift, or Cheviſance, nor to any Recovery, Fine, * +, } 
Feoffment, m_—_ 1 or Grant, other than ſuch as ſball be u 374 +; 1 hore fiiey nn 
tion, extending to Uſury, Intereſ# &c. | . 
E . 


2. 13 Eliz. cap. 8. S. 3. Enacts, That all Bonds, Cuntracts, and Aſſu- Suat . : ones 
ances, collateral or other, for Payment of Money lent, or Covenant to be per- bonds, men- e. 7 . 
form'd upon any Uſury in any thing againſt the Att 37 H. 8. cap. 9. upon - 92a ow ones fb b. 2:6: 


which there {hall be taken upon the Rate of 10 J. for the 100 J. for one Tear, intended for 
Hall be void. | 


Payment of 
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Money to F. 5. All Uſury, Loan c. mentioned in the ſaid Statute, wherenpoy i P 
him that lent ct reſerved above 10 J. for the 100 J. ſhall be puniſh'd in Form following, »... 1 
the Money, nder ſpall forfet h I . » Vt 1b. 
ni not be. ſuc h Offender ſhall forfeit Jo much as ſhall be reſerved by way of Uſury, aboy a 
tween him the Principal, to be recover'd as by the ſaid Statute, for « 
that borrows | 
and the Surety ; per Walmſley 5 Noy 73. in Caſe of Dowman v. Butler. 1 5 pol 
It was ag reed, That if there be a Communication and an Agreement after the Forfeiture of a Recor dred 
zance, and the 2d De/eaſance is for more than 101. in the Hundred, according to the principal Debt, yet u rupl 
not within the 13 Fliz. cap. 11. of Uſury, but it had been otherwiſe before the Forfeiture, And by he 
Glanvil and Walmſley, Anderſon being abſent, That altho' that the 2d Defeazance bears Date the ſans wen 


Day of the Payment of the fr Defeazance, yet it 1s not within the Statute ; for it is not for the F Orbea: 
ance of the firſt Principal, but of that Penalty; alſo when the Conuſor perceives that he was not able 6 
ſave the Forfeiture, it was adjudged that the firſt Contract was not nſurious. Noy 2. Holling worth 


Parkehurſt. 8. C. cited Hawk. Pl. C. 248. cap. 82. S. 23. ſays, That a 2d Bond, made after the Fo 

feiture of a former, and condition'd for the Receipr of Intereſt, according to the Penalty of the f f J 
ſeited Bond, is as much within the Statute as if it had been made before the Forfeiture ; for if fuck 

practice ſhould be allow'd, nothing could be more eaſy than to elude the Statute; and tho? the = 

Penalty be due in Strictnels to the Obligee, Fet the true principal Debt is in Conſcience no greater 1 3 


ter the Forfeiture of the Bond than it was before. 


S. 7. The Statute 37 H. 8. 9. ſhall be conſtrued largely and ſtrong iy aal 
the Party offending, by way of Device, directly or indirectih. 1) again 

S. 8. This Statute ſball not extend to any Allowances for the fading 
Orphans, according to the Cuſtoms of the City of London, or any other 
City. | | 

F. 9. If any Perſon offend contrary to the ſaid Statute, ſuch Offender 10 


alſo be puniſid according to the Eccleſiaſtical Laws ; and all off ending is ſuc 
Uſury, Shifts, or Cheviſance againſt this Act, and not taking but only afur Uſ 
the Rate of Ten in the Hundred for a Tear, ſhall be only puniſ d by the * the 
feitures appointed by this Att, againſt ſuch as ſhall not receive above 101. in Uk 
the 100/. | U 

3. 21 Fac. 1. cap. 17. S. 2. None ſhall upon any Cuntratt, direttih o in- Ibi 
diretily, take for the Loan of any Money, or other Commodities, aloe the _ 
Rate of 81. for 100/. for one whole Tear, in Pain to forfeit the treble Valud 4 
the Money, or other Things lent. 0 

S. 5. This Law ſhall nut be conſtrued to allow the Practice of um in the 
Point of Religion or Conſcience, | — 


A Afortzage 4. 12 Car. 2. cap. 13. S. 2. None ſhall take, directly or indirefly, for th 
was made at Loan of Money, or other Commedities, above the Value of 61. for the Fir 
S 1. per cent. gearauce of 1001. for a Year, and ſo after that Rate, and all Bonds, Contriti 


22 | 
he this Ec. whereupon more ſhall be reſerved, fhall be void. They that receive mi, 


Statute re- ſhall forfeit the treble Value of the Money or other Things lent. ! 5 
ducing In- the 
tereſt to 6 l. per Cent. The Mortgagot continued paying Intereſt of 8 J. per Cent. for 15 Years after this Cl 
Statute, and then the Mortgagee entcr'd. The Mortgagor brought a Bil! to redeem. The Queltion ws 
Whether the 2 1. * Cent. received for the 15 Years, mould not be allow'd in Diſcharge of ſo much ho 
Principal. The Court denied Relief as to the Money paid by the Plaintiff; but decreed 61. per Cem. Uh 
only, to be alow'd from the Defendant's Entry on the Eſtate. 2 Vern. 42. pl. 37. Paſch. 1688. Wallet 

v. Penry—— On a Re-hearing the Decree was confirm'd, as to the 2 l. per Cent. Ibid. 78. pl. 73 
Lord C. Jefferies having been of Opinion, that the Statute had no Retro/pe# beyond 1660. bur look de 
forwards to Contracts and Agreements then after to be made, and not to any Contracts and Agreement | 
before that Time, and — — Account to be taken accordingly, as above, now upon the Bill d 1 
Review, Ld. Commiſſioner Trevor, becauſe there was a Decree already made in it, would not reve: It 
it, But Ld. Commiſſioners Rawlinſon and Hutchins, on reading the A of Parliament, held the AQ | 
had a Retroſpe&, and makes it unlaw ful to take more than 6 l. per Cent. upon any Contract, whethe! buy 
made before or after the Act of Parliament; but that Part of the Statute, which adds Penalties, rela R 
only to Contracts and Agreements then after to be made. 2 Vern. 145, 146. pl. 141. Trin. 1690. Wal 
ter & al' v. Penry & al' Abr. Equ. Caſes, 288. (D) pl. 1. cites 2 Vern. 145. S. C. That Rawlina at 
and Hutchins, Lds. Commiſhoners, held the Decree ſhould be reverſed, againſt Ld, Trevor. But that 16 
it ſcems to be now ſettled, that the Statute of 12 Anne, cap. 16. which reduces the Intereſt of Mor? 
to 5 1. per Cent. has not a Retroſpect to any Debts contracted before; but that they ſhall carry [ntercl ſay 
according to the Intereſt allow'd, or Agreement made at the Time of the Debt contracted - = 
Serj. Hawkins, from the Expoſitions made of former Statutes, ſays, That a Contract made before de G 
Statute is no way within the Meaning of it, and therefore it is ſtill lawful to receive 6 1 per Cent n apr 
reſpect of any ſuch Contract. Hawk, Pl. C. 246, cap. $2. S. 10 4 


„b 


it 


far a Tear 3 and all Bonds and Aſſurances for Payment of any Money 
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5. 12 Ann. Stat: 2. cap. 16. Enacts, That no Perſop upon any Contract, Hawk. Pl. 
2 be made after the 29th of Septemb. 1714, ſhall take for Loan of f. bs. cap, 
any Money, Wares Sc. above the Value of 5 1. for the Forbearance of 100 J. gy, 0% 
o bt lent the Expo- 
upon Uſury, whereupon there ſhall be reſerved or taken above Five in the Hun- ſitions made 
red, ball be void; and every Perſon which ſhall receive, by means of any cor- of _ 
upt Bargain, Loan, Exchange, Chevizance, Shift, or Intereſt of any Wares, 22 
aber Thing, or by any deceitful way, for He ſorvearing or giving Day 1.9 plicable to 
ment for one Year, for their Money or other Thing, above 5 1. for 100 J. for a this, which 
i Year Ec. ſpall forfeit the treble Value of the Monies and other Things is p<nn'd al- 


moſt in the 
lent. | ey Bao 
For further Explanation of the .aboye Statutes, ſee the following Words. 


Letters. 


** he 


E 


(E) Uſury. What, 2 reſpec? of the Communication; or See (F) 


Agreement. 


7 TXTHERE a Man for 100). ſells his Land, upon Condition that if Contra if the 
the Vendor or his Heirs repay the Sum before the Feaſt of Eaſter, or Thar = 


ſach like, then next following, that then he may re-enter, this is no ſaid Vendor 
Uſury ; for he may repay the next Day, or _ time before Eaſter, and repay ſuch 4 
therefore he has no Gain certain to receive any Profits of the Land. Br. 2ay, 4 Lear 
Uſury, pl. 1. cites 29 H. 8. or two Tears 


; | * after, this 
is Uſury ; for he is ſure to have the Land, and the Rents and Profits this Year, or thoſe two Years. 
Ibid 


H where Defpaſance or Statute is made for the Repayment before ſuch a Feaſt. Ibid Contra if it be 
of Payment at ſuch a Feaſt, which is a Year or two Years after, this is Uſury. Contra in the other Caſe, 
for the Cauſe aforeſaid. Ibid. 

& upon ſuch Mortgage, if the Vendee leaſes the Land to the Vendor for Years, rendring Rent, there, if 
Pak of Condition in the Leaſe that if the Vendor repay the Sum before ſuch a Day, that then the Leaſe 
hall be void, this is no Uſury. Corttra if it be to repay ſuch a Day certain, a Year or more after. Br. Uſu- 
ry, pl. 2. cites 31 H. 8. 


2. B. deliver d Wares of the Value of 1001. and no more, and took a So where 
Bing, with a Condition to redeliver the Wares to B. within a Month, or to A. agrees 


jay 1201. at the End of a Year. The Obligation was adjudged void by n 
the Statute of Uſury. Arg. Mo. 397 pl. 520. in Caſe of Reynolds v. zh Value f 


Clayton, cites it as adjudged in B. R. Becher's Caſe. 20 l. to B 

| and that B. 
ſhould pay for the ſame within 6 Months 34 1. and Bond was given for the Payment, it ſcems this was 
Ufury. Gro. E. 104. pl. 12. Trin. 13 Eliz. B. R. Peterſon's Caſe. | 


3. If A, comes to borrow Money, and B. ſays he will not lend Mo- 
ney, but he will ſel] Corn &c. and give Day for Payment at ſuch a Rate, 
which Rate exceeds 10 l. in the 100, tis Ulury. Mo. 398. pl. 520. cites 
it as Wicks's Caſe of Glouceſterſhire, in the Exchequer. - 
4 A. asks to borrow of B. upon Intereſt. B. refuſes to lend for Intereſt ; Gro. E 27. 


bt ſays that for Annuity or Rent he will; and ſo it was agreed, and a — —q 
Rent granted for 23 Years, amounting to more than the Statute allows Bar if 12 l. 


latereft &c. Agreed not to be Uſury within the Statute. And. 121. pl. per Cent. be 
169. Paſch. 26 Eliz. Finch's Caſe. | — 
ly he will not meddle in ſuch manner, becauſe of the Danger of the Law, otherwiſe that he would 
Kept it; but if he will aſſure him an annual Rent, then he will lend him; this may make it Uſury. 
re. And. 121. S. P. in Finch's Caſe; but the Book ſays Quære. But ſays, it ſeems that if one 
iprees to take 12 l. in the 100; and, to defrand the Law, they agree that a Rent of a greater Value ſhall 
de alſured, that this is within the Starure. If the Original Contract was to have a Rent. charge, that 
not Uſury, but a good Bargain and Penny worth. Bur if the Party had come to borrow Money, and 
then ſuch 4 Contract had enſued for Security, then that is Uſury. Agreed per Cur. Noy 151. Symonds 


„ Cockerill. 
40 4. 1 


29 8 Uſur . 
S. P. accord- F. If one gives the Profits of his Lands, worth 101. tor Intereſt for 7 
ingly. * Year of 1001. tho' he receives Part of the Profits daily, this is not Uſ . rio 
Itter above 101. for the 100; per Popham, Gawdy, and Yelverton ; but Fel. 
| ner e contra. Mo. 644. pl. 890. in Worley's Caſe. 
As if Tlend 6. It I ſecure both Pencical and Intereſt, if it be at the Will of the 
to one 100 / Party who is to pay it, it is no Uſury ; Per Dodderidge J. Cro, |, 5og, 


jor — * pl. 20. Mich, 16 Jac. B. R. in Caſe of Roberts v. Tremaine, 
Loan thereof 

201. and if be pay the Principal at the Year's End, he ſball $9 nothing for Intereſt. This is not Uſum 
For the Party hath his Election, and may pay it at the Year's End, and fo diſcharge himſelf, Ib 
ber Holt Ch. ]. it is not Uſury, but only in Nature of a Nomive Pœnæ. Cumb. 133. Trin. 1W 


— 


& M. in B. R. in Caſe of Garrett v. Foot. 8 
Jo. 303. pl 7. One mortgages Land for 100 1. and takes Bond for the Intereſt if 3 me 
[Ai ma a Yar, payable Half-yearly. The Queſtion was whether that makes the 


#11, s © Bargain uſurious againſt the Statute, becauſe, as it was inkited, the Lg 
but S. P. ought not to be paid until the End of the Year, and contracting to hate 
docs not ap- Half of it Half] yearly, is not warrantable by the Statute > But the 
a tw Court held that it is not any uſurious Contract, contrary to the 8g. 
Mae IN tutes, becauſe the 100 J. is lent for a Year, and the Reſervation is 
Half yearly, es; - 2 not 
of more than what is permitted by the Statutes; and the reſerving it 
Halt-yearly is allowable ; for he doth not receive any Intereſt for more 
or leſs Time than his Money is forborn. It was adjudg'd for the Plain. 
till, and affirm'd in Error. Cro. C. 293. pl. 26. Mich. 8 Car. B. R 
Gryhill v. W hicchcotr. 
8. If a Man contracts for more Intereſt than the Statute allows if th 
Plaintiff requires it; tho the Plaintiff zever does require it, yet it is with- 
in the Statute of Uſury. Vent. 254. Hill. 25 & 26 Car. 2. B. R. h 
Caſe of Hedgeborough v. Roſenden. 
As if a 9. If the Agreement of the Parties be hone/?, but is made otherwiſe by th 
r Miftake of a Scrivener, yet it is not Uſury. 2 Mod. 307. Paſch. 30 Car.: 
„n be C. B. in Caſe of Ballard v. Oddey. 


with a Pro- 
viſo to be 
void on Payment of 106 l. at the End of one Year, and no Covenant for the Mortgagor to tale the 
Profits till Pefalt in Payment; ſo that in Strictneſs the Mortgages is intitled both to the Intereſt and 
the Profits, yet if this was not expreſſed, the Agreement is not Uſury. Ibid. Freem. Rep 28; 
pl. 268. Paſch. 1678. Anon. ſeems to be 8. C. where it was held, that if a Scrivener do, through Miſtake, 
make the Money payable ſooner than it ought to be, or reſerves more Intereſt than ought to be, thi 
will not make it void within the Statute ; becauſe there was no corrupt Agreement ——S, P. Ibid. 26, 
I. 236. Mich. 1679. Booth v. Cooke. S. P. 2 Vent. 107. Mich. 1 W. & M. in C B. Buckle : mi 


illard. anc 
So where the Plaintiff agreed 23 Hay, 17 Fac. to lend the Defendant 120 l. for a Year then next fuw- co. 
ine, and to have 12 J. _— therefore, on the 24th Day of May, 18 Fac. whereupon the Defendant en- ma 
ter'd into a Bond dated 23 May, condition'd for Payment of 132 J. on the 24th of May then next enſuing; coll 
by which Words (next enſuing) the Payment of the Principal and Intereſt was to be the very nent on] 


y, but this was found to be done by Miſtake of the Scrivener, and likewiſe that the Agreement ws 
to make a L6an for a Year, and that the Security was for Payment at the Year's End. It was held per 
tot, Cur. not to be Uſury within the Stature ; For here was no corrupt, but a true and abſolute, Agreement, 
and the Act of a Stranger ſhall not bring him within the Statute, eſpecially it being found that he dd 
not require the Money till after the Year. Wherefore it was adjudg'd for the Plaintiff Cro. ]. 677. 
pl. 14. Mich. 21 Jac. B R. Buckley v. Guilbank. 2 Roll. Rep. 398. S. C. adjornatur. Idi. 
414. S. C. Adjornatur. 

So if the Scrivener that make the Bond reſerves more than 8 J. per Cent. This is not an U ſurious Cor- 
tract; Per Cur, Het. 11. Paſch. 3 Car. C. B. Anon. 


Lutw. 464. 10. The Detendant, in Conſideration of 12 J. paid him by the Plain- 
Mich. 3 tiff, gave Bond to pay the Plaintiff 14 J. if he liv'd 6 Months after te no 
Jac. 2. Date of the Bond. It was objected, that it appears by the very Cond- ey 
— tion of this Bond that the Contract was uſurious, it being to pay 14 |! 

ſays it was 12 I. in 6 Months atter the Date of the Bond, tho' this might nave made 
reſolv d that the Bond void, in caſe the Statute had been pleaded, yet that not being ma 
the Statute done, this Objection comes too late. 3 Salk. 391. pl. J. cites Lutu. 


ought to be g 
Headed; For Grange's Cale. 


tho' it was Uſury Prima facie upon View of the Condition, yet peradventare the Plaintut might hate 


re (Lie 


— ; 8 3 
ifa 299 
"aified this by his Replication. Two of the Juſtices were of Opinion that the Bond was © 
rious, and 9 ſaid nothing as to this Foce Judgment for the Plaintiff. not uſu 


— — 


11. Bankrupt hay ing borrow'd a great Sum of Money of the Defendant 


far one Quarter of a Tear he was to give the Detendant 6 J. for every 100 J. 


that he borrow'd 5 and ſome Silk being the Security, he was to give him one 
Pound more for every 1601. for that Quarter, for the Uſe of his Ware- 
houſe. The Queſtion upon the Trial was, Whether this Contract made 
berween the Bankrupt and the Defendant is an Uſurious Contract? And 
the Jury having found a Verdict for the Defendant, Serjeant Cheſhire 
mov'd for a new Trial; for he ſaid the Verdict was againſt Law, Holt 
Ch. J. faid he thought it was a wrong Verdict, and it was order'd to be 
moy'd again. Holt's Rep. 706. Le Blanc & al v. Harriſon. 


(F) Ulſury. What. By ay of Annuity. See(E) pl. 4; 


. A Gives 300 I. to B. to have an Annuity of 50 J. aſſur'd to him for 
e 100 Tears, if A. and his Wife we þ 4 of his Children ſo long. 

þall Ive. Per Cur. This is not within the Statute of Uſury. So if there 

had not been any Condition. But Care is to be taken that there be no 
Communication of borrowing of any Money before. Held Per tot. Cur. 

4Le. 208. pl. 334 Mich. 29 Eliz. B. R. Fuller's Caſe, 

2. A. on 17th July 1579. /ent too]. to B. who thereupon granted to B. had a 
A. and his Heirs an Annuity 4 J. a Tear, on Condition that if the ſaid Eeaſe of a 
h 


B. the Grantor paid to A. at Chriſtmas 1580 the ſaid 1001. that then the — Foo . 


Annuity ſhould ceaſe. Adjudg'd this is not within the Statute; for no- ; 1. Rent, 
thing was to be paid for Intereſt either within a Vear and a Quarter after and * 
the Sac and if the 100 l. had been paid on the Day, the Annuity 2 ** 
was to ceaſe without pay ing 3 thing; ſo that it is only à plain Bar- Tebn Ein 
pain, and a conditional Purchaſe of an Annuity. 5 Rep. 69. Mich. 33 for 3001. 
& 34 Eliz. B. R. Burton's Caſe, — C. _ 
aving the 
Money, D. by Agreement with C. paid the Money, and took the Aſſignment to himſelf, and then de- 
nis the Houſe ro C. for 39 Years 3 Quarters, at 35 L a Year, whereof 5 I. goes to the Landlord, 
and the 30 l. Reſidue to D.'s own Uſe. C. covenants to pay the Rent, and to repair &c. as uſual, D. 
covenants that if C. pays 300 I. at 4 Year's End, «the Rent ſhall ceaſe, and that he will convey the Re- 
minder of the Term to C. D. not having any Security for Re-payment of the 300 J. nor there being any 
aullatera / Agreement to pay it, but wy C. may pay it at 4 YearsEnd, it he will, Per Hale Ch. J. it is 
only a Purchaſe of Annuity determinable, if Grantor pleaſe, at 4 Years End. Bur otherwiſe jt would 
© had there been any Security or collateral Agreement to pay the Money. 2 Lev. 7. Paſch. 23 Car. 


2. The King v. Drury. Wy at 


3. But if it had been agreed between A. and B. hat notwithflandi Hawk. Pl. 
ſuch Power of Redemption the 100 1. ſhould not be paid at the Day, and [fo C. 248. cap. 


that the Clauſe of Redemption was inſerted to evade the Statute, then this au,, It fee 


had been an uſurious Contract and Bargain within the Statute; For if in that the 
Truth the Contract be uſurious againſt the Statute, no Colours or Sha- whole Con- 


dows of Words will ſerve, but that the Party may thew it, and he ſhall 82 8 
not be concluded. or eſtopp'd by any Deed in any other Matter Whatſo- gruction or 


ever ; For the Statute gives Averment in ſuch Caſe. Reſolv'd Per Cur. Caſes of this 

Rep. 69. b. Mich. 33 & 34 Eliz. B. R. in Burron's Caſe. Nature moſt 
| govern 

by the Circumſtances of the whole Matter, from which the Intention of the Parties will appear in the 

making of the Bargain, which, if it was in Truth uſurious, is void, however diſguiſed it may be by a 


ſpecious Aſſurance. 


4. A. 


200 Ulſury. 
A. for 1101 granted a Rent of 201. for 8 Tears, and another of 200 
a Tear for 2 Years, if B. C. and D.'fhonld ſo long live. In Replevin the 
Detendant avow'd tor this Rent, and the Plaintiff pleaded the Statute 
of Uſury, and ſet forth the Statute and a ſpecial uſurious Contract 
Brownl. 180. Paſch. 6 Jac. Cotterel v. Harrington, [ſays, bur not by 
whom] If it had been laid ro be upon a Loan ot Money, then it yg 
Uſury, but if it be a Bargain for an Annuity, it is no Uſury ; but [thy 

this was alleg'd to be upon a Lending. | EET. 
Bulſt. 36. 5. In Debt upon Bond, the Defendant pleaded the Statute of Uſury, ang 
| oP * how he came to the Plaintiff to borrow of him 120 l. according to the Rat: 
Wi adds, of 10 1. per Cent. who refus'd to lend the lame, but corruptiy offer'd to deling 
Yelverton, 120 J to him, if he would be bound to pay him 20 l. per Ann. during his a 
and Fenner ; hig Wife's, and his Son's Lives Whereupon he enter'd into the Bond 
and Judg- Reſolv'd that this being an abſolute Bargain, in Conſideration of the 

ment for the p F. 

Plaintifl.— Pay ment of 20 I. per Annum during the Lives, and no longer, and wy 
Hawk. Pl. Agreement to have the principal Money, was out of the Statute of Uſury, 
C. 247. cap. but if there had been any Provi/zon for the Repayment of the Principal, 1. 
on tho not expreſs'd within the Bond, it had been an uſurious Agreement with. 
the Grant of in the Statute. And Judgment for the Plainrift, Cro. J. 252. pl.) 


an Amnuity Mich. 8 Jac. B. R. Fountain v. Grymes. 

for Lives not 

only exceeding the Rate allowed for 2 but alſo exceeding the known Proportion for Contracts of this Kind, 
in Conſideration of a certain Sum of Money, is not within the Meaning of the Stature, unleſs there were 
ſome underhand Bargain for the Security of the Re- payment of the Principal or Conſideration. 


money. 


6. A. aſter the Statute 12 Car. 2. viz. 3 June 13 Car. 2. agreed to lnd 
B. 100 J. and that for the Forbearance thereof for the Time underyrit- 
ten, B. the Defendant fold pay to A. the Plaintiff 120 J. as follows, vn. 
40 J. upon the 2oth Fan. and 2oth Fuly, by equal Portions annually next after 
the 2oth Day of the then Inſtant Month of July, / the 120/. be paid; 
which exceeded the Rate of 6 I. per Cent. And for further Security B. 
gave a Bond of 200 l. and confeſs'd a Fudgment. 'T widen J. faid that the 
Contract here was not uſurious, but is a Purchaſe of an Annuity for three 
Years. Sid. 182. pl. 1. Paſch. 16 Car. 2. B. R. Rowe v. Bellaſis. 


(G) Upon a Hazard. 


2 And. 15. I. IN Debt = or Obligation of 60 l. the Defendant pleaded the Sts 
pl. 8. S. C. tute, and ſbew d that it was agreed between the Plainrift and De- 
All the  fendant 14 Decemb. that the Plaintiff ſhould lend the Defendant 301. to 

arr net repaid the 1 of Fune bw, and that the Plaintiff ſhould have 3 |. fi 


ue ek the Forbearance, if the Plaintiſf s Son ſhould be then living; and if he died, 


37 H. 8. and then to repay but 26 J. of the principal Money. The Court inclin'd chat 
"3 — 1 it was within the Stature of Uſury ; whereupon the Plaintiff who had 
mac Bonn demurr'd, became Nonſuit. Mo. 397. pl. 520. Paſch. 3 Eliz. C. B 


was void; 
becauſe it Reynolds v. Clayton. 
appears to N a 
be made by corrupt Means to have more than 10 l. per Cent. which the Statute of 37 H. 8. intended v 
uniſh. And by the Proviſo it appears that the Intent was, if one <vas indebted to another truly with: 
an and Intention of Uſury, then in ſuch Caſe Bonds and Conveyances of Land for ſecuring the true Debt, a, 
out of the ſaid Statute; but if there is a borrowing of Money, and a Communication for Intereſt, we 
Device to have beyond the Rate of 101. per Cent. is fraudulent, and within the ſaid Statute, others!" 
the Statute would be vain ; For he might as well have made the Condition, that if 20 Perſons, of 
of them, ſhould be living at the Day &c. then he ſhould have 33 1. And of this Opinion were Por- 
ham Ch. J. of B. R. and Peryam Ch. B. — 3 Rep. 70. Clay ton's Caſe, S. C. reſolv'd that it was aa 
rious Contract. 


do 


e * 22 - « " : 
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Uſury. £ zor 


So where A. agreed with J. 5. to give him 10 l. for the Forbearance of 20 l. fi | 
Gn evere then _ 5 1 by ; aps are 2 ) to be Uſury, by * of the — 
Agreement. it e Intent makes it ſo or not ſo. Cro. 43. Mi i 
= Nr ; -2 Ap 321; r E. 642. pl. 43 Nen 40 & 41 Eliz. C. 

The Obligor was bound in a Bond of 300 l. condition'd to pay 22 L 10s. Premi 

; Months after the Date &c and 6 d in the Pound at the 22. of 6 1 bes En be 
rether crit h the Principal üſelt, in Caſe the Obligor be then living ; but if be dies cvithin that Time then the 
Principal to be loſt. Adjudg'd this is an uſurious Contract, becauſe there was a Poſſibility that the Obligor 
might live ſo * and there is an expreſs Proviſion to have the Principal again. 8 Salk. 390. pl. 3 Tln 
1M. z. B. R. Maſon v. Abdy.—.— Comb. 125. S. C. ſays the Court was ready to ive Judg ent for 
the Defendant, but that upon the Importunity of Counſel adjornatur—Carth. 8 e 1 dg d 
7 ageneral Demurrer, that this was an uſurious Contract; and if ſuch a Contin wal of the uy 
of a Man in full Health, ſhould prevent the Ufury, Contingencies might be ex to the Death of 
or 3, or more, and ſo the Statute be of little Uſe. | | rol os 


2. A. deliver'd to B. 160 1. who by Indenture covenanted with A. 0 

y to every one of A.'s Children which then were and ſhould be living at 10 
Jars End, 801. A. having then 5 Daughters; and for Aſſurance mort- 

gd a Manor, and was bound in a Statute of 500 I. It is not Uſury, but 
a meer caſual Bargain. Bur it it were to pay 400 J. at 10 Yeat's nd, if 
any were living, then it would be a greater Doubt; Or it it had been to 
pay 300 J. if any were living at one or two Years End, that had been 
Ulury, becauſe of the Probability that one would continue alive for ſo 
ſhort a Time; bur in 10 Years are many Alterations. Cro. E. 741, pl. 
1s. Hill. 42 Eliz. C. B. Bedingfield v. Aſhley. | 

z. A. lends B. 150 1. for Re- pay ment of which A. Ea a Cloſe to M. 2 Roll R 
far bo Tears, to begin at the End of 2 Years, upon Condition that if he paid 47. 9 
the 150 J. at the End of the 2 Tears, the Leaſe to be void; and agreed that Tremoile, 
tor the deterring and giving of Day of Payment tor the 2 Years, A. ſhould 88 "Id 
pay to M. for Intereſt 22 l. 10 5s. quarterly, if MH. ſhould ſo lung live. M. 1 Ren 
lent the 150 1. A. made the Leaſe, and granted by Fine to M. the Rent to the Provi- 
of 22 l. 10 8. to be paid quarterly, if M. ſo long livd. Refolv'd that ir ſo for Re- 
vs an uſurious Contract, for by Intendment M. might have lived above demptiog, 
the 2 Years, and it was an apparent Pqſibility that the ſhould receive that puny res 2 
Conſideration, whereby ſhe is within the Statute; and alſo that the Zzaſe ed til the 
ulen for the Payment of the principal Money, and not for any Part of the End of two 
Jan, is within the Statute, becauſe it is for Security ot Money lent upon 0; lo 
lntereſt, and for the Securing of that which the Statute intended M. — in 
ſhould loſe. Cro. J. 507. pl. 20. Mich. 16 Jac. B. R. Roberts v. Uſury in the 
Tremaine. | mean Time. 
4 If I lend 1001. to have 120 l. at the Year's End upon a Caſualty, It was 
if the Caſualty goes to the Intereſt only, and not to the Principal, it is Uſa. agrecd, that 
ry; for the Party is ſure to have the Principal again, come what will; it Principal 
but if the — and Principal are both in Hazard, it is not then Uſury. ay 1 * 
fer Doderidge J. Cro. J. 508. pl. 20. Mich. 16 lac. B. R. Roberts v. — 9 


Trenayne, tingency, ir 

9 9 . * is _ U ary, 
110 the [ntereſt do exceed the allow'd Rates of 61. per Cent. And when there is an Hazard that the 
row] may bade leſs than his Principal, it is as U; Show. 8. Paſch. 1 W. & M. Maftin v 
Adee ' ; 
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L * — — 
IT "_ 2 — 


302 „„ Uh 


- 


(H) Uſury. What. Ex poſt Fact 


If I lend 1. N OTE, if one contracts to hade more than tbe Statute allows, but þ 
* ON. = : takes nothing of the Intereſt contratted for, he is not puniſhable by, 


Statute ; but if he takes any thing, if it be but a Shilling, it is an Affirm 

aS ie In. Of 5 y thing, if a is an Affi rmuanc 

8 ot the Contract, and he ſhall render for the whole Contract. Cro. ln 

terwards at 20. F. 5. Paſch. 25 Eliz. C. B. in Caſe of Pollard v. Scoly, cites Hil 
20 


ve 4 liz. B. R. Mallory v. Bird. 


gives me 20 l. for the Loan thereof, the ſame is within the Statute ; for my Acceptance makes the Offens 
without any Contract or Bargain; per Gent J. Le. 96. pl. 125, Mich. 29 Eliz. in the Exchequer, 5 
Sir Woollaſton Dixy's Caſe. | : 


2. 'ThEPlaintiff /o/d to the Defendant 2 Oxen, on the 2 Jane, for 261 
68. 8 d. to be paid on the 1ſt of Novemb. following, at which Day the I). 
fendant deſired longer time; and thereupon the Plaintiff” gave him to the fr 
of next May, paying 3 Onarters of Wheat for the Forbearance ; which wg 
above the Value of 101. per Cent. according to the Statute of 13 El 
And this Matter was pleaded to avoid the Contract; but the ]ufticy 
were of Opinion, that the Statute did not make the original Conti 
void, that being made Bona fide ; but the ſubſequent Contract was void 

Cro. Eliz. 20. pl. 5. Paſch. 25 Eliz. C. B. Pollard v. Scoly. 

8. P. and re- 3. In Debt upon an Obligation, where the Statute of Uſury wg 

ſolved by pleaded, it was ſaid by Popham, upon the Evidence, That if a Man In 

2 whole Tool. for a Year, and to have 101. for the Uſe of it, if the Obliger g 

urt, that | "pr 4 * 
this Taking the 10 J. 20 Days before it be due, that does not make the Obligain 
the Uſe-Mo- void, becauſe it was not corrupt. But if upon making the Obligatin 
ney within it had been agreed, That the 101. ſhould have been paid within the Time, tha 
he. Nee, ſhould have been Uſury, becauſe he had not the 1001. for the whole 
avoid the Years When the 10 l. was to be pe within the Year ; and Verdict ys 

Obligation, given accordingly. Noy 171. Trin. 42 Eliz. in Dalton's Caſe. 

and 1s no 


Uſury within the Statute, becauſe it evas not uſurictts at the Beginning. And Judgment for the Plaintf 
Bulſt. 17. Hill. 7 Jac. Anon. See pl. 5. 


Noy 41. S. C. 4. The Plaintiff ent the Deſendant 1001. for a Year, at the Inter i 
ſays the bet- 10 J. per Ann. At the End of 6 Months he received 5 1. or half a lar 
ury 


1 * prop and Gawdy J thought that this was not Uſury, becauſe be 
that this was had no more than 101. Intereſt for his 100 J. But Fenner and Yelver- 
not Uſury. ton J. contra, becauſe the Intereſt ought not to be taken till the End d 


En, the Year ; for it it is taken before, then the Borrower hath not the P- 


Cro J. 25. fit of the whole principal Money tor a Year, but only of 95 I. and m 
pl. 2. Paſch. more. And Judgment was given by the Opinion of all the Juſtices © 
2 Jac. B. K. England againſt the Plaintiff, Yelv. 30. Hill. 43 Eliz. B. R. Bans 


the S. C. 1 : 
e e e Worlich. | 


Fenner and Yelverton held it Uſury ; but that Popham, Gawdy, and Williams held e contra. Ars 
udgment was given for the Defendant. Quod querens nil capiat &c. And Stephens ſaid, he w 
unſel in one Snow's Caſe, where it was adjudg'd accordingly. Mo. 644. pl. 890 Worley 
Caſe, S. C. That Popham, Gawdy, and Yelverton held it no Uſury ; but Fenner e contra. And the 
Reporter ſays that the Caſe, Trin. 2 Jac. was adjudged no Uſury. 


Noy 41. the 5. But if he had agreed to zake the 5 J. for the Forbearance inſtant), 
_—— when he lent it, that had made the Aſſurance void; for then he had net 
Ts | lenr the intire Sum for one Year, and the other had not had the Uſe of 
S. P. Mo. the Money according to the Intention of the Law ; per Popham, Gan- 


644 in Mor- Williams. illi l his Diffe- 
644 ink "you dy, & Williams. And Williams faid, He knew that upon this = 


* 
** * * 


_— 


oi 8 5 * x 1 Leng | 
Uſury. 30g 
rence it hath been fo reſolved of late Time. Cro, J. 26. pl. 2. Paſch. Hawk. Pl. C. 
2 Jac. B. R. in Caſe of Barnes v. Worlick. | 247. cap $2. 
3 : LI , S. 14. ſays, 
That the Recap of the Intereſt before the Time when it is in Strictneſs due, being voluntarily paid 
by the Debror for the greater Convenience of the Creditor, or for any other ſuch like Conſideration, 


irhout any manner of corrupt Practice, or any previous Agreement of this kind at the making of the 
| Contract, does not make the Party liable to the Forteiture of the treble Value. © 


6. Where the firſt Contract is not uſurious, it ſhall never be made fo 
by Matter ex pe Facto; per Williams J. Bulſt. 1). Hill. 7 Jac. 
Anon. 
1. A Contra was, That he, to whom the Money was lent, ſhould give The Mean- 
ſuch a Sum for the Loan of the Money, and by this Agreement the Sum ing ſeems to 
he received 10 Days after, the Loan was more than 101. per Annum for be, that the 


oo l. This was 7 per tot. Cur, to be an Uſurious Contract ab 17 
Initio. Bulſt. 20. Hill. 7 Jac. Anon. wind racks 


8. If a Scrivener by Miftake, in wording the Bond, makes the Money on'd toge- 
payable rhe next Day, inſtead of the next Day 12 Month; as by making ther, made 
the Money payable on the roth Day of May next enſuing, and the Bond 15 2 1 
is dated on the gth of May, fo that the next enſuing is to be conſtrued à YA: * 
the next Day, unleſs ſomething be to alter the Conſtruction; tho? this is 
no Uſury, being conſider'd as aforeſaid, yet per Lea Ch. J. if the Obli- 

ee had endeavour a, by reaſon of this Milgrifen, to take Advantage of the 
furs tor Non- payment on the next Day, peradventure this would 

have diſcover'd a corrupt Intention in him, and that he knew of the Miſ- 

priion at the Beginning, and would take Advantage of it; and this 

thould bring him within the Statute of Uſury. Cro. J. 678. pl. 14. Mich. 

21 Jac. B. R. in Caſe of —— v. Guilbank. | | 

9. Where there is 0 Contract before or during the Continuance of the Sid. 421. pl. 
Money, Payment of exceſſive Interęſt after may be no Uſury. But Pawn- 88 8 
broker refry/ang to deliver without more was paid, forfeited 751. 2 Keb. ng! 
36 pl. 40. Trin. 21 Car. 2. B. R. The King v. Walker. that tho «i 


Information 
was not well laid, ſo as to give Jndgment on the Statute to pay the treble Value, yet being found that 
As Contract he took ſo much, Judgment was given againſt him at Common Law, viz. Fine and 

priſonment. | 


1) Forfeiture of Treble Value, in what Caſes. And see (D) 
in what Caſes the Security ſhall be forfeited, or 
avoided, 


NOD made for more than Jegal Intereſt, but at the Payment the Where A. 


Obligee takes only legal Intereſt, He ſhall not be puniſh'd for the 2 4 1 


Contract; but perhaps the Bond ſhall be void. 2 Le. 39. Arg. in Van, 77, 
Henbeck's Caſe. 2 Bond to pay 
2 him 90 J. at 
the End of the Tear; per Cur, Tho' the 90 J. was tender d, and B. did teil the ſame, pet , B. takes but 80 . 
i not Uſury, within 5 El. to make a treble Forfeiture ; but yet in that Caſe the Obligation itſelf is 
yoid. 4 Le. 43. pl. 117. Trin. 29 Eliz. C B. Brown v. Fulsby.——— The Bond is void preſently, and 


* 


if he receives exceſſive Intereſt, he ſhall forfeit the treble Value; per Clerk J. 3 Le. 20 5. pl. 260. Trin, 
30 Eliz. in the Exchequer, Body v. Taſſel. | 8 


2. A. mortgaged to B. on an uſurious Contract for 100 1. and before the 
Day of Payment B. is ou/ted by C. B. brings Action againſt C.—C. can- 
dot plead the Statute of Uſury ; for he has no Title; for the Eſtate is void 
* the Mortgagor; per Periam J. Le, 307. pl. 427. Mich. 32 & 33 

E. C. B. in Cate of Carter v. Claypole. Ic 

3. 
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= 3. It a judgment be given upon an uſurious Contract, and it is Pang re 
the Agreement to ha ve a fudg ment, the Defendant may avoid ſuch Jute. 1125 
ment by Audita Querela, or by Scire Facias brought on the ſame, Chen 9. 
Rep. 9. in the Earl of Oxtord's Caſe, cites M. 3 Jac. B. R. Harning, reſt, 
___ Caſtor. | | 
enk. 254. 4. If Fines are levied upon an uſurious Contract, it may be avoided by 1 
7 . * by the Statute of 13 Eliz, cap. 8. 3 Rep. 80. a. in Fermer by tl 
Roll's Rep. Vi ſe. Wh Sewe 
41. pl. 8. 1 : . * Ic 
Dodd v. Ellington. Brownl, 191. S. C. Treemn 
Mod. 69. pl. 5. Information upon the Statute 12 Car. 2. cap. 13. ſet forth that tie — 
8 _—_ Defendant, 16 Novemb. 20 Car. 2. lent F. . 20 l. till Fune 1 11 
Teicden J and that afterwards, ( viz.) ld finem termini prædict he took of the ſut ad 
and ſeems J. S. corrupte & extor/ive, 30 5. for the Loan thereof, which is more thy pal 
to be 8. C. the Statute allows. The jury found againſt the Defendant. And it wy Cont 
— . moved, that this corrupt 4 ought to be within the Statute x 
PC nt FE the making the Contract, and not at the End of the Term, as laid n 
ingly— the Information. Twiſden J. took a Difference upon the 2 Clauſes i = 


In the Caſe the Statute, That if the Lender contracts for more, ſo that the Agreenen 
of 3 is corrupt at the Time of the Loan; all the Aſſurance is void ; But if 
9. 1 — contracts for no more than the Statute allows, but will afterward; u 

> the Aſſurance ſhall not be avoided, but the Party ſhall forfeit the nul 


Trin. 16 Car. More 5 a 
B. R. it vas Value. But Judgment was ſtay'd till the other Side moved, becaiſe ch 


mo of Court would adviſe. Raym. 196. Mich. 22 Car. 2. B. R. The King 
Judgment, v. Allen. 
thar an : | ud 
Agreement corrapte to take Uſe for the Time paſt, is not within the Statute, which is for givi Dy 
of Forbearance, which cannot be when the Time is paſt. But per Twiſden and Windham, The zu. ond 
tute is not for the Forbearing, but for the Forbearance, which 1 well refer to Time paſt as future, that 
But it ſeems to be the Opinion there of Hyde, That the ſaying Corrupte Agreatum will riot avoid th Con 
Bond, eſpecially as the Information was grounded on the Receipt, and not on the Contract. [ht ſr Deb 
obſcurely worded] 
In Debt upon Bond the Defendant pleaded, That after the making the Bond the Defendant corrujtiz u. A. 
cepit ſo much, viz. more than the Statute allows, and that ſo the Bond is void. But adjudged upon De- Wa 
murrer, That the Plea is not good; For the Bond here was not for Payment of Money (upon or for Uh. 
ry) as the Words of the Statute are ; but for any thing appearing to the contrary, it was for Payment i q 8. 
juſt Debt, and ſo the Bond was good chen it was made, and therefore an uſurious Contract after camo Urde 
now make it void ; but it is a Forfeicure of the treble Value by the latter Clauſe of the Statute. Saunt, hot d 
294. Trin. 21 Car. 2. Ferral v. Shaen. 3 Salk. 390. pl. 4 S. C. accordingly. then 
2 Mod 207. Paſch. 30 Car. 2. C.B Ballard v. Dddp, it was ruled, That to avoid a Security, . the [ 
reaſon of Uſury, the Contra itſelf muſt be uſurious ; for if the Party takes afterwards more than is d. he ca 


low'd, that will not make it ſo. 


6. A. (when Money was at 8 1. per Cent.) lends Money and tak 
Bond for the ſame, and then the Statute 12 Car, 2. is made, and i: 
will continue the Intereſt on that Bond, the Bond ſhall not be avoided 
ſuch Acceptance of Intereſt, but the Party ſhall forfeit the treble Val 
by the Statute; Per Twiſden J. Raym. 197. Mich. 22 Car. 2. B. R n 

e of the King v. Allen. 

J. In Debt on an Obligation condition'd to pay by a certain Day; tt 
Defendant pleaded the Statute 12 Car. 2. cap. 13. and ſaid that the (u- 
trat was Uſurious ; but per Cur, [the Contract] being made after the Bui 
forfeited to receive | wx adv to the Penalty, which was double il 


2 it doth not void the Obligation that was good at firſt, bit 
only ſubjests the Taker to other Penalties; And Judgment for tt 
Plaintiff, Niſi. 3 Keb. 142. pl. 13. Paſch. 25 Car. 2. B. R. Radley 
Manning. | 2 


8. A.lent B. 451. on a Pledge of Jewels, and it was agreed to pay 9) Wh war 
for it for a Year; afterwards B gave a Bond for the 21 Money; Pl br. 
Holt at Niſi Prius, It is a Queſtion if the Bond be void or not. FH 


119. 


. 
L 
þ 


— KN r 


—B 


775. Mich. 1 Ann, at Nil Prius in Middleſex, the Queen v. cel 
alias, Beaus. 


9. If a Man makes an Uſurions Contraf, and gives him unlawful Inte- 
ret, and agrees to give him a Bond for the Principal, and after, by a ſubſe- 


quent Agreement, gives a Bond for the Sum lent to F. . to whom the Len- 
der Owes ſo much, in Satisfaction of his Debt. This Bond is not voidable 
by the Statute; Per Holt Ch. J. 7 Mod. 119. in Caſe of the Queen v. 


Sewel, alias, Beaus. | 19 | | 
10. If a Man lends Money at a legal Intereſt, and after a ſubſequent A. 
rreement is made for more Intereſt, which is Uſury ; that will not avoid 


the firſt Contract; Per Holt Ch. J. Far. 119. in Caſe of the Queen v. 


Sewel, alias, Beaus. OT Ke 

11, It is not material, whether the Payment both of the Principal, 
and alſo of the Uſurious Intereſt be ſecured by the ſame or by different 
Conveyances ; but all Writings whatſoever, for the Strengrhaing ſuch a 
Contract, are void. Hawk. Pl. C. 248. cap. 82. S. 21. 


4 


(K) Purged. As to Aſſignees. 


1. was indebted in 100 I. to A. upon an Uſurious Contract on 4 


+ Bond, and A. being indebted to E. transferr'd the Debt to E. Cro. J. 
and N. became bound for the ſame Uſurious Debt to E. whoſe Debt was juſt, _ 1 6. 
and he ignorant of the Uſury. It was adjudg'd upon great Deliberation, 2 5... 
that the Obligation made by W. to E. was not avoidable for the Uſurious B. 1. ad- 
Contract made between W. and A. becauſe it was given to A. for a true judg d by 
Debt, and he knew nothing of the Uſury, tho? the Ground between 2 Juſtices, 


A. and W. was Uſurious Mo. 752. pl. 1035. Paſch. 1 Jac. Ellis v. [or "8 


Warnes. the Plaintiff. 

| : —  Yelv. 
6 8. C. adjudg'd accordingly by; Juſtices; For tho the Statute of Uſury is to be taken ſtrictly, in 
Order to ſuppreſs Uſury, yer t muſt be between ſuch Parties who make the Corrupt nt, and 
not to puniſh the Innocent as the Plaintiff is; but if no Debt had been due to E. the Plaintiff before, 
then clearly it had been Uſury in the Plaintiff. But Popham and Fenner doubted ; for they thought 
the Plaintiff ſhould have traverſed the Defendant's Plea, but the V ſays that cannot be; becauſe 
he cannot traverſe a thing which lies not in his Conuſance nor to which he is no Party. — Brownl. 
$5. S. C ſeems only a Tranſlation of Yelv. 


(L) Information &c. Good or not. 


. IF the Informer ſets forth an Uſurious Contract cum guodam Homine An Informa- 
ignoto, it is inſufficient. Arg. 2 Le. 39. pl. 52. in Martin Van Hen- _ _ 
's Caſe cites 5 H. J. 17, 18. I 


vith Perſons unknown was held ill (becauſe with Perſons unknown) that not being allowable but in Caſe 
Ju Indictment Pro morte Hominis ignoti. Noy. 143. Naſie's Caſe, 


2. Upon an Information on the Statute of Uſury, and Subpœna a- D. 346. b 
warded out of C. B. againſt Defendanr, and upon Iſſue join'd, and found 157 Hill. 
fr the Informer, it was alleg'd in Arreſt of Judgment, that the Court ng * 
d C. B. is not to hold Plea by Proceſs 3 but by Original, and It another 

4 


18 
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th, 


5 


Queſtion is not aided by the Statute of Jeoffails; For it is not miſconveying of 
Ber N Proceſs, but a diſorderly Award of it, and that it is not alleged in the 


might plead Information by whom, or to whom, nor what Sum, or at what Plate, ab 
by Attorney, when the Money was lent, nor againſt the Form of what Statute it is; Yer 
as he did Ex ſudgment was given tor the Plaintiff, And. 48. Mich. 16 & 17 Eli 
Gratta- Cu- Topcliff v. Waller. 


riæ, and ; . , 
whether Not Guilty, be an apt Iſſue or not, in this Action ? But at length Judgment was given apainſ 
the Defendant by Reaſon of the Statute of Jeofails, which ſpeaks of A bay. of Proceſs and mi 
joining of Iſſues. -—— Bendl. 251. pl. 269. 8. C. with the Pleadings, ſays the Proceſs would be wel 
conſider'd before any more Precedents grow to this Order, that this Order of Proceſs is not or 
tor in the Statute of Jcoffails, for that is Proceſſes diſordetly awarded, and not miſconceived, as the &. 
tute expreſſes, no more than it you would in the Ejeftione firmæ award a Petit Cape, or in a rea] Suir 
a Diſtreſs or Attachment, theſe Diſorders were never meant to be remedied by the Statute. Alſo the 
Iſſue is not agreeable to the material Matter, that is, to be traverſed or put in Iſſue; For if it be aq 
Iflue not apt for the Information, then it may be there is no Iſſue join d, and that is not remedied by 
the Statute. That it not, appearing in the Declaration by Matter in Decd, by whom, or to who 
what the Money was that was lent, nor where nor when the lending was, which Matter, he thinks, i 
iſſuable; For if there were no lending, nor no Contract of letting or lending, then can there be ng 
Uſury ; that there are divers Statutes of Uſury, and he doth not ſhew which Statute ; and that the dur 
ought not to be commenced in the common Place by Subpæœna. 


And. 49. 3. An Information was exhibited and ſhew'd the Uſurious Contrad 
M3 23- in certain, whereby it appear'd that more than 10 I. was reſerved and re. 
Eliz. "Em; ceived for the Loan of 100 1. and concluded Contra Formam Statuts, 
mot v. Ful⸗ yet becauſe he did not expreſsly ſay, that it was Per corruptam Aan 
wood in the ntionem, according to the Words of the Penal Statute, the Informa- 


8 tion was adjud'd inſufficient. Arg. 11 Rep. 58. a. in Dr. Foriter's Cale, 
cems 


SC and the Cites it as adjudg'd. Paſch. 20 Eliz. in the Exchequer. 
E held, that thoſe Word ht to be ſly alleged and not by I 
th Benches held, that thoſe Words ought to be expreſily alleged and not by Implication, and ci 
10 H. . 16, and for Default of thoſe Words the Judgment was — - x7 FIR RY 
The Defendant was indifed ſcr Uſurions lending 20s. ea Intentione to receive 23 8. within a Month, 
and that the Defendant did receive 3 8. for the Loan of the 20s. which per Curiam, is not good cvithut 
ſaying Quod corrupte agreatum uit; and for that Reaſon it was quaſh'd, beingwemoved out of inferior 
Court. Keb. 629. pl. 111 Mich. 15 Car. 2. B. R. the King v. Gaſt or Garth, 
Crooke J. took a Diverſity between an Information and a Verdi, that in an Information the Agreement 
ought to be expreſsly alleged to be corrupt, and cited 11 Rep. Dr. Foſter's Caſe and the Book of Entries, 


333. Bur that it is otherwiſe in a Verdict, which is the finding of the Lay Gents, Roll. Rep; 
Mich. 16 Jac. B. R. in Caſe of Roberts v. Tremoil. G y Bents, 2 Roll. Rep. &. 


An Informa- 4, The Place where Defendant accepted exceſſive Intereſt ought to be 
dhe State bew d in the Information, but not the Place where the Contra® {ir the 
of Uſury, Loan or forbearing was made; For in that Caſe it is not needful ; Per 
for a Cen- Clerk J. and per Gent J. and Manwood Ch. B. the Place where the 
tract with * corrupt Bargain was made muſt be certainly alleged. Le. 96. pl. 12; 
A = Mich. 29 Eliz. in the Exchequer, in Sir Woollaſton Dixy's Caſe. 

piendo ultra 10 J. in the Hundred, was held ill becauſe an Informer, 


tract was ultra 10 l. &c. per Cent. ſhall not have any Benefit unleſs there was a Receipt of the Uſury accord» 
ing to the Contract. And for that the Recipiendo is naught, becauſe there is no Place nar Time put of lle 
Receipt, which is now traverſable in that Information. Noy. 143. Natſie's Caſe. 

S. P. Hawk. Pl. C. 248. cap. $2.8. 25. 


who is not Party, altho' the C- 


5. The Information muſt ſhew whoſe Money it is ; Per Manwood Ct. 
B. Le. 91. in Sir Woollaſton Dixy's Caſe. 

6. If an Information be exhibired in the Excheqaer againſt an Uſuret, 
and charges that he took more than 101. in the 1001. without ſhewing 
How much, ſuch Information is utterly inſufficient ; For the Intorme! 
ought to ſer forth the Quantity of the Intereſt received, and yet ti 
ſame is not to be recover'd. Arg. 2 Le. 39. pl. 5a. Trin. 30 Eliz. ia the 
Exchequer in Martin Van Henbeck's Caſe, 

7. An Information upon the Statute of Uſury, for an Uſurious Mot 
gage made, charged the Defendant, that cepit ultra 10l. in 100 J. tor tte 

orbearance for one Year, and that was out of the Iſſues, Rents aud Pie 
ſits, which he took in Middleſex of Lands in G amorganſhire in I ales pit 
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gazed to the De endant. Manwood ſaid, in the principal Caſe, that the 
cking of the Iſſues and Profits ought to have been laid where the Land 
was. And ſuch was the Opinion of the whole Court. 3 Le. 238. pl. 327. 
Mich. 32 & 33 Eliz. in the Exchequer, Owen Morgan's Caſe. 

8. In Debt upon the Statute 37 H. 8. of Uſury, the Writ [Count] And it was 
was, that he ccrruptive lent 40 l. againſt the Form of the Statute, and that * in this 
ſuch a Day he lent him 20 J. Ec. againſt the Form of the Statute ; but [ as it * _ 
to this] did not ſay corruptive. After Verdict for the Plaintiff, it was Ob- fendant had 
jected, that he ought not to have Judgment for either of the Sums, it demurr'd 
being clearly ill for the 201. for want of the Word (Corruptive). Bur upon the 
all the Court held that being good for Part, he ſhall have Judgment tor 2 1 

. . 2 . cen 
that Part; for being for ſeveral Sums it is in Nature of 2 ſeveral Actions. good for the 
Cro. J. 104. pl. 40. Mich. 3 Jac. B. R. Woody's Caſe. — — the 

al 
ſhould have had Judgment for that Part. Cro. J. 104 in 8.C. 


— 5 > ow * Gin como 5 %ee- 


= 
— 
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9. Information, for that the Defendant Per viam corruptæ Barganiæ 2 Hawk. Pl. 
red & C. After Verdict for the Plaintiff, it was mov'd in Arreſt of © 245: cap. 
judgment, becauſe he did not ſet forth what the Bargain was, but gene- — . 
rally, Per Viam corruptæ &c. Sed non allocatur; tor this is the uſual in pleading 
Canrſe of the Exchequer, and the Bargain is to be given in Evidence. But an uſurious 
it was agreed that in Pleading to avoid a Bond or Aſſurance, it ought to be Contract by 
particularly ſet forth, becauſe the Party is privy to his own Contract, but — frag 
the —_— is not; and there fore it is ſufficient for him to ſhew it parti- tion, you 
cularly in Evidence. Cro. J. 440. pl. 13. Mich. 15 Jac. in the Ex- mult fer 


* Fade. forth the 
chequer, Peter v and | ; 4 whole Mat- 
ter ſpecially, becauſe it lay within your own Privity ; but that in an Information on the Statute for 
making ſuch a Contract, it is ſuſficient ro ſer forth the corrupt Bargain generally, becauſe Matters of 
this Kind are ſuppoſed to be privily tranſacted, and ſuch Information may be brought by a Stranger. 


ait S ad Lucrum ſuum convertit 40 8. for deferring the Day of Payment * 
125 l. from the 29th of Fuly to the zoth of May, (the Day on which he fans if was 
wok the 40 8.) Contra formam Statuti. After a Verdict it was mov'd mov'd that 
that it did act appear that the 25 l. was Money lent, but it appears that the the Time of 
taking the 408. was after the Lending, and there is no corrupt Agreement - e 
)be laid, either before or at the Time of the Lending. But adjudg'd againit the was paſt a 
Detendanr ; for tho? it be not well laid fo as to give Judgment againſt Party might 


ted 
ö 
r 10. Information, for that the Defendant by way of a corrupt Contract, Vent. 3. 
rent 
ies, 
4 


Per the Defendant upon the Statute 12 Car. 2. cap. 13. to pay treble the give whar 
Le Money lent, yet it is found that by a corrupt Agreement he took fo ne 12 
bh d inſt h Co L . aug 
much, and therefore gave Jo gment againſt him at Common Law, viz. peace for it, 
C. Ui King v. Walker. no prece- 
cords | : dent Agree- 
of the nent to inforce him to it. Sed non allocatur ; For the Court faid they would expound the Statute 


lritly ; and if Liberty were allow'd in this Cafe, the Brokers might oppreſs the People exceedingly, 
by detaining the Pawn, unleſs the Party would give them what they pleaſe ro demand for the Time after 
Failure of 38 


11. No Indidtment will lie on the Statute of Uſury ; for the Method 
the Act preſcribes muſt be follow'd ; therefore the Indictment muſt be 
Na d. 11 Mod. 174. pl. 17. Paſch. 7 Ann. B. R. The Queen v. 

y. 


M) Plead- 
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See (N) | (M) Pleadings. 


1. IN Debt Qui tam &c. the Plaintiff declar'd that the Defendant ler 
him 85 J. for a Month, for the Loan whereof he was to have 20 Marks 
of Intereſt and Ufury at the End of the Month, and that Defendant Hz. 
buir & Recepit the ſame Contra formam Statuti &c. The Defendant 
pleaded Ouod non recepit &c. 20 Marks ultra the ſaid 85 1. It was found 
for the Plaintiff, Ir ſeems that this negative Plea was a Confeſſion that 
the Plaintiff thould lend and deliver the Money for Uſury ; and then the 
Court ex Officio ought to give judgment upon this Confeſſion. But ng 
Judgment was given, tho it long continued. D. 95. a. b. pl. 36. &, 
Mich. x Mar, Whitton v. Marine. 
2. A. agrees to deliver Wares of the Value 7 20 I. to B. and that B 
ſhould pay for the ſame within 6 Months 34 1. and Bond was given for 
the Payment. In Debt on the Bond by A. the Plea ſhould have been thut 
the Bond was given for Payment of this Money. Cro. E. 104. pl. 12 
Trin. 13 Eliz. B. R. Peterſon's Caſe. 

In an Action of Debt brought upon a Bond the Defendant pleads the 
Statute of Uſury, and ſhews a corrupt Agreement for Money lent in the 
Year 32. to be paid in 33. and afterwards in 35 a new Bond given for Part 
of the firſt Sum; and it was pretended that this Bond was void. hut it 
was adjudg'd that becauſe the firſt Bond was no Corruption, the latter 
ſhould not be. Brownl. 73. Trin. 20 Eliz. Rot. 145. Vaughan y, 
Chambers, - 

4. A Bill upon a Recognizance ; the Defendant pleads the Statute of 
Uſury, and the ſame is inſufficient, ordered to put in ſuch a Plea as he 
will ſtand unto. Toth. 87. cites 25 Eliz. Walſh v. Marſhall. 

5. The Offence muſt be within the Near; for it one make a corrupt Bur- 
gain for this Year, and 10 7ears after he takes exceſſive Uſury, the fame 
is not within the Statute to inform upon it; and in Truth there is no 
ſuch Offence without corrupt Bargain; Per Manwood Ch. B. Le. gy. 
8 5. Mich. 29 Eliz. in the Exchequer, in Sir Woollaſton Dixy's 

aſe. 

6. In Debt on Bond the Defendant pleaded the Statute of Uſury mad: 6 

S. C. cited Feb. 13 Eliz. (whereas the Parliament began 2 Feb. 13 Elis.) The Plain- 
Arg. Vern. tiff replied that it was not made for Uſury Contra formam Statuti Modo 
3 2 & Forma prædict'. Tho' both Parties agree that there is ſuch a Statute, 
Caſe of yet the Court knowing that there is not, and ſo cannot be Contra for- 
Moore v. mam Statuti, the Court held that no Judgment could be given for the 
Hart. Plaintiff; and it being in the Bar of the Defendant the Court held it cleat- 
Iy ill. Cro. E. 245. pl. 4. Mich. 33 & 34 Eliz. B. R. Love v. Wotton. 
a „ +, 'Scire facias upon a 13 of 240 1. The Defendant pleaded thit 
1 123. be borrowed of the Plaintiff 1001. and contracted to give 20 J. for the In 
iddleton for 4 Tear, and for the Payment of the 1201. the Plaintiff would have tht 
v. Tall, Defendant confeſs that Fudgment, and pleaded the Statute of Uſury to avid 
S. C. ad- it. It was objected that this was no Plea; for the Stature 13 Eliz. , 
NE ogy That all Bonds, Contracts, and Aſſurances collateral &c. ſhall be void; 
and ſaid that Whereas this Judgment cannot be term'd an Aſſurance, nor be avoided by 
this Judg- ſuch Surmiſe. And the whole Court was of that Opinion, that Judgments 
ment can ſhall not be avoided upon Surmiſes; for it there had been any ſuch Matte!, 
"”= 7 + the Defendant might have pleaded it upon the Action brought, and 10 
an Io but a have ſufter'd a judgment; and tho? it may be a Practice to avoid the Sta- 


Judgment tute, yet it is rather to be tolerated than to avoid Judgment on ſuch Sug: 


upon the eſtions ; and Judgment for the Plaintiff Cro. E. 588. Mich. 39 & # 
Aſſurance. Eliz. B. R. Middleton v. Hill. 


182. pl. 1. Paſch. 16 Car. 2. B. R. Rowe v. Bellafig, upon a Plea in Scire facias upon a Judgne 


Plaint 


uſur ic 


— 
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25 the Defendant pleaded the Statute 12 Car. 2. which has the ſame Words wiih that of i 
the Authority of the Caſe of Middleton v. Fall, ir was accordingly rul'd ill, and | 1 — ——.— 
Paintitt. Hawk. Pl. C. 248. cap 82 S. 20, ſays, That a Judgment ſuffer'd in Parkiance of an 
wfarious Contract, may be avoided by an Averment of the corrupt Agreement, as well as any Common 
Specialty or Parol Contract. Bur a Specialty cannot be avoided by Uſury appearing on Ey dons — 
on the Face of the Condition, but it muſt be pleaded. See (C) Taylot v. Bell, 8agnall & a“. 


N 8. Upon a Demurrer in a levin for 201. and an Avowry &c. the * 

0 plaintiff pleads in Bar that the Defendant * had given 100 l. 4 for that ab — 
[a he granted to him 20 1. per Annum for 8 Years annually, as a Rent. . bad 

Wi charge; and after that for 2 Years more, it 3 Men live lo long ; and — 
nd concludes that it was a corrupt Deed. The Party ought to plead Quod fuit miſprinted. 


ut per viam corrupt Barganiæ. And it is not ſufficient to conclude that it 
the was corrupt, altho* by the Demurrer only it be confeſs'd. Noy 15t. 
r | 
dc. The endant borrowed 200 I. of the Plaintiff”; and it was are — 
1 them that he ſhould pay the 200 l. at ſuch a * and 20 l. 4 — ya 4 
B, Intereft for one Tear, and that ſuch Lands ſhould be conveyed to the Plaintiff, Name of 
for WY «por Condition that if the Money was paid at the Day, then the Grant ſhould —_— 
ut e void. The Defendant pleaded the Statute of Uſury, and averr'd that the — — E 
12 Land was worth 12 l. a Near, and fo he had double Uſe. The Plaintiff re- held accord- 
plied, that upon the borrowing the 200 Il. it was agreed that the Defendant ingly that 
he ſrould have the Profits of the Land until Breach of the Condition, and tra- * verbal 
he ders that there was any Agreement that he ſbould have the Profits, and alſo — * 
art 2ol, for Intereſt. And upon a Demurrer it was objected that the Repli- averr'd ; for 
it cation was ill, becauſe the Lands being convey'd to the Plaintiff, by in this Caſe 
ter Conſequence the Profits are ſo too; and therefore he cannot aver a ver- * 
Y, bal Agreement again the Deed, that he had not the Profits. But the — — 
Aainciff had Judgment. Roll Rep. 41. pl. 8. Trin. 12 Jac, B. R. Dodd | 
of J. Ellington. 
be 10. Tanfield Ch. Baron ſaid, that upon an Information bet wixt Para- 
more and Robinſon in B. R. where ſeveral Contracts upon Uſu being 
ar ales d, Iſſue was join d whether it were Corrupte agreatum Modo & Forma 
me ont. It was reſolv'd by all the Juſtices of England to be an ill Iſſue; 
10 tor he ought to have travers d the Agreements, becauſe they were ſeveral. 
7 = J. 544- pl. 4 Mich. 17 Jac. in B. R. in Caſe of Heath v. Daunt- 


11. Debt on a Bond for 100 J. dated 12 Jul &c. condition'd to pay Jo. 396. f! 
eb 531. at fix Months End. The Defendant pleaded the Statute 21 Jac. of 3. Mich. 13 
in. Uſury. The Flaintiff replied that he lent the 50 J. on the 12th of July Car. Nevi- 
do Kc. for a Near, and that the Defendant ſhould pay for it 81. [4 I. ] for the on i#h 
te, Forbearance for a Near, and that Plaintiff ſhould not demand it till the S. Gch 
or- End of the Year; but that by the Miſtake of the Scrivener it was made but Plaintiff re- 
the fir balf a Near, which he not knowing, accepted it, 'The Defendant re- age that 
at- join'd that the lending was only for half a Tear, and that he was to pay 81. » 
00. [al.] for ir for that Time, ab/que hoc that on the ſaid i2th Fuly it Was was made 
hat oe that the Loan ſhould be, or that he ſhould forbear it for a whole Tear. for Payment 
pon Demurrer it was objected that the Plea was ill, becauſe it was not the End 
the pleaded that Corrupte agreatum fuit &c. And ſo the Court, abſente Bram wy Tor, 
wid ton, held. And they all held the Allegation, againſt the Words of the the Gigs 


is, Condition, was ; for it is only ſhewing the true Agreement; but Agreement, 
id; all held the Rejoinder ill, becauſe in the Traverſe the Defendant that he 
by made the Day, Gs 12th July) Parcel of the Iſſue, when he ſhould , * 
nts oaly have travers d the Agreement. But no judgment was given, be: the Opinion 
ter, cauſe the Parties agreed. Cro, Car. 501. pl. 1. Trin. 14 Gar. B. R. of Jones, 
not Neviſon v. Whitley. | 2 
zu- 1 2 Barkley was, 
ug” Plaintiff ought to have Judgment; For the corrupt Agreement was the Ground of the rr 


40 ere was no ſuck Agrecmenc the O-ligition is good. 
4 K In 
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— — — 
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In Debt upon a Bond, the Defendant pleaded the Statute 12 Car. 2. and that it cas corruptly agreed be. 
tween him and the Plaintiff, that on the 11th of May 1686, the Plaintiff ſhould lend the Defendant 501, 40 ly 
that he <vas to pay for the Forbearance thereof to the 12th of November following 2.1.10 f and gronld give 4 Bend thi 
for the Performance of the fame, which Bond be gave, and the Plaiutiff received &. The laintiff replied, 35 
that the Agveement <vas to lend the Deſendant 501. and that the Dejendant ſhould pay after the Rate of 51 | 
ber Cent. and no more, and. that the Plaintiff having ſo much Meney in J. S. a Scrivener's Hands, it a, * 
agreed that J. S. hould pay the 501. to the Defendant, and take a lawful Bond with Intereſt after the Rate 
of 5 1. per Cent. and that J. & did pay the Defendant the ſaid 501. and in the Abſence, and without Notice d 
of the Plaintiff, tcok the Bond Ut ſupra ex errore of the Scrivener, & contra voluntatem & abſque Notitia p 4 
the Plaintiff the,2 l 10 s. wwas inſerted in the Condition, and traverſed the corrupt Agreement. And u 
Demurrer to the Replication, it was inſiſted for the Defendant, that it is expreſsly alleged in the Ple 
that the Plaintiff accepted the Bond, which implies a Conſent to it; and tho the Ceplication ſays, tha wot 
he had no Notice at the Time the Bond was taken; yet if he had Notice when it was accepted by hin 
that carries his Conſent to the corrupt Agreement. But adjudg'd that it did not, and that this isthe 
tame with the Caſe of Neviſon and Whitlep. For tho' the Plaintiff did know how it «vas when the Bin anc 
<vas accepted, as it muſt be ſuppoſed in the Caſe of Neviſon, That the Plaintiff had Notice how it was Cr 
when the Action was brought, „et that dies not male the Plaintiff Party to the corript Agreement, and the 
Plaintiff muſt uſe the Bond of Neceſſity to recover the Money. 2 Vent. 83, 84. Mich. i W. M 8 
B. R. Buſh v. Buckingham: | | 3 


12. Debt was brought on a Bill to pay) I. the iſt of May, and if De. 10” 
fault of Pay ment be, to pay 35. 4d. for every Month that it thall be in Ar. deb 


rear atter May 1ſt. Detendant makes no Averment that the Agreement Fr 
was to pay the 38. 4 d. for every Month Pro Lucro, Intereſſe & Diem 77 
dando Solutionis, but only with a lic, the ſaid Sum exceeds 8 l. pet bite 
Cent. whereas he ſhould have averr'd that the ſame did exceed 81. up Re 
on the 1001. thoſe being the effectual Words in the Statute, Judgment ee: 
pro Quer. Jo. 409. pl. 2. Mich. 14Car. B. R. Swailes v. Bateman. hce 


13. 500 J. was lent upon Articles dated the 8th of March, to be paid a hay 
ſuch a Time; and in the mean time t pay 15 J. half-yearly from November the 


before. In Debt the Defendant demurr'd, tor that it appear'd by the 
Declaration that the Contract was uſurious; but it was anſwer'd, that Th 
the Defendant ought to have pleaded that Corrupte Agreatum fuit &c, Pla 
and fo give the Plaintiff an Opportunity to reply to it. But upon read- Sur 
ing the Articles it was, Whereas Money was lent &c. which might be in Uk 
November, or before; and therefore Judgment was given for the Plain- Not 
tiff. Sid. 285. pl. 21. Paſch. 18 Car. 2. B. R. Dande v. Currer. af 


3 Keb. 303, 14. Indebitatus Aſſumpfit for 101. and a Computaſſet for 351. in the ap 

pl. 42. Paſch. ſame Declaration. The Defendant pleads the Statute of Uſury to the Inde- 7. 3 

— * % birarus, and avers that both the Indebitatus aud the Computaſſet were fit 

ſudgment he ſame Cauſe of Attion, It was reſolved, that the Averment was naught; 

for the {or the Ground ot the Indebitatus is the Debt, and the Ground ot the 

Plaintiff. Computaſſet is the Account; and fo it cannot be averr'd that there is the 
ſame Cauſe of both, eſpecially as it is here, where one is for 10 J. and 
the other tor 351. Bur Hale faid, He thould have pleaded the Statute 
to the Indebitatus, and then that afterwards they came to an Account 
tor the ſame \Wares &c. Freem. 367. pl. 47z. Paſch. 1674. 'Tayler . 
Herberr. 

15. Debt upon a Bond. The Defendant pleads the Statute 12 Car. 2 
of Uſury, and ſays that corrupte agreatum fuit, that he ſhould pay mort 
than 61. per Cent. The Plainritf replies, Quod non corrupte agreatum full, 
and held a good Replication; tor it by the Miftake of the Writer the 
Money was made payable without any corrupt Agreement, it is not 
uſurious within the Statute, Freem. 264. pl. 286. Mich. 1679. Booth". 
Cook. 

+ Mod. 35. 16. Debt on Bond. Detendant pleads Cane corrupte agreatum flit, ndn 
S. C. and that Intereſt ſhould be paid for ir above the Rate of 6 J. per Cent. Plait- 


that the riff demurs, and held good; for that the Plea ſhews not what Intereſt, a F 
8. nor that the Bond was for the very Money, but only by Intendment; (t9 0 
any particu- Wit) ſuper Agreamento prædicto, the Bond was given; and fays not er, 


lar Agree- preſsly Pro eadem Pecunia. judgment pro Quer. For that they woul 


VN but not caſily avoid a Bond, and the corrupt Agreement ought to be ſpecs 
only in ge- WS 


* 
©. 
* 


5ST 


SYS 


PEPTORESE 


4 


— —— — 
. — — — w Ges —2 ew HU Ws Wi 


2 


8 — Ulury. 371 


ind particularly ſet forth, and the Quantum of Intereſt, otherwiſe neral, that 
the Plaintiff can never tell what to anſwer. 2 Show. 329. pl. 339. Mich. be was in- 


* debted to 
a5 Car. 2 B. R. Hinton v. Roffee. 'the Plaintiff 


5 g | | in a Sum 
rot exceeding 80 l. nor did he ſhew when the Intereſt was to commence, and on what Day it became 


due. And Ke. 65a for the Plaintiff, becauſe the Defendant ought to have ſet forth the Agreement, 
ind apply it ro the Sum in the Declaration, 


17. Uſurious Contract was pleaded in Bar of Debt upon a Bond, but 
wt ſaid that Defendant was indebted to Plaintiff at the Time of Bond given, 
a that there was an Agreement to lend Money upon the , whroy Contract; 
and for that Judgment nili pro Quer, 12 Mod. 385. Paſch. 12 W. 3. 
Crow v. Brown. | | 

18. Where he Statute is not pleaded, the Bond, tho? uſurious, is good. 

Salk. 391. pl. 7. | | 
; 19. E5ok W in the Palace-Court, wherein the Plaintiff de- 1 Salk. 3. 
tared that the Deſendant became indebted to him by Bond in the Sum of pl. 5. Trin. 
107], The Defendant, without craving Oyer, pleaded that he was in- 18 K. 
lebted traly to the Plaintiff in ga l. 5s. 9 d. and that by way of corrupt & P. yh 
Agreement for the Forbearance of that Sum tor a Near, this Bond was given not appear. 
Ge. The Plaintiff replied, That the Bond was given Pro vero & juſto De- —-7; Mod. 
lit, and traverſed the corrupt Agreement. And upon Demurrer to this 1 dut 
Replication, it was inſiſted that it was ill, becauſe the Plaintiff did zot |. cad 
ſhew how much the jt Debt was. Sed non allocatur; for there was ſuf a 
hcent to induce the Traverſe; and if it had been alleg*d, you could not 
have traverſed the Inducement, and the Declaration ſufficiently thews 
the Debt. 6 Mod. 303. Mich, 3 Anne, B. R. Villars v. Cary. 

20. The Plaintiff declares upon a Promiſſory Note for 30 J. dated 4 Feb. 

The Defendant pleads, That it was corruptiy agreed between him and the 
Plaintiff, chat he ſhould pay unto the Plaintiff 45 s. for the Loan of the ſaid 
Sum of 30 1. for 3 Months; and then ſets out the laſt Statute againſt 
Uſury &c. It was excepted to the Plea, that it was not aver'd that the 
Nate was given ſubſequent to the late. AGF againſt Uſury. To which it was 
nerd and reſolved by the Court, That by the Date of the Note ir 
1 2 wn be ſo. Gibb. 130. pl. 2. Trin. 3 & 4 Geo. 2. B. R. Baynham 
. Matthews. | 


(N) Fial. Where. See (A) pl, 


2. 6. 9, 10. 


. Dv 13 Eliz. cap. 8. S. 3. Juſtices of Oyer and Terminer, of Ae, 
* of 8 thei 5 4. Seffrons, and Mayors, Sheriffs, 
ad Bailiffs of Cities, have Power to hear and determine all Offences com- 
mitted againſt 37 H. 8. 9. | 
2. Trial was where the Contract was, and: not where the Bond was 2 er 
made; and held good. Le. 148. pl. 206. Trin. 31 Eliz. B. R. Kinnerfs P-19;5 © 


accordingly; 
ly v. Smart. for the B. a 
is confeſs'd, 


nd now the Point is Whether it be made by Uſury, which was alleg'd to be where the Trial was. 


3. Information tam quam &c. in the Exchequer, for taking more than 
l. per Cent. contra ſormam Statuti. After Verdict for the Plaintiff, ir 
Ws moved in Arreſt ot Judgmenr, That it lies not in this Court for Uſury 
"mitted in London, tho it would lie upon the Statute of 21 Fac. And in 
Truth the Intereſt taken here was more than 10 1. per Cent. And by the 


General 


n 


— 


FOR 8 — 
Uſury. 

General Concluſion of Contra formam Statuti, it ſhall be intended +. 
gainſt the Form of that Statute which allows the largeſt Intereſt; and 
there are 4 Statutes againſt Uſury, one of H. 8. which allows 101, 
Cent. another of Q. Eliz. which allows 8 1. per Cent. a third of K. |, 
and a 4th ot Car. 2. which allows but 6 1. per Cent. Y the Statute [ac 
1. cap. 4. there muſt be no Suit upon a Penal Statute, but as therein di. 
refted, which does not extend to the Court of Exchequer, unleſs the 
Offence is done in Middleſex. But per Hale Ch. B. The Offence laid in 
the Information being for taking more Intereſt than 61. per Cent. ſhall 
be taken to be grounded upon that Statute that prohibits taking more thay 
6 J. per Cent. and that Law gives the Suit in no Court in particular, and 
therefore may well be proſecuted here; tho? if a particular Court had 
been named, as in 21 Jac. it would be otherwiſe. The Court took time 
to adviſe. Harder. 420. Trin. 1) Car, 2. in the Exchequer. Anon. 

4. The Defendant was indicted at the Old Baily tor Uſury, and being 
convicted, he brought a Writ of Error, and the Judgment was reyerſe 
becauſe the Court of Seſſions had no Juriſdiction in this Matter. z $41; 
188. pl. 8. Paſch. 8 W. 3. the King v. Bakeſtraw. 

8. P. & S. C. 5, Indictment was at the Seſſions before the Fuftices of the Peace at Hit 
— I Hall for Uſury contra Formam Statuti; and Judgment was againſt the 
the Ch. 7 »Defendant, upon which a Writ of Error was brought in B. R. and the 
being abſent, Judgment reverſed; For the Juſtices of the Peace have no Juriſtic. 
a Rule was tion in this Caſe. 2 Salk. 680. pl. 1. Paſch. 4 Ann. B R. the Queen 


made to Smith 

ſhew Cauſe : 

why the Indictment ſhould not be quaſh'd. It was admitted by the Counſel that moved, That upon the 
Statute of Q. Eliz. which prohibirs the Taking above 10 J. per Cent. the Juſtices of Peace at Seſſions 
have Juriſdicton; but inſiſted that they have not upon any of the later Statutes. 2 Barnard. Rep in 
B. R. 143. Paſch. 5 Geo. 2. The King v. Pexley. 
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(O) Hund. How. And in what Caſes it muſt le 
found by the Jury, or may be judg'd of by the 
Court, 


S. P. Lane. 1. IF an Information be brought againft 2, upon the Statute of Uſury, 

59. Arg. and one only is found guilty, no 2 can be given in the Caſe, 

8 Arg. To which the Court agreed. e. 19. Paſch. 4 Jac. in the Ex- 
y the Ba- - R 

rons clearly, chequer, in Page's Caſe. | 


Pag. 60. 
Trin. : Jac. in the Exchequer, in Caſe of Vaux v. Auſtin. 


2. An Information upon the Statute of Uſury. The Defendant pleads 

Nil Deber. The Jury finds an uſurious Receipt, but does not find an 

Loan. A new Venire Facias thould be awarded, and not a new Nil 

Prius. Jenk. 283. pl 13. cites 8 Rep. 65. b. Loveday's Caſe. : 

There is a 3. A ſpecial Verdict found that it was agreed, but did not find that it 
. was Corruptly agrecd. Exception was taken thereto; Sed non allocatur, 
— becauſe it appear d to the Court judicially, that the Bargain was corrupt, 
in which it and therefore it need not be found. 2 Roll. Rep. 48. Mich. 16 Jac. 


ought * be B. R. Roberts v. Tremolle. 

reciſe - g 
leged, that Corrupte agreatum fuit, and a Special Verdict wherein all the Circumſtances are found, which 
being apparent to the Court ro be Uſurious, and mm In Intendment have any other 

it ſufficeth, and in the principal Caſe tis apparent that the Money was lent for Intereſt, and is more than 


the Statute permits; wherefore being Uſury apparent, the Court ſhall ; it accordingly. Cro. ) 
Ibid. cites it to have been ſo 4450 in the Cale of Higgs 


4 Uſury 


508. in Caſe Roberts v. Trenaine. 
v. Mervin. 


SEAASESTESESTAS | 


ICY] 


5 F 


— 
= 


= 5, 


Ulſury. 


Uſury ſhall not be intended unleſs the Fury find it expreſsly. Arg. 
widem. ry in Caſe of Webb and Jucks „N24 l : * n 
5. In Caſe &c. upon a Special Promiſe the Plaintiff /ez forth that he 3 Nele Abr. 
145 paſſeſe of ſeveral Pieces of hammer d Money &c. and that the Defen- dns, - Bo. 

unt in Con/aderation the Plaintiff would pay that Money, being in Number fops it was 
ind Tale 300 J. he promiſed to repay 3oo J. of uew Money, together with 4 1. adjudg'd 
10s. more for the Intereſt of every 1001. for 8 Months &c. and then de- that the 
tres upon an Indebitatus aſſump/it for 3 13 J. 10 8. After Verdict, it grow (Pay) 
vas moved that the Contract was Uſurious, it being to pay 41. 108. lending ; * 
fr the Intereſt of 100 I. tor 8 Months: but per tot. Cur. Judgment was it was not as 
given for the Plaintiff, Trin. 1 Annæ. It was agreed, that it it had ap- a Debt, but 
rd by the Plaintiff's own Declaration that the Contract was U ſuri- wy — 3g uy 
ous, and could not be otherwiſe, Judgment ought to be given againſt — pore 
dim; but that it does not appear here that the Contra? hey neceſſarily be lending and 
Uſurious 3 and the Fury having found the Aſſump/it, the Court would not in- nothing elle, 
nd Uſury, but the contrary. And Powel J. obſerved that the Conſide- — ob- 
nion of the Promiſe here is, viz. that the ſaid Plaintiff would pay to fuch Judg- 
the faid Detendant the ſaid 300 l. ſo that here 7s no Loan, without which ment, Opini« 
there can be no Uſury ; and they would not intend a Loan, unleſs the on or Sug- 


juy had found one, Lutw. 271. 273. Trin. 13 W. 3. Yeoman v. &<ſtion,inthe 


ook he 
tow. cites for it.} 


(P) Sueties. Puniſh'd or favour d. 


was 


IN Debt on Bond Defendant pleaded that he himſelf borrow'd 100 J. of * with 
M. paying for the Forbearance exceſſive Uſury, and the Plaintiff was P. as his 
his Surety for the Payment, and that the Obligation upon which the Action Surety to 
u brought was given by him to the Plaintiff to indemnify him againſt M. B of 
Manwood held this a good Bar; For when the Plaintiff was impleaded 500 J. and 
* the principal Bond, he might have diſcharg'd himſelf upon this that was 


Matter, and therefore his Laches ſhall turn to his Prejudice, and there- upon a cor. 


fre the Iſſue was join'd upon the exceſſive Uſury. 3 Le. 63. pl. 93. Hill. fuß and — 
19 Eliz. B. R. Potkin's Caſe. — 


the Statute 
id P. was bound unto the Plaintift in a Pond, as a Counter-Bond, to ſave the Plaintiff harmleſs from the 
fad Bond of 5001. B. is ſued by J. S. upon the ſaid Bond, and ſo damnified : and thereupon B. ſued P. 
ion the Counter-Bond, who pleaded the Statute of Uſury, pretending that all Aflurances depending 
won ſuch Uſurious Contracts are void by rhe Statute; But by the Opinion of Wray Ch. Juſt. the 
ame is no Plea ; For the Statute is, That all Bonds,collateral 4furances &8e made for the Payment of Money 
lent upen Cſaery, ſhall be utterly void; Bur the Bond here, upon which the Action is brought, evas not 
fr the Payment of the Money lent, but for the Indempniiy of the Surety. 2 Le. 166. pl. 200 Paſch, 26 
Eliz. B. R. Baſſet v. Prowe. | | 


2. In Debt on Bond to ſave the Plaintiff harmleſs from an Obligation 2 And. 121. 
wherein he and the Deſendant were bound to W. &c. and from all Suits bl. C5, S. 
mncerning the ſame. The Detendant pleaded the Statute of Uſury, and ___ Ney. 
that it was made upon a corrupt Agreement between him and W. But ;;. Dow- 
the Court held the Plea ill; For tho the firſt Obligation were — yet man v. 

Fl 


the zd Obligation is forteited, becauſe the Defendant hath not ſaved 1 


tim harmleſs from Suits concerning it, nor does the Defendant anſwer Judgmeor 
therero, but to the Obligation only. Cro. E. 642. pl. 43. Mich. 40 & 41 for the 


Hz. C. B. * Button v. Downham. Plaintiff. 
But ſays that 


Glanvil faid it would be a dangerous Precedent to avoid the Statute. For the Surety may be a Frierd 
the Uſurers, who will not plead the Statute in an Action of Debt 8 againſt him, and ſo the 
Sure would be to little Purpaſe. And after the Judgment given for the Plaintiff, Glanvil ſaid th. t 


Ju ent will be cuickly carried to Cheapſide.— 8. C. cited Mo. 398. pl. 520, in Cafe of Reynolds 
Clayton. 


a L * Luty. 


{ 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
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 * Lutw. 469, 470. in the Caſe of Maſon v. Ful wood, the Reporter ſays he has ſeen the Roll of th, 
Caſe, which is 865, by which Record it appears that as well the Intereſt as the Principal vas in By 
zard, tho! it does not fully appear in Cro, E. or Mo. 


There is a 3. Debt upon an Obligation to ſave the Plaintiff harmleſs from an Ohlj. 


a gp © gation, wherein the Plaintiff, as Surety for the Defendant, was bound 


n to J. S. to pay 1001. the Defendant ſaid the Obligation made to J. 8. 2 

ora = 9 an U ax ip Contract 87 & /ic non damnificatus. Tanfield Sy th 
that the Sure- Plea is good, or otherwiſe the Statute would be defrauded ; For by: 
ty by Intend- Comma the Uſurer would ſue the Syrety, who ſhould pay him and hae 
. of the his handy on his Counter-Bond. But all the Court held ir no Plex; 
corrupt Con- For he muſt take Care to ſave his Surety harmleſs. And adjudg'd forthe 
tra to plead Plaintiff Cro. E. 588. pl. 22. Mich. 39 & 40 Eliz. B. R. Robinſon r, 


it in Avoid- 
ance of the May. 


Pond, and therefore the Principal ought to take Care thereof. Ibid. —Goldsb. 174. pl. 103. S. C hel 
accordingly per tot Cur, But the Reporter adds, Sed Quære. 


(Q) Relief. In what Caſes given. 


t. T H E Court decreed Money to the Plaintiff againſt the Defendan, 
albeit he had Judgment and Execution, being upon the Point 0: 
Uſurious Contract. Toth. 231. cites 37 Eliz, and 2$ Langford and 
i Barnard. p | 
Ibid. 173, 2. A Woman reſorted to Gaming-places at Court, and lying P 
* — of Duality there with Money, made great Profit ; for b FE Fas 
chat if the 10 d much Money, and gave the Lenders great Rewards from time to tine; 
Sureties had but afterwards ſhe borrow'd more, and being arreſted for this laſt Mo 


= — — gives Bond and Fudgment tor it, and then brings a Bill to have an Allow 


well as the ANCE for the former exceſſive Premiums which ſhe had given before, and 


Woman, he to bring the Detendants to an Account. The Defendants, by Anſwer 
would not confeſs d the Receipt of 5 or 10 Guineas for the Loan of Ten Guiness 
have reliev'd for a Week or 1o Days; but in//ted that the Sums ſo received were paid as 
weep. Profit, and not towards Satisfaction of the Money lent. The Court or- 
key Char. der'd the Plaintiff to pay principal Intereſt and Coſts at Law, and here, 
cellor, in the or the Bill to be diſmiſs'd wich Coſts; tor that it would not interpoſ: 
Caſe of or meddle with P/ay-Debts, or Things of this Kind; per Lds. Com- 
1 miſſioners. 2 Vern. 170. pl. 156. Trin. 1690. Taylor & al' v. Bell, Bag- 
wood, Mich, nall, & al“. 
734. ſaid, 
That as to the Laws relating to Gaming the Court would not interpoſe, becauſe Gamſters on both Sides 


are equally guilty, and in ſuch Caſes the Court will ſtand neuter ; but the Borrower and Lender are not 
in the View of n MS, Rep. * r and Lender 2 


1 Salk. 22. 3. Upon a Trial at Guildhall, in an Indebitatus Aſſumpſit for Money 
1 a Tow received to the Uſe of the Plaintiff, the Caſe was, the Plaintiff was G- 
Bernet, bur with J. S. to the Defendant, and between J. S. and the Defen- 
S. C, tho* dant there was an uſurious Cuntract; the Plaintiff” paid Part of the Mo- 
laid tobe ney to the Obligee, and after pleaded the Statute of Uſury upon this Bond, 
Ln T and this is adjudged an uſurious Bond; upon which he brought this Ac- 
ala tha tion for the Money, which he paid before the Bond was prov*d uſurious; 
Treby Ch. and the Queſtion was if the Action lay: And Holt Ch. J. ſeem'd to incline 
F allon d, ſtrongly that it did not lie; For here there was a Payment a#ually made 
— pr by the Plaintiſt to che Defendant, in Satisfaction of this uſurious Con- 
Money on a tract; and it they will make ſuch Contracts, they ought to be puniſhed 
Miſtake in and he was not for encouraging ſuch Kinds of Indebitatus 1 


umpſits ; 


an Account, for it is like to the Caſe of Bribes, and he who receives it ought to be pu- 
| niſli d, 


Ad 


to 
Th 
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Wa 
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niſh*d; but he who gives them ought not to be encourag'd by any way to or where 
recover his Money again. Skin. 411. pl. 7. Hill. 5 W. & M. Tomkins Me Pays 
: ey un- 
y, Barnet. der, 4 by 
; : L \ 2 meer De. 
geit, it is reaſonable he ſhould have his Money again; but where one knowingly pays Money upon an 
illegal Conſideration, the Party that receives it ought to be puniſh'd for his Offence ; and the Party that 
it is Particeps criminis. And there is no Reaſon that he ſhould have his Money again; for he 
parted with it freely, & wolenti non fit Injuria. ——S. C. cited by Ld Chancellor in the Cale of Boſan⸗ 
quik v. Daſhwood, 11 Nov. 1734 MS. Rep. And his Lordſhip ſaid that this ſeems to be a right Au- 
thority, and that that Action muſt be founded upon the 1ſt or 2d Clauſe of the Statute, that the 
{rſt prohibits receiving more than 6 J. per Cent. And if a Contract is made, ſuppoſe on the 
Loan of 500 1. to pay 10 l. per Cent. and 300 |. Part is paid back again, there is not, ſtrictly ſpeaking 
more paid illegally till more than Principal and legal Inte reſt is paid back; ſo that this would not be a 
Payment contrary to the Act of Parliament. It does not appear, but rather imports that all was nor 
id, but leſs than the Money originally lent. Then as to the 2d Claufe, that makes the Contract 
void, and poſſibly upon that Part, it might be thought too hard to ſay that if a Perſon ſubmits to pay 
the Money, when he hath Liberty at Law to avoid the Contract, he ſhall have an Action to recover 
the Money ; and he did not ſee how the Court could diftinguiſh between Surplus and legal Intereſt ; 
ind there fore he thought that Determination perfectly _ The Meaning of Volenti non fit Injuria 
i; carried farther than is reaſonable to lay Streſs upon. Particeps criminis is alſo carried too far; tho* 
the Party ſubmits to the Oppreſſion, yet he is not Particeps crimĩnis; but there js no Reaſon why he 
ſhould profit by it, if he recover'd what was really lent. But the Queſtion is, what Meaſure a Court 
of Equity ſhould go by in this Caſe ; and tho' this Court will not differ with the Courts of Law in Con- 
ſruction of what is the Law, yet in Application of the Rules, as well as Proceedings, it will differ. 
The Direction of the Act is, that none ſhall take more for the Loan of Money than 6 1. per Cent. that 
is the Thin 8 guarded againſt by the Statute ; and the other Clauſes by which the Contract 
is made void, and the Party made ſubject to a Penalty, are to inforce Obedience to the Lau, and to 
prevent the Practice, but this Court is not for criminal Proceedings; and as to thoſe the Party muſt take 
his Remedy in a proper Court; bur if there be a Bond or a Mortgage, and a Suit for Recovery of the 
Money due thereupon, the Defendant may plead the uſurious Contract as well in this Court as at Law, 


ad avoid the Contract. 


Defendant is not obliged to diſcover any Uſurious Contract unleſs 
the Plaintiff offers to waive the Penalty. MS. Tab. Tit. Uſury, Jan. 
24, 1724. Brand v. Cumming. 

5. A. enter'd into a Bond to B. for a Sum of Money, to pay 6. per Cent, & C cited 
latereft, Afterwards A. being unable to pay off the Bond, conſented to 2 ” the 
fy 10. per Cent. tor the Money, and continued paying at that Rate for 14 Proof v. 
2 B. died. A. became Bankrupt. The Aſlignees of A. brought a Hines. Caſes 
Bill, and thereupon the Executors of B. was decreed, by the Maſter of in Equ. in 
the Rolls, to Account; and that, for what had been really lear, legal In- Ed. Talbot's 


tereſt ſhould be computed and al low'd, and what had been paid more n 


ſhould be deducted out of the Principal to be due on the Account; and where it is 
if B. had rectived more than was due with leg al Intereſt, the ſame to be re- ſaid that 

funded by the Executor, and the Bond to be deliver'd up. And aſter- . 
wards the Ld. Chancellor affirm'd the Decree; but faid, he did not de- * 


3 3 o fo far a- 
termine How it would be, had all the Securities been deliver'd up, that A make the 
not being before him. Caſes in Equ. in Ld. 'Talbor's Time, 38 Mich, Party we 

7 | celving the 
8 Geo. 2. Boſanquett v. Daſhwood. aut a 
tereſt liable to refund; yet having prohibited the raking beyond ſuch a Sum, and avoided the Contract, 
the Taking it is a Breach of the Statute, and the actual Receipt of the M oney will (in a Court of Equi- 
7) make him liable to refund, the Wrong being the ſame, whether the uſurious Intereſt has been ac- 

ly paid or not. 

Ia this Caſe it was ſaid-by Lord Chancellor, Suppoſe a Mortgagor makes a Covenant for a collateral 
Advantage above legal Intereſt, not for Payment o Intereſt ; as in Conſideration of a Sum to enable one 
to build, another ſhould grant Ground-Rents which are above the Value of leg4l Intereſt; yet even ia 
Things of this Kind not frietly within the Statute, this Court will not allow ſuch Advantage, but re- 
lere the Borrower. And he ſaid, That if an Action of Law is brought upon an uſarious Contract, 
there is no dividing the W bole, the uſurious Plaintiff either loſes or gains the M kole, bur ſuppoſe the Bor- 
rover Plaintiff, is there no Medium to go by to make the Thin agreeable ro the Statute, Bills 
waving the Penalty, where the Plaintiff ſubmits to pay the Principal with legal Intereſt, are frequent, 
nd Decrees thereupatn. Where Part of the Money is advanced only, it is uſual to fend it to the Maſter 
t0 ſee what was — 2 but this Court does not meddle with Penalties, unleſs to relieve againſt 


them, but does that which is reaſonable, and brings Things to a proper Standard betu een the Parties ; 
H that it is plain, where the Bill is to redeem, the Court may direct that legal Intereſt may be com- 


pred for it, and illegal Intereſt ought not to have been paid, and ſhall te employ'd to the right wu 
poſe. 
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pole. Volenti non fit &c. may be ſaid in every hard Bargain. But the Crime ariſes from the Extor 


— 


" . 
a 


—— 


tion of the Lender, and not from the Neceſſity of the Borrower. The Language of the Act call; the 


Contracts fraudulent and covenous; and ſhall not a Court of Equity interpoſe to prevent them? It i 
reaſonable it ſhould, and this may make Gentlemen a little more cautious how t ey enter into these 
Contracts. And is a Court of 5 thus interpoſing a Departing from the Act? Or is it not in. 
forcing it? And if it ſhould, in purſuing: its own Rules, go a little farther than the Courts of Lay 
would do, I do not know that any honeft Man in the Kingdom need be ſorry for it. As to refundi 
his Lordſhip ask'd if there ever was a Suit for Redemption where it was not decreed, that if the Pary 
was overpaid he ſhould refund ? If a Man receives what is not his own, muſt he keep it? If, indeed, the 
Securities had all been deliver'd up, and no other Foundation for a Suit than to have the M re. 
funded, that might have had another Conſideration. But he ſaid, It is the conſtant Courſe of & 
Court, that where there is a Suggeſtion that the Party 1s oyerpaid, the Order is always, That, if it ls ſv, 
the Party receiving ſhall refund. MS, Rep. Nov. 11. 1734. S. C. 


For more of Uſury in General, ſee Aſſurances and Bottomry, 
Conditions, and other proper 'Titles. 


* 


A K. [A] Error. Utlawry. [1 the Return.) 


this in Roll. 


S. P. Cro. 1. Qr 

J. 358. pl. I runt, upon which they were outlaw ; this is erroneou be 
Err V catife it is not Nec eorum aliquis; For peradventure one of them ap 
brought the PLAC d. M. 14 Ja. B. R. Arney and Watkins, revers'd for this, 


ale adjudged, D. I3 Ja. B. B. 


Mich. 12 


Jac. B. R. Middleton's Caſe. S. P. 2 Roll Rep. 400. Mich. 21 Jac. B. R. The King v. Miller 
S. C. accordingly, Palm. 388. S. P. 3 Mod. 89. 90. Hill. 1 Jac. 2. B. K. Anon. accord- 


ingly. | 3 | 
| Rol. Rep. 295. pl. 11. S. C. accordingly,——; Zulſt. 17 1. The King v. Taverner, S. C. but 
S. P. does not appear. 


* Br. Er- 2. Ik an Outlawry be return'd in this Manner, Ad Comitatum 


wes * 290% meum tentum apud Ciceſtriam in Comitatu Suſſex &c. it is erroneous, 


that it is Er- becauſe it is not ad Comitatum meum Suſſex tentum c. For tho it 
ror ; Per map be intended that it was at the County of Suſſex, becatiſe Suffer 
Vaeter. comes after, pet it is not Reaſon that a Man ſhall loſe his Goods 
And fo it BY Intendment. 19. Ja, B. Whirting's Cale adjudg'd and tr 


was in a vers! d. * 6 D. 7. 15. b. 11 9. 7. 10. 
Manner 


2 but the Attorney of the King contra, and that no County but the County of Suſſex can be held 
ere. Br. Utlagary, pl. 43. cites 8. C. & P. becauſe it ſays not in what County. 

So where A. was outlaw'd for Murder, and it was mov'd for Error, that the Sheriff return'd ad Cm. 
meum tentum apud D. in the County of Northumberland, when it ſhould be in Comitatu mes Norhtumbrie 
tentum &c. And this was held Error Per Curiam, according to the Ca in 6 H. 4. where the Retum 
was Ad Comitatum meum Somerſet rentum, and was therefore held erroneous, becauſe rhe ſame Perſon 
may be Sheriff of ſeveral Counties, as of Surry and Suſſex ; and ſo of Huntingtonſhire and Cambridge- 
ſhire. 2 Roll's Rep. 52. Mich. 16 Jac. B. R. Alder's Caſe. 

So where the Court was ſaid to be held at the County of Hereford, but becauſe it did not ſay for the 


— the Outlawry was revers'd. 2 Keb. 128. pl. 83. Mich. 18 Car, 2. B. R. The Kirg t. 
ufton. 
8 


U 
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$ where the Proclamations were return'd to be Ad Comitatum meum tent. apud ſuch a Place, in Com. præ- 
dio, inſtcad of Fro Comitatu, the Outlawry was revers'd ; for anciently one Sheriff had 2 or 3 Coun- 
tics, and might hold the Court in one County for another. Vent. 108. Hill. 22 Car. 2. B. R. Anon. 

where the Sheriff in the Return of the Exigent, had return'd Exigi fect ad Comitatum meum tent. 
pro Comitat. predift. aid Paynſwick, and it did pot 0 that Paynſwick evas in the Ceinty ; and for that 
Cauſe it was revers'd, Freem. Rep. 525. pl. 709. Mich. 1680. The King v. Maſon. 8 

% where Error to reverſe an Outlawry for Murder was aſſign d, That it did not appear upon the Re- 
iurn of the Exigent in the Primo Exact. that the Court was held Pro Comitatn, it was revers'd. 3 Mod, 89. 
Hill. 1 Jac. 2. B. R. Anon. 


. If the Names of the Coroners who otitlaw'd the Party, are not Roll Rep. 


put into rhe Recotd, it is erroneous, P. 13 Jac, B. K. adjudg'd, 3% el 38: 
Fark's Cale. ingly, and 

Ws S | ays the 
Clerk inform d the Court that their Names ought to be put to the Judgment of Outlawry — all Coun- 
ies belides London ; For that there it 1s not uſual. 

Where a Return was Quod ad quartum Comiratum &c. non comparuerunt, Ideo per Judicium Coro- 
ulm itlagati ſunt, but did not {hew that there is any Coroner, or his Name. The Court doubted there- 
of; For all the Exigents in London are fo return'd where the Mayor is Coroner. Cro. J. 358. pl. 17. 
Mich. 12 Jac. B. R. Middleton's Caſe. But where one was outlaw'd, and aflign'd for Error that he 
yas outlaw'd Per Judicium Coronatorum, and did not ſhew the Name of any ot the Coroners, the Judg- 
ment for this Cauſe was revers'd. Cro. J. 528. pl. 7. Paſch. 16 Jac, B. R. Patrick's Caſe. 

Outlawry upon the Statute of Recuſancy was reverſed in Error, becauſe it was per Judicium Coro- 
raorum, and did not name them. Palm, 121. Mich. 18 Jac. B. R. Markham v. Gargrave. And 
iter 2 Scire Facias's ad Audiendum Errores, and upon Default of the Defendant; and Examination of 
the Jurors, Judgment was enter'd Thar it be revers'd. But at the End of the Term the King's Attor- 
ney inform'd the Court for the King, That this Outlawry was certified into the Exchequer, and that 
the Exigent, which is the Ground of the Outlawry, is good, and had the Names of the Coroners; and 
that the Courſe of the Bank is ſo, to make Entries without particular Names of the Coroners in the Roll, 
but Relation is had to the original Writ, and alleg*d Diminution in the Record, and pray'd a Certiorari 
tothe Cuſtos Brevium for the Writ, The Court doubted if he ſhould be admitted to this after Judg- 
ment given ; for by what appear'd to the Court, the Record before them was Error. Bur it was held, 
tha tho' the Party himſelf was bound by this Default, yer the King was not; and as to the Judgment, 
it was in the Breaft of the Judges all this Term. And as in Qua, Imp. againſt 2, if the Right of the 
King appears, the Court ought to award a Writ to the Biſhop for his Clerk, who is Party, ſo here. 
And the Original was certified upon a Writ of Diminution, with the Names of the Coroners ; where- 
upon Judgment as to this was recall'd. But afterwards the Judgment was revers'd for Variance. Ibid. 
Co. J. 576. 577. S. C. but S. P. does not appear. 

The judgment in an Outlawry was, Ideo per Judicium 4. B. and C. Armigeros, and omitted Coronatores, 
and * Comitatus prædicti; and it was held clearly that both were Error. Palm. 43. Mich 17 Jac. B. R. 
Anon, 


8. P. 2 Roll Rep. 82. Anon. S. P. and ſeems to be S.C. 


4. But otherwiſe it ts _ an Outlawry in London, becauſe there 8 Y Dyer 
the Uſe is Nor to put the Names of the Coroners. M. 13 Jac, B.R, 377-5 10 — 


15Eliz, that the Return in London is made generally, without ſaying Per Judicium Coronatorum.— 
Cro. J. 531. pl. 11. Paſch 15 Jac. B. R. Garrard v. Regem, Exception was taken for wot naming any 
Crmers. Sed non allocatur; For this Outlawry was in London, where there is not any Coroner, bur 
the Mayor for the Time is perpetual Coroner ; and the Courſe is not to return there Per Judicium Co- 
ronatorum, but generally Ideo xtlagatus eſt. 


5. If there are only 14 Days between the 2 Counties in the Return 3 Bulſt. 171 


& the Exigent, it is erroneous, P. 13 Jac, B. N. Teveraer's Cale fache 
adjudged, | | King v. 
Taverner, 


8. C. accordingly.——Roll's Rep. 295. pl. 11. S. C. accordingly. 


6. Jf Man be return d outlaw'd in this Manner, Ad Comitatum 
meum S. rentum &c. Anno Regni Domini noſtri Jacobi &c. leavin 


— og — (Regis) it is erroneous, 10. 7 Jac. B. Burſord 8 Ca 
ge 


7. So if the Return be Ad Comitatum meum &c. Anno 44 Reginæ, 
laving out (Elizabethæ) it is erroneous. PD, 7 Jdc. B. Braund/ing's 


Caſe ad) ; 


— ——— —ꝛ̃—— ——ñ—— nn — — p — I — 


r 
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8. It the Keturi of the Exigent be, Ad Comitatum meum Oxon tes. 
tum apud Oxon 22 Junii 6 Jac, Angliz &c. & Scotiæ 42. exactus & 
non comparuit ad Comitatum &. tentum &c. 19 Julii anno ſupradigy 

Fol. Soz. * Ad Comitatum meum &c. 16 Auguſti anno 6 Jac, Angliæ & Scotip 6 
c&c. The Return of the 2d County is not good, becauſe it iS not 
Angliz ; for tho the iſt and the 3d are good, and therefore the » 
may be intended to be lo allo, pet becaule tt ſhall nor be taken by 1, 
tendinenr, it is not good. HD. 7 Jac, B. Per Curiam, Per's Cafe, 
* Br. Error, [9]8, If a Return upon an Exigent in London be, Ad Huſtingun 


pl. 146 cites tentum in Guildhalda Civitatis London tali die A. B. exactus fuit, & no | 


gige comparuir, ft 1s not good, becauſe there are two Huſtings in Lon 
gary, pl. 43. don, one is De Communtbus Þlacitis, the other is Oe Placitis 
cies 8. C — Texte, by which in luch Caſe he 6ught to ſay Apud Huftingum de 
Upon a Re- Placitis Terrz, or Communibus Placitis, Or otherwiſe it is uncertan 
Bed: arg in which Huſtings it is, and fo not good. „6 9. J. 15. b. ſaid to je 
Outlawry Adzudged erroneous. 110. 9. 10. ſaid to be uſed ſeveral Times tg 
vpon ir, the Detłdt an Dutlawry, by leaving out of thoſe Words (Community, 


Judgment Placitis.) 
(amon 


other — was revers'd, for that the Sheriff return'd that he was outlaw'd in Huſtingis, and did nx 
ſay in Huſtingis de Communibus Placitis. Cro. E. 50. pl. 2. Mich. 28 & 29 Eliz. B. R. Lancelot 

ohn. It was agn'd for Error to reverſe an Outlawry, that the Proclamations of Outlawry un. 
menc'd in the Fuſtings de Communibus Placitis to proceed _= the Exigent, and that the laft Priclans, 
tion cb in the Huſtings de Placitis Terre ; and therefore ill for the Variance. But the Court doubted; 
For there are Precedents that the ſaid Huſtings are held Alternatim every Fortnight &c. Cro, J. 66s, 
pl. 10. Hill. 20 Tac. B. R. Archer v. Dalby. Palm. 278. Hill. 19 Jac. S. C. ſays, that upon ext. 
mining two Clerks of the Huſtings upon Oath, they inform'd the Court that Proclamation of Outlawy 
may be made either in Placitis Terrz, or in Communibus Placitis; but evhen it commences in the one, it i 
not the Curſe to change or proceed in the othey ; but in Caſe de Allocato Comitatu, the Courſe is to proceed in 
the next Huſting, tho' it be not of the ſame Nature as the Huſting where the Proclamation commenc d. 
And the Court after wards aſſented to this Courſe, becauſe the Words in the Proclamations are Ad Prixi- 
mum Huſtingum tuum exigi facias. 


10. Capias iſſu d, the Sheriff return'd Non inveni for Non of in- 
vents, and the Detendant was outlaw'd, and this alleg'd for Error; and 
it was awarded Error; Quod nota. Br. Error, pl. 190. Cites 9 H, 

212. | 
5 11. The Sheriff return'd that Cepit Corpus V. N. and one F. C n. 
cw d him, and upon this F. S. was cu,ꝑ ud upon Proceſs, and without Ai. 
dition, and well in this Caſe. But it was revers'd by Writ of Error, 
becauſe he did not return the Place where the ſaid Reſcous was made. Br, 
Error, pl. 194. cites 10 E. 4. 15. 
12. Proclamation iſſued ro the Sheriff, who return'd the Writ thus, 
Quod Virtute iſtius Brevis proclamari feci ad Comitatum meum tentum tali 
Die, but does not mention the Tear, This Return is ill; Per Curiam. 
Br. Returnot Writs, pl. 3. cites 27 H. 8. 29. 
13. The Sheriff who was he}, his Office, return*d a Proclamation upon 
an Exigent ; and therefore the Juſtices held that the Outlawry was void 
by the Stat. 6 H. 8. and awarded that no Proceſs be made upon it. D 
41. b. pl. 8. Trin. 30 H. 8. Anon. 
Dal 6;. pl. 14. In Debt, upon the Exigent a Writ of Proclamation iſſued accord- 
32. S C. in ing to the Starute, and was return d ſerv'd, but the Sheriff bad not put his 
Bs mane Name to the Return ; and therefore the Outlawry was challeng'd. Dyer, 
ly che 26 H. Brown and Welton thought this no Cauſe of Reverſal, it appearing by 
8. z. {which the Return that he was legally demanded; for the Words are Ad Comi- 
1 is tatum meum tentum &c. proclamari feci; ſo that it appears to hate 
My al. ;; been done by the Sheriff; and the Statute of York only lays a Penalty 
s whih on the Sheritf ſor not ſetting his Name to the Return of a Writ, but his 
ſeems a not doing it is not Error; tho? if nothing be written, nor any Retum 
Miſtake— made on the Back of the Writ, this will be Error. But Welth and 


pd on Harpur contra, and cited] * 26 H. 8. 3. an Exigent was returns 
* 0 . 


f | (ery 0 
cites S. C. | FM 


l 
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err'd, and the Sheritt's Name omitted in the Return, and held Error. 
aud the Clerks ſaid there were many Precedents where Returns for this 
Cauſe, were adjudg'd inſufficient. But Dyer ſaid we will be advis'd ot 
. Mo. 65. pl. 176. Trin. 6 Eliz. Anon. 

15. Upon a Recovery in Debt and Outlawry upon it, Errors were aſ- 
end. ift. The Defendant brought Debt againſt Lancelot and J. S. and 
he Sheriff return d Quod non habent Bona aut Catalla quod ſummoniri poſ- 
ut; whereas it ought to be Per quod [que] ſurnmoniri &c. adly. It ought 


<< — S—_— 


to be Neque eorum aliquis habet. 3dly.1r is return'd Quinto exact i fuere per 


1d utlagati exiſtunt, whereas it ought to be Per judicium Coronatorum ut- 
lagari 3, tor they are Judges, and the Certificate is to be by them; and 
vr theſe Errors the Judgment was revers'd. Cro. E. 50. pl. 2. Mich. 
$&29 Eliz. B. R. Lancelot v. Johns. 
16. A Man was outlaw'd, and the Sheriff return'd that on ſuch a Day, 
mes E9 fingulas Proclamationes fieri feci, but did not ſbeu that on ſuch a 
Day he made the ff, and ſuch a Day the ſecond &c. and this being aſ- 
ign'd for Error, the Outlawry was revers'd. Goldsb. 97. pl. 16. Trin. 
2 Eliz. Anon. 
| 17. An Exigent ifſued into London, The Sheriff return'd that he had Cro. E. 225. 
woclaim'd the Party de Comitat in Comitatum quouſque; whereas he ought pl. 1 aſch. 
o y De Huftingo in Huſtingum; and it was held Per Cur. to be clear- N R. 8 C 
/ Etror. Le. 326. pl. 359. Trin. 31 Eliz. B. R. Marſh's Caſe, held accord- 


ingly.— 
Ow. 147. S. C. but S. P. does not appear. 


18. Capias ut lagat. was awarded 25 Elia. and was returnable 3 5 Elis. 
and ſo meerly void; for every Capias ought to be returnable the enſuing 
Term, for the Miſchief which other wiſe might befal the Priſoner, to be 
kept always in Priſon, as appears 21 H. J. 16. 8 E. 4. 4. Dy. 175. and 
then he was never law fully his Priſoner, and might well ler him at large. 
Cro. Eliz. 464. (bis) pl. 17. Hill. 38 Eliz. in B. R. in Caſe of Nector 
& al. v. Gennet. 

19. A Perſon was outlaw'd, but becauſe it did not appear by the Re- 
turn that the Fudgment of the Outlawry was by the Coroners, as it ought 
to be, it was revers'd upon Error brought. Cro. E. 648. pl. 3. Hill. 41 
Eliz. B. R. Beverley v. Beverley, cites 21 H. y. 73. 

20. Outlawry was reverſed, becauſe 1ſt, It was not ſhewn where the 
Outlaw was Inhabiting. 2dly, Becauſe it was ſhewn that Proclamation 
vas made, but not that it was made at the Pariſh-Church where &c. 

Mar, 20. pl. 46. Paſch. 15 Car. Anon. 
21. An Outlawry was reverſed, becauſe the Place where the County- 
2 was held is not ſhewn in the Secundo Exactus. Sty. 451. Paſch. 1655. 
non, 
22. Exception was taken to the Return, that the Value of the Lands 
in Toto was found, but ct the Value of every particular Parcel. Sed non 
Ubocatur, Hard. J. pl. 7. Trin. 1655. Croſs's Caſe, 
23. Error to reverſe an Outlawry in High Treaſon was aſſign'd, that It was af- 
r did not appear where the Huſtings were held ; for it is at a Court of fign'd for 


Haſtings, without ſaying pro Civitate London. The Outlawry was re- 7% E 


rerſed.” 4 Mod. 366. Mich. 6 W. & M. in B. R. The King and Queen are [ail to 


„ Sir Tho. Armſtrong. be held in C- 

vitate Lon- 
«n, and not pro Civitate ; and therefore the Outlawry was reverſed. 2 Barnard. Rep. in B. R. 298. 
Inn 6 Geo. 2. Martin v. Duffield. g 


(A. 2) Error. 
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Thiss(A) (A. 2) Error. — — void for Uncertainty in 1 
inne. 


1. IF an Outlawry be, That the Party fuit exactus at 3 ſever 
times, Anno 10 Jac. and that he tuit quarto exactus 25 Die Fe. 
bruarii, & non Comparuit without any Bear, and quinto exactus ſuch 
a Day in March 10 Jac. Tho it may be intended that he was quartz 
eractus in 10 Jac. pet an Outlawry ſhall not be good by Incendmen; 
for peradventure the Clerk would have made it Quarto eractus qu 
no 8 Jac. before, which had been clearly ill. M. 14 Ja. B. R. Ch 
man's Caſe, łeverſed for this. And the Court ſaid, that it is not lik 
to the Cale of Co. 4. of a Caption before a Coroner in the Coun, 
which is intended of the County, becauſe that is by way of Expo; 
: tion of a Word, but here is a Oetect. 
Litt. S. 437- 2. If a Man be impriſon'd at the Time of the Outlawry pronounced, 
rhe 20 Kart, it is Erroneous, be it in Dutlawry for Felony, or in a perſonal Actia 
Co. * 7 I, 6. 25. 38 af, 27). 3 D. 6. 46. b. 1 I. 7. 13. b, 21 E. 4. 73. b. 
259. b. ays 
<5 4 the Original is Reverſera tiel Utlagarie per Brief de Error. But tho' Impriſonment be goal 
Cauſe to reverſe an Outlawry, yet it muſt be by Proceſs of Laco in Invitum, and not by Conſent or Com; 
for ſuch Impriſonment ſhall not avoid the Outlawry, becauſe upon the Matter it is his own Act. 
He ought to ſay under whoſe Cuſtody, and in <vhat County, and if not it is not good, and he fhall be 


hanged, and ought to aver his Plea, Br. Utlagary, pl. 68. cites 1 H. 7. 13. | 
This Plea and the 2 next belong more properly to (A. 4) 


SP. Br. Ur- z. Tf a Man be in the Buſineſs of the King by Commandment, by 
lagary, pl. Letters Patents, at the Time of an Outlawry pronounced, it ts ttt 


H. and NEOUS, 11 D. 7. 5. 
it ſhall be 
tried by the Letters Patents. 
4 Af _ it 4. Ik a Man be in Calais, under a Captain there in the King's Ser. 
a 


tried by Cer- vice, at the Time of the Outlawry pronounced, it is erroneous. 2! 


rification of ). J. 5- 2 E. 4. 1. 4 E. 4. 10. b. Co. Litt, 74. Co. 9. Abbot de Strats 
the Captain. arcella, 3 1. b. | 
Br. Utlaga- 

ry, pl. 79. cites 11 H. 7. 5. 


S. P. Ibid. pl. 47. cites 2 E. 4. 1. 


5. At the Seſſions held at Lancaſter die Lune in Feſto Sancti Bartho- 
lemei Apoſtoli, Capias was awarded returnable hy Youre poſt Feſt um Santi 
Barth. and did not ſay Proximo poſt Feſtum Sancti Barth. proximo futur 
where it is incertain whether it ſhall be the next Die Fovis, or a Near aftt, 
it is Error, Br. Error, pl. 175. cites 18 E. 4-12. | 

6. And another Capias was returnable prima Septiman'.©uadr* and did na 
ſay prox” futur'. it is Error. Br. Error, pl. 175. cites 18 E. 4. 12. 

7. Aud alſo a zd Error, that one Sefrons was held meſne between the Dat: 
of one Capias and the Return, where it thould be return'd at the next Sel- 
tions; and per Cur. it is Error, wheretore it was awarded that the Re- 
cord ſhould be reverſed, and the Party reftored to all that he loſt by the 
{ame Judgment. Br. Error, pl. 175. cites 18 E. 4. 12. 

8. Exception was taken to the Return of an Outlawry, That the Out. 
lawry is recited to have iſſued at the Feaſt of the Convertion of St. Paul 
in 1653, withoxt ſaying in what Near of our Lord Chriſt. Sed non allo- 
catur; tor 1653 muit relate to the Year of our Lord, and can have 19 
other Intendment. Hard, 6. pl, J. Trin. 1655. Croſs's Cale. 


(A. 3) Hr 


D 
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* [A. s Fol. 804. 
[A 3] How it ſhall be [expreſs d. — 

There is 

no Letter 
IF the Record be That a Feme is outlaw'd, it is erroneous; for ;2 * 
ſhe ought to be waived. M. 14 Ja. B. R. between f Haimar the Diviſions 
ind his Wife and Cotton, The Judgment reverſed for this. in Roll, till 

you come 

to (B) 


| + Roll Rep. 407. pl. 41. Trin. 14 Jac. B. R. S. C. by Name of Haiman's Caſe.——3 Bulſt. 212, 213; 

Anon. ſeems ro be S. C. | | 
When a Feme is outlaw'd, ſhe is ſaid waived qreaſ relicta ab lege, and not outlaw'd as a Man is ; for 

a Feme is not ſcrorn at the Leets as a Man ſhall be, the 

Br. Utlawry, pl. 70. cites F. N. B. 161. Co. Litt. 122. b. S. P. 


2. Error &c. to reverſe an Outlawry, for that the Capias was award- 
ed againſt 3 Men and two Women, and ſo to the Exigent, and the Re- 
turn was Ideo per Judicium &c. Utlagati ſunt ; whereas tor the Women 
it ought to have been waviate ſunt; and the Outlawry was reverſed, 
Cro. ]. 358. pl. 17. Mich. 12 Jac. B, R. Middleton's Caſe. 


— — » 
__ 


[A.4] hat Perſons. In reſpect of the Place here see (A. 5) 
they are at the Time of the Outlawry, fhall be bound i 5 % 


by it. 


.T F a Ban be over the Sea in the King's Service, by his Letters Da- See the Noto 


tents, or with any Captain of the King, at the Time of the go rl 4 in. 


, and 


Ontlawry pronounced, it is erroneous, 2 E. 4. 1. 11 0. 7.5. 26D, (A2) 1 


6. Error 27. OY & 4. 

2. It a Pan goes over the Sea of his good Will for his Pleaſure, or N 
for his own private Buſineſs, and not for the Buſineſs of the King or 
Realm, and then the Exigent is awarded againſt him for Felony, 
and is ontlaw'd, he — 45 pet it erroneous as well as if he 
fad been there for the Buſineſs of the Realm; for he being there he 
cannot take Conuſance of the Proclamations. . 15 Jac, B. R. 
Carter's Caſe adjudg'd, and the Outlawry reverſed, tho'"-it was ſaid 
by the Clerks, that in all the Precedents (except one e Cale in 
23 El. which was adjudg d accordingly to this Judgment) it is al- 
2 that he was over the Sea in the Buſineſs of the King or 

m 


3. Ik a Man be indicted of Felony, and after the Exigent pto- Cro. J. 464. 
nounc'd departs voluntarily out of the Realm to the Parts over the pl. 2 = 
Sea, without any Buſineſs of the King or Realm, and then the Out- "TIE 
lary is pronounc'd againſt him, he ſhall never avotd this Dutlawry Res 11. 12. 
by Brit of Error, inaſmuch as he was here at the Time of the Ext- 8. C bur no- 
gent pronounc'd, by which he had Conuſance of the Matter with {ins 8d | 
which he was charg'd ; For otherwiſe every one may defeat the . chi. 
Courſe of Juſtice by his own Act, and remain beyond Sea till the Point of be- 
Witneſſes who are to prove him Guilty are dead, and then to come ing abroad 
back. Pill. 15 Jac, B. K. in Carter's Cale, reſolv'd per Curiam. gb Huf. 
N | Nor King. 

4 - 4 


refore the one is within the Law, and the other not. 


—— — — — > = 
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Cro. J. 464 4, Bur otherwile it is if he went beyond Sea, in the Buſineſs of tþ 
AY 8 - King or Realm after the Exigent pronounc'd, and before the gy. 
4c nor ap- lawry; For there the Outlawry is erroneous, Pill. 15 Jac, B,g, 


pear. in Carter's Cale, agreed per Curtam. 

2 Roll Rep. 

11. S. C. Ars. ſays that ſuch bare Averment ſhall not be received; for 2 E. 4.1. and 26 H. 6. 

28, where he ulleges that he was in the Service of the King, he muſt have a Certificate from the Cap 
rain, and that 9 H. 4. 3. and 10 H. 4. is accordingly, 


2 Roll Rep. 5. But in the Cale before, where he departs voluntarily before the 
- 1 75 N. Outlawry, and after the Exigent, it he brings Writ of Error he 
the Pleading aflign for Error, that he was over the Sea Tempore Promulgationis Ui. 


was good, lagariæ prædictæ generally; For if he was within the Realm after th 
and the Out- Exigent pronounc d, and departed atter, this ſhall come of the 
lawry was Part. Dill. 15 Jac. B. B. Carter's Caſe adzudg'd, and the Out 
revers'd ; 3 , 

but by all lawry revers d. 

the Juſtices, | 

if the Attorney had confefs'd that he went over Sea after the Exigent awarded, then the Outlawry cou; 
not be revers'd, but now this Covin does not appear. The King's Attorney might have replied thy 
after the Exigent, and before the Outlawry pronounc'd, he departed ; but fince he has confefs'4 g. 
Plea, & non Conſtat Curiz, that he departed after, therefore the Outlawry was revers'd, Cy, 1 
464. S. C. ; 


Note, where 6, Tf one be impriſon'd who is ſued in an Action, and brought to th: 
—_— Bar, and demanded it he will appear, if he will nor, but after is ou: 


Man in Jaw dy this Impriſonment is not any Error, M. 8 Tac. B. 


Priſon, at 
the Prayer of the Party, he ſhall be brought to the Bar to anſwer to the Action of the Plaintif, in 
Avoidance of the Error. Br. Uclagary, pl. 69. cites 14 H. 6. 54. 


7, 10. 6 E. 1. B. Rot. 25. Revocatio Utlagariarum diverſarum, er 
* Fol. Jog. quo ipſi habuerunt Jerras in Comitatu prædicto quamvis Vicecomes n- 
V turnavit * fraudulenter quod non ſunt Inventi nec aliquid habuerunt, 
& quod Reſtituantur &c. 

8. 5 E. 3. cap. 13. Enacts, That if any will deſeat an Outlawry by Rem 
of Impriſonment teſtified by the Sheriff or others having no Record, let the Pan 
yield himſelf to Priſon ; and then the Fuſtices ſhall cauſe the Plaintiff n . 
pear at a certain Day, at which Day the Averment of ſuch outlaw'd Peru 
Hall be receiv'd, and ſo alſo ſhall the King's Counſel or Proſecutor have thr 

Averment againſt ſuch Teſtimony. | 
* A Quel- 9. 26 H. 8. cap. 13. Enaëts, That all Proceſs of Outlawry to be had or mak 
Other? within this Realm againſt * any Offenders in Treaſon, being Rejiaut er ini. 
theſe Sta- biting cut of the Limits of this Realm, or in any of the Parts beyond the Sat, 
tutes extend at the Time of the Ontlawry pronounc'd againſt them, ſhall be as good and g. 
to Treaſons fefFrual in Law to all Intents and * as if ſuch Offenders had been f. 


28 ident, and awelling within this Realm at the Time of ſuch Proceſs award, 


mon Law, and Outlawry pronounc'd. 
and declar'd 10. The Statute of 5 & 6 E. 6. cap. 11. is in the ſame Words. Ani 


by the 25 enacts further, That if the Party ſo to be outlaw'd, fhall, within one Jin 


— 4 e next after the ſaid Outlawry pronounc'd, yield himſelf to the Chief Fuſtict © 


Treaſons England / or the Time being, and offer to traverſe the Indif{ ment or Appel | 


made ſo by whereon the ſaid Outlawry ſhall be pronounc'd as is aforeſaid, that then | 
the ſaid ſhall be received to the ſame Traverſe, and being thereupon found Not guilty i 
Acts; aud "he Verdict of 12 Men, he ſhall be clearly acquitted and diſcharg'd of the ſi 


the Opinion > 
was, that Outlawry &c. 


they extend 
to all Treaſon, by Reaſon of the Words (againſt any Offenders in Treaſons.) D. 287. a. pl. 49. Hil! 
12 Eliz. Anon. 3 Inſt. 32 cap, 2. and 216. cap. 101. S. P. and cites S. C. 2 Hawk. PI. 


460. cap. 50. S. 8. accordingly. 


One Outlaw'd for High Treaſon went beyond Sea, and was taken at Leyden in Holland, and broug!' 


into England, and being brought to the Bar of B. R. defir'd Leave of the Court to reverſe the Us! 


lawry, and be tried by Virtue cf this Statute of E. 6, He alleg'd that it was not a Year ſince he. 


Out. 1 


PS Fl 


2 — 
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cutlaw'd, and therefore deſired the Benefit of this Law ; but the ſame was denied, becauſe he did not 
render himſelf 2 to _u Pease Was 8 3 before the Chief Juſtice. 
4 thereupon a Rule was made for his Execution at urn, which was done i ; 
A Trin. -6 Car. 2. B. R. The King v. Sir Tho. Armf ong.. | ET pron 
The Detendant was indicted for High Treaſon in counterfeiting the King's Coin, and outlaw'd in 
February laſt ; and would aſſign for Error, that he was out of the Tonka at the Time of the Outlawry. 
Bat that being objected to, he ſaid, I do now ſurrender myſelf into the Hands of the Chief Juſtice, in 
Purſuance of the Statute of 5 & 6 E.6.11, and am ready to traverſe the Indictment ; and pray that my 
Render 2 recorded, But the Attorney General oppos'd it, and ſaid that when the Ondawry was 
lid before him, he ſhould offer ſome Reaſons to ſhew that the Priſoner was not within the Benefit of 
that Act. The Court ſaid they could not allow ſuch Entry; for that would be to admit his Surrender 
, which was in Diſpute; but an Entry was made thus, viz. Memorandum, The Priſoner being, 
* up by the Keeper of Newgate, charg'd with an Indictment of High Treaſon, and alleging that 
he was outlaw'd for the ſame, and that he was beyond the Sea at the Time of the Outlawry, has offer'd 
to ſurrender himſelf up to the Chief Juſtice, and to traverſe the Indictment; and then he was remand - 
ed back. Barnard, Rep. in B. R. 79. Mich. 2 Geo. 2. 1728. The King v. Johnſon. ; 


TA. 5] Mat Perſons may be Outlaw'd. 


. A N Infant of the Age of 14 may be outlaw'd, and it is not er⸗ 
roneous, D. 1, 2. Ma. 104. 12. | 
2. But an Jnfant within the Age ot I4 cannot be outlaw'd ; tor if It wasagreed 
e be it is erroneous, D. 1, 2. Mar, 104. 10. 12. 3 . 5. Fitzh. Mich 3 H. 


utlagary 11. 2 N 
. But the Outlawry of ſuch Infant is not void, it being a Record, udanry 
bat voidable by Error. * D. 7. El. 239. 39. againſt an 


Infant with - 
inthe Age of 12 Years, of Felony or Treſpaſs, is void ; and to this agrees Hill. 38 E. 3. 7 and that an 
Infant out law'd ſhall not be impriſon d. And ir appears that the Law was ſo in the Time of Bracton, who 
fys in Lib. 3. Tract. 2. cap. 11. fol. 125. Minor vero & qui infra Ætatem 12 Annorum fuerit, utla- 
gui non poteſt, nec extra Legem poni ; quia ante talem /Eratem non eft ſub Lege aliqua, nec in Decen- 
u Theloall's Dig. of Writs, lib. 1. cap. 15. S. 19—— Co. Litt. 128. a, (q) S. P. and cites Bracton ac- 
cordingly. 

FINE To. pl. 22. Hawtry v. Aucher, S. C accordingly.— Mo. 74. pl. 203. S. C. accordingly. 
P. Br. 


An * Abbot or Prior ought not to be outlaw'd, 39 E. 3. b. yi 


[13 a. pl. 72. cites 

39E. 3.13.—— 8. P. Br. Exigent, pl. 2. cites 26 H. 8. 5, —S. P. Br. Exigent, pl. 72. cites F. N. R. 
Ti: Debt. — S. P. Tho' he be return'd Nihil in the firſt County, and is return'd Nihil upon a Teſta. 
um in a foreign County alſo. Ibid. pl 3. cites 27 H. S. 22. —Bur Ibid. pl. 39. cites 14 H.6. 21. That 


Exigent does lic againſt an Abbot ; Per June and Newton. 


5. In Treſpaſs it was agreed, that Proceſs of Outlawry by Capias Br. Proceſs, 
ad Exigent does not lie againſt a * Corporation, as Mayor and f Common- 42 "_ 
aty &c. but Diftreſs. Br. Corporations, pl. 11. cites 45 E. 3. 2. 3. 18 P. Br 

| f Utlagary, 
I. 2. cites 39 E. 3. 13.—Exigent lies againſt a Mayor. Br. Exigent, pl. 39. cites 14 H.6, 21. 

d. P. Br. Corporations, pl. 43. cites 22 Afl. 67. — Br. Exigent, pl. 69. cites S. C. and 21 E. 4. 14. 

Kcordingly. | 


6. Mainpernors were outlaw'd by Exigent upon their Mainprize, and 
ſr they were not Parties to the Original. Br. Exigent, pl. 56. cites 8 
4 7. 
7. Proceſs of Outlawry lies not againſt an Earl or Baron; for it is in- S. P. Br. Exi- 


oo _ they are ſufficient. Br. Exigent, pl. 72. cites Old Nat. Brey. | A 


8. J. 

S. P. And 

oof a Duke or Counteſs, not only becauſe it is intended that they have Lands, but for the Dignity which is in 

Wh for it was brought againſt the Baron and his Feme, Counteſs of B. Br. Exigent, pl. 37. cites 14 
. 8 


u 


324 p | tlawry. 


But if Reſcous be return d upon a Duke, Baron, or Lord, Capias ſhall iſſue againſt him for the Conteny 
But adds Nota, That generally Capias does not lie againſt a Lord; tor he is intended ſufficient to} 
diltrain'd ; but for Contempt Gru lies. Br. Exigent, pl. 55. cites 11 H. 4. 14, 15. and 1 H. 5, 1 

If a Nobleman be indicted, and cannot be found, Proceſs of Outlawry ſhall be awarded againſt him 
Legem Terrz, and he ſhall be outlaw'd per Judicium Coronatorum ; but he ſhall be tried per Judi 
cium Parium ſuorum, when he appears. 2 Inft. 49 3 Inſt. 31. 8. P. 2 Hawk. 424. cap, u 
S. 16. S. P. ſays it ſeems to be clear, That if a Peer abſents himſelf, and cannot be found, be may be 
outlaw'd per ſudicium Coronatorum &c. 

Where in Aſſiſe againſt a Peer a Diſſeiſin was found, the ng wy" was Ideo capiatur, it was alleg't 
for Error, 'That a Capias pro Fine lies not 22 a Peer; but the Court held it good; a Fine beng 
given in this Caſe upon the Statute, and no Perſon being exempted therein, it ſhall bind a Noblema 3 
well as any other. And for a Contempt a Capias lies againſt a Nobleman, and this Fine is for a Cant 
to the Law, and ſo is 1 H. 5. and Judgment was aftirm'd. Cro. E. 170. pl. 9. Hill. 32 Eliz. B. R. Th, 
Ld. Stafford v. 'Thynne.— So in Debt againſt a Peer, who pleaded Non eft Fatum, which was for 
againſt him, and Judgment was Ideo Capiatur, and held well, a Fine being due to the Queen. An 
Tadgment afirm'd. Cro. E. 503. pl. 26. Mich. 38 & 39 Eliz. B. R. The Earl of Lincoln v Floger 
In Caſes of Contempt Captas lies againſt them; per Cur. 6 Rep. 54. a. Mich. 3 Jac. in the Star-Chzn. 
ber, in the Counteſs of Rutland's Caſe. 

A Peer was indicted for incroaching on the Highway. Exception was taken for not ſaying of what Plc» 
he was. Sed non allocatur; for the Proceſs of Ourlawry lies not againſt him, but Hitfreß and ſo i 
my ruled in Ld. Paget's Caſe. Cro. E- 148. pl. 16. Mich. 31 & 32 Eliz. B. R. The Lord Dacre; 
Caſe. 


Br. Exigent, 8, Proceſs of Outlawry does vt lic again/ 2 Knight ; for it is intend. 


re 1 I ed that he is ſuffictent, Br, Exigent, pl. 72. cites F. N. B. Tit. Debt, 


That Capias But Brooke ſays this does not hold good at this Day; tor Knights are ou: 
lies againſt law'd oſten times. 

a 1 | | | 

for a Man may be a Knight, and have no Lands, and there fore upon a Teſtatum a Man ſhall have Ee. 
git in a Foreign County. 


Capias does 9. If a Biſhop be ſue? in a County where he has nothing, and the Shaif 
not lie returns him Nichil, where he has Land in the County Palatine of L. ert. 


op, % where Writ of the King does not run; Upon ſuch Return, Proceſs of Out. 


he be e- lawry ſhall not iſſue; for he is a Peer of the Realm, and therefore x. 
tum d Nichil gent ſhall not iſſue; ſaid by ſome of the Juſtices in the Exchequet- 
in the fit, Chamber. Br. Exigent, pl. 47. cites 5 E. 4. 108. 


County, and 
1s 3 Nichil upon a Teſtatum in a Foreign County alſo. Br. Exigent, pl. 3. cites 27 H. 8. 22— 
Nor Proceſs of Outlawry docs not lie againſt an Archbiſhop. Br. Exigent, pl. 72. cites F. N. B. Tit 
Debt. | 
Contra peradventure of a Biſhop of Wales or Ireland; for they are not Peers of the Realm, no more tha 
a Biſhop of France. Br. Exigent, pl. 47. cites 5 E 4. 108. : : 
But upon Recovery againſt a Biſhop a Man ſball have Elegit, but not Capias ad Satisfaciendum. Br. Exi- 
gent, pl. 3. cites 27 H. 8. 22. 


But if Reſ- 10. Capias does not lie againſt a Lord of Parliament, tho” he be te- 
cows be re- turn'd Nichil in the firſt County, and is return'd Nichil upon a Tek 


— tum in a foreign County alſo. Br. Exigent, pl. 3. cites 27 H. 8. 22. 
Parliament, : 
Capias lies for the Contempt. Ibid. 
certified a Lord of Parliament. Ibid. : 

If a Lord of Parliament be outlaw'd, tis Error as it is held But Brooke ſays be bas heard this di 
of ancient Carſitors. Br. Exigent, pl. 72. cites F. N. B. Tit. Debt. 


And Exigent lies againſt a Lord of Parliament, if he be. 


Ld. Raym. 11. A Foreigner, that never was in England, was cutlau' in an Adicn 
Rep. 349. on ſeveral Promiſes for Goods fold and deliver'd. Bur ſee Carth. 459- 
* Mich. 10 W. 3. B. R. Matthews v. Erbo. 


A. 6] 4 


2 8 


I 


1 * jt hs 4 
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[A. 6] At what Time they ſhall be ſaid Outlaw d. 


I, 15 El. 317. h. Puttenham brought Covenant and Defendant 

» pleaded an Outlawry, which was certified That the Exigear 
was deliver'd to the Plaintiff there, but was not return'd at the Day; 
but thereupon Teſtatum fuit in Curia pro Regina that he was outlaw'd ; 


and after the Defendant relinquiſh'd the lea of the Outlawry, and 
pleaded in Bar, for the Dutlawry, certified as above, ſhall be ſufft- 
cient as to the Queen, but ſhall not be ſo againſt every Subject. 
2. By this Cale it 9 that a Man cannot plead an Outlawry S. P. And. 
in Diſability of the Perſon, unleſs che Exigent be return'd. 6. pl. 91. 
Eliz. Lambert v. Proctor. None ſhould be outlaw'd till after the Exizent be e: 1 * 
nquiring after him in the County is in order that he may appcar; and therefore if he does appear at the 
Return of the Exigent, the Law is ſatisfied, and the Outlawry muſt not be recorded againſt him, G. 
Hiſt, of C. B. 1 59. cap. 17. + New Abr. 762. Tit. Outlawry, S. P. in much the ſame Words. 


F In Mortdanceftor the Defendant pleaded Outlawry in the Demandant, Theloal's 


vouch'd the Record of the Coroner ; But becauſe the Exigent was nor Dig. Lib t. 
reurn'd in Bank, and becauſe it was not return d [among the Records, ] 2 15: 5: 
theretore non allocatur. Br. Nonabilitie, pl. 25. cires 28 Aſſ. 49. S. C. bur 


SI. = the Book is 
miſprinted, as in 23 Aſſ. (4. 9.) where it ſhould be (49.) 


4 Before the Defendant can diſable the Plaintiff, the Outlawry my/# S. P. or that 


appear of Record; and the Judgment, after the Quinto exactus given by REY 


the Coroners in the County-Court, is not ſufficient, until the Writ of 1 
; : wei Nes 
Exigent be returned, and the Outlawry appear of Record. Co. Litt. a Certiorati. 
128. b. Co. Litt. 
5 288. b.— 
In Caſe of Treaſon or Felony, if any Perſon be Outlaw'd, the Judgment upon the Exigent at the 5th 
County Court upon Default of the Party is, Ideo &c. Per Judicium Coronatoris Domini Regis comitatus 
nadict utlagatus eſt. Which Writ being duly return'd of Record by the Sheriff, the Party ſhall have 
the like corporal Puniſhment, and ſhall loſe and forfeit as much as if he had appear'd &c. and Judg- 
ment had been given againſt him in Caſe of Treaſon or Felony reſpectively. And note, that in theſe 
Words (Ideo utlagatur ) both the corporal Puniſhments and Forfeiture, alſo are implied. 3 Inſt. 212. 
Serjeant Hawkins ſays it ſeems agreed, that when a Judgment of Outlawry for Treaſon or Fe- 
* appears of Record by the Sheriff 's Return of the Exigent, the Party is as much attainted, and ſhall 
cit and loſe as much as if Sentence had been given againſt him upon Verdict or Confeſſion. And it 
has been holden ro be the ſame if ir appears not by ſuch Return but only by the Coroner's Return of a 
Certiorari to them directed to certify whether the Party were outlaw'd or not. 2 Hawk. PL C. 446, 


447. cap. 48. S. 22. 


5. Popham ſaid, It is clear that if an Exigent be awarded againſt A. 
and after he is quinto exactus, and before the Return of the Exigent A. 
dies, yet the Outlawry ſpall ſtand in its Force, and ſhall not be reverſed; 
tor judgment was by Coroners upon the Quinto exactus, and they may 
certify the Outlawry. But otherwiſe if A. bad died before the Quinto ex- 
aus, which was not denied. Noy 49. Hartland v. Yates. 

6. The Defendant nor having appear'd before or on the Return-Day, 
the Sheriff actually return'd him outlaw'd before a Superſedeas iſſued. 
The Queſtion was Whether ſuch Return ſhould be concluſive to the De- 
fendant, or whether he had not 4 Days after the Return of the Exigent 
to appear and pur in Bail, and fo the Outlawry on the Rerurn- Day irre- 
gular: For the Plaintiff was cited a Caſe in Point, which had been de- 
termined lately in B. R. between Sanſome and Gore, And there Ld. 
Ch. J. Raymond declared, That the Return of the Exigi Facias on the 

eturn- Day was concluſive, and refuſed to relieve the Detendanr. But 


4 © the 


| 
| 
| 
| 
j 
| 


2 Utlawry. 


as. 


the Court, on hearing Counſel on both Sides, (notwithſtanding thy 
Caſe) held that by the Practice of this Court, Defendants always had tij 
the Onarto Die poſt to appear to the Exigent ; and order'd that the Out- 
lawry ſhould be diſcharg'd at the Plaintiff's Expence, but gave no Cog; 
to the Detendant. Rep. of Prac. in C. B. 28. Eaſt. 11 Geo. 1. Colt y 
Hall. 


A. 7] By whom | the Judgment ſhall be given. 


D 317.2. 1 Hb Judgment in an Outlawry in the Huſtings, by the Cur, 


PO: tam of London, is given by rhe Recorder, and not by the 
* püt. Coroners, D. 15 El. 317. b. by the Secundary. 
i= : S. C. cited $ Rep. 126. a. in the Caſe of the City of London. In London the Jude. 


ment is Ideo Uclagetur per Judicium Recordatoris. Co. Litr. 288. b. 


S. P. Co. 2. But in other Counties, by the Common Law, Judgment in an 
Lit. 288 b. Outlawry is given by the Coroner. 


3 New Abr. 3. When the Exigent went out, it was to be ſued to the Cou 

569. m the where the Perſon really was, for there the tranſitory Action was origi- 

lame Words nally laid; tor the Creditor was to follow the Debtor wherever he wa 
to be found ; and becauſe the Outlawry was only firſt for Treaſon, Fe- 
lony, or very enormous Treſpaſſes, therefore the Proceſs was to be at 
the Torn, which was the Sheriffs Criminal Court ; and this held not only le- 
fore the Sheriff, but before the Coroners, who were the ancient Conſervators 
the Peace, being the beſt Men in every County to preſide with the Sheri 
in his Torn, aud they pronounced the Outlawry upon him. G. Hiſt of 
C. B. 13. cap. 2. 


See [A.12] [A. 8] In what Actions they may be outlaw'd. At the 


Common Lany. 


Br. Proce, 1. A T the Common Law, Proceſs of Dutlawry was only in 


| * 6. op Þ Writs waich were ſuppoſed Vi & Armis. 35 Y. 6. 6. b. 


. 2. Alſo Dutlawry lay for Felony, becauſe it was Contra Pacem. 3; 

the Com- D. 6. 6. b. # 

mon Law : : - f | ; 

in any Action, unleſs in Treſpaſs Vi & Armis, and in Account; per Fairfax. Br. Exigent, pl. 51. cite 
. 4. Is ; 

— good While after the Conqueſt, none could be outlaw'd but for F elony. And after, in Brac- 

ton's Time, and ſomewhat before, Proceſs of Outlawry was ordain'd to lie in all Actions that we!* 

Quare Vi & Armis, which Bracton calls Delicta ; for there the King ſhall have a Fine. Co 

128. b. ; 


3. Alſo it lay in Writ of Diſceit, becauſe it is in Nature of a Tie 
pals. 35 D. 6, 6. b. 


A. 9] 


Utlawry. 


[A. 9] [Tn what Action.] By Statute. See A. 12] 


1 


I N Treſpaſs for Entry Ubi Ingreſſus now datur per Legem, 110 
] Outlawry lies, becauſe it is not Vi & Armis. 35 I), 6. 6. b. 
2. Otherwile if the W ric ſuppoſes that he enter'd with ſtrong Hand. Br. For- 


| cible Entry; 
35 D. 6. 6. b. R 
-H. 6. 23. 2 Hawk. Pl. C. 302. cap. 27. S. 113. ſays he takes it to be certain that Proceſs of 


Qutlawry lies in all Indictments of Treſpaſs Vi & Armis. 


3. By 18 Ed. 3. cap. 1. An Exigent ſhall be awarded againſt the Re- 
rervers of the King's Wool or Money, who detain'd the ſame, and againſt thoſe 
who export Wool not Cocketed, or without Cuſtom, againſt Conſpirators or Con- 
irderators of Otiarrels, thoſe who commit Riots, who bring in falſe Money, 
if they cannot be brought in by Attachment or Diſtreſs, and not againſt any 


ther, | 

4. By 18 Ed. 3. cap. 5. No Exigent ſhall iſſue where one is indicted of 
Treſpaſs, unleſs it be againſt the Peace, or for Offences againſt the laſt men- 
tioued Statute. 

5. By diverſe Statutes, Proceſs of Outlawry doth lie in Account, Debt, 
Dainue, Annuity, Covenant, Action ſur le Statute de 5 Ri. 2. Action ſur 
|: Caſe, and in diverſe other Common or Civil Actions. Co. Litt. 
128. b. 


10] To whom the Vit ſhall be directed to male xAA 
the Return of the Outlawry. Who ſhall do it, aud 2X, 
How. To whom the Writ directed. | 


1 15 El. 317, b. By the Cuſtom of London the Writ is Direc- This is at D. 
ted to the Sheriff ol London, and not to the Coroner (who ts 317-44. pl. 6. 


th: Hapor) Per Communem Bancum, IS 


Pattenham's 
Caſe. 


[A. 11] How it is to be certified. 


N. el. 315. b. Che Return of the Dutlawry our of London in. C. c, 
D. Banco, is generally made without Aying Fer Judiciom Coro- r 1 
utoris, and ſo are the Precedents; Per omnes Prothonotartos. 6. Mich. 14 
| I Futrenher's 

Caſe. 


[A. 12] V 


| 
| 
| 
| 


-_— a. vt * — 
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nn 


the Court, on hearing Counſel on both Sides, (notwithſtanding that 
Caſe) held that by the Practice of this Court, Defendants always had ij 
the Ouarto Die poſt to appear to the Exigent; and order'd that the Our. 
lawry ſhould be diſcharg'd at the Plaintiff's Expence, but gave no Co 
to _ Detendant. Rep. of Prac. in C. B. 28. Eaſt. 11 Geo. 1. Colt y 
Hall. | 


[A. 7] By whom | the Judgment ſhall be given. 


d 317. a. 1 DE Judgment in an Outlawry in the Huſtings, by the Cut 


E tom of London, is given by che Recorder, and not by th 


Eli. Put- Coroners, D, 15 El. 317. b. by the Secundary. 
tenham's 

Caſe. 8. C. cited 8 Rep. 126. a. in the Caſe of the City of London. 
ment is Ideo Utlagetur per Judicium Recordatoris. Co. Litr. 288. b. 


In London the Jade. 


S. P. Co. 2, Bur in other Counties, by the Common Law, Ju 
Litt. 288 b. Outlawry is given by he 8 „Judgment in an 


3 New Abr. 3. When the Exigent went out, it was to be ſued to the County 

* Pie where the Perſon really was, for there the tranſitory Action was orig. 

ame 1101 nally laid; for the Creditor was to follow the Debtor wherever he ws 
to be found ; and becauſe the Outlawry was only firſt for Treaſon, Fe. 
lony, or very enormous Treſpaſſes, therefore the Proceſs was to be « 
the Torn, which was the Sheriff's Criminal Court; and this held not only bs 
fore the Sheriff, but before the Coroners, who were the ancient Conſervators if 
the Peace, being the beſt Men in every County to preſide with the Sheriff 
in his Torn, aud they pronounced the Outlawry upon him. G. Hiſt, of 
C. B. 13. cap. 2. 


See [A. 12) [A. 8] In what Actions they may be outlaw'd. At the 


Common Lan. 


Br. Proceſs, 1. 


| T the Common Law, Jroceſs of Dutlawry was only i 
1 rh Writs wich were {ws Vi & Armis. 3 15. 6. o b. K 


ee 2. Alſo Dutlawry lay for Felony, becauſe it was Contra Pacem. 3 
the Com- D. 6. 6. b. | : 

mon Law 

in 7 Action, unleſs in Treſpaſs Vi & Armis, and in Account; per Fairfax. Br. Exigent, pl. 51. cite 
22 E 4.11. 

Till a good While after the Conqueſt, none could be outlaw'd but for Felony. And after, in Bric- 
ton's Time, and ſomewhat before, Proceſs of Outlawry was ordain'd to lie in all Actions that were 
Coop Vi & Armis, which Bracton calls Delicta; for there the King ſhall have a Fine. Co. Lin 
128. b. 5 


3. Alſo it lay in Writ of Diſceit, becauſe it is in Nature of a Tie 
paſs. 35 D. 6. 6. b. » ; 


A. 9] 


Autor 


lf: 
yy 


the 


Utlawry. 1 327 


[A. 9] [In what Aftwns.| By Statute. Se A. 12] 


 & 


| IN Treſpaſs for Entry Ubi Ingreſſus non datur per Legem, no 
Outlawry lies, becauſe it is not Vi & Armis. 35 Y. 6. 6. b. 
2. Otherwile if the W ric ſuppoſes that he enter'd with ſtrong Hand. Br. For- 


| cible Entry; 
30. 6. 6. b. pl. 21. cow 


-H 6. 23.—2 Hawk. Pl. C. 302. wn 27. S. 113. ſays he takes it to be certain that Proceſs of 
Oulan ry lies in all Indictments of Treſpaſs Vi & Armis. 


. By 18 Ed. 3. cap. 1. An Exigent ſhall be awarded againſt the Re- 
þ PT, 3 | 5 

zroers of the King's Hool or Money, who detain'd the ſame, and againſt thoſe 
who export Wool not Cocketed, or without Cuſtom, againſt Conſpirators or Con- 
ſatrators of Duarrels, thoſe who commit Riots, who bring in falſe Money, 
it they cannot be brought in by Attachment or Diſtreſs, and not againſt any 


ther, 

4. By 18 Ed. 3. cap. 5. No Exigent ſhall iſſue where one is indicted of 
Treſpaſs, unleſs it be againſt the Peace, or for Offences againſt the laſt men- 
timed Statute. h | 

5. By diverſe Statutes, Proceſs of Outlawry doth lie in Account, Debt, 
Dainue, Annuity, Covenant, Action ſur le Statute de 5 Ri. 2. Action ſur 
| Caſe, and in diverſe other Common or Civil Actions. Co. Litt. 
128, b. | 


— 


4.10] To whom the 1/7it ſhall be directed to male 
the Return of the Outlawry. Who ſhall do it, aud 2X, 
How. To whom the Writ directed. | 


T) 15 El. 317, bh. By the Cuſtom of London the Writ is Direc- This is at D. 
ted co che Sheriff ol London, and not to the Coroner (who 18 377: * pl. 6. 


tie ayor) Per Communem Bancum. 15 . 5 - 


Puttenham's 
Caſe. 


[A. 11] Howit is to be certified. 


ö D 15 El. 310. b. The Return of the Dutlawry out of London in This Catei 
* Banco, is generally made without ſaying Per Judicium Coro- 5 "3-5 


a : D. 317. a. pl. 
ace, and do are the Precedents 3 Per omnes Prothonotartos, 6. bie 1 
ae 15 Eliz. 


Puttenham's 
Caſe. 


[A. 12] L. 


228 Dtlawry. 


[A: 12] In wohat Action [or Caſes.] 


An Attor- 1. IF an Attorney of Bank be nonſuited after Iſſue in a Bill of I 
ney brought paſs ot Battery, by which the Defendant has Coſts adjudgd 
a Bill of Pri- him by the Statute, and an Attachment in Nature of a Capias (Wh 


1 22 , . 

40 Holla. Courle 18) itlues againſt him, yet he cannot be outlaw'd upon ſt. 5 
tim, and 16 Ja, B. between Paſer aud Frier adjudg'd, and the Dutlatwry te 
ater Jud vers d accordingly; | wh 
Defendant was outlaw'd. He brought a Writ of Error to reverſe it, and afſign'd for Error, that Pro 
ceſs of Outlawry did not lie upon that Judgment, becauſe there is no Capias in the original Attic: 
And therefore, by the Opinion of the whole Court, the Outlawry was revyers'd. Le. 329, pl. 46; 
Trin. 32 Eliz. B. R. Crew v. Bailes.—Cro. E. 216. pl. 11. Hill. 33 Eliz. S. C. accordingly. - 

Account was brought by Bill in B. R. againſt two. One pleaded, and it was found . him, the 
other made Defaulr. The Court were of Opinion that noOutlawry could be againſt rhe Defaulter, in. 
aſmuch as the Suit was by Bill, and not by Original, but only Alias Caplas in infinitum. Sid, 159 pl, 
12. Mich. 15 Car. 2. B. R. Davis v. Iſaac and Martin. 

No Outlawry lies on a Bill. 12 Mod. 211. Mich. 10 W. 3. Martin v. Gell. 


Br. Exigent, 2. IndiCtee of Petty Larceny ſhall not be outlaw'd. Theloal's Dig. dl 
pl 85 yo Writs, lib. 11. cap. 4. S. 1, cites 8 E. 2. Itin. Canc. Corone 402. 
Thar in Appeal of Larceny, if the Defendant is return'd Nihil at two Counties, Exigent ul 
iſlue. 


Br. Exigent, 3. In Appeal of Rape, the Deſendant pleaded Nor guilty, and was let y 


Pl. 67. cites Mainpriſe to attend the Inqueft, and after did not come; and therefore 
> cp. Capias lies, and Alias & Pluries and Exi 
fays if he pias lies, an 1as & Pluries and Exigent, and no Inqueſt awardel 
does not by Default, inafmuch as it was a Caſe of Felony. Br. Enqueſt, pl. 2 
come at the Cites 16 Aff 13. 
Exigent the a | 1 
Iſſue is waiv'd, and without Day. And Ibid. pl. 66: citesFirzh. Corone 5. That if the Defendat 
in Appeal appears, and pleads to Iſſue, and after makes Default, Exigent ſhall iſſue; Quod notabene 
So En Appeal of Felony or Robbery in the County, the Defendant is return'd Nibil at 2 Counties, there 
Exigent ſhall iſſue ; Quod nota upon the 2d Capias in Felony: Br. Exigent, pl. 61. cites 22 Aſſ. g;. 
In Appeal the Sheriff return'd Quod cepit Corpus of the Defendant, and ſent him &c. who eſeap'd Extn 
Cuſtodiam ĩpſius qui ipſum duxit &c. by which the Sheriff was amerc'd; and Plaintift's Attorney fail 
that the Sheriff had been commanded to have the Body 2 or 3 Times, by which he pray'd the Exi 
ainſt the Appellee. Per Shard, This cannot be againſt him who is in Priſon, but ſue Writ to the de- 
riff, and if he returns as = ſay, you ſha'l have Exigent. Br. Exigent, pl. 43. cices 30 Aſſ. 23. 
Serjeant Hawkins ſays he takes it to be certain, that Proceſs of Outlawry lies in all Appeals whether i 
Felony or Maibem. 2 Hawk. Pl. C. 302. cap. 27. S. 113. 


Co. Litt. 4. In Account, the Defendant was return'd Nihil, by which Capias i- 
128. b. —It ſed, and not Venire facias Clericum ; For it ſeems that this W rit does n 
appears that lie but where there is no other Proceſs given by the Law]; but now Pro 


_— 22 ceſs of Ourlawry is * given in Account. Br. Exigent, pl. 58. cites 21 


count, the E. 3. 38. 
Plaintiff 5 5 | 
died before the Account made, the Executors had Scire facias and Capias ad computandum upon it, and Ex- 
gent thereupon ; For upon Capias after Judgment, Exigent ſhall iſſue upon the firſt Capias. Br. Ex 
gent, pl. 21. cites 14 H. 4. 1. 

This is given by the Statute of Weltm. 2. 13 E. 1. cap. 11. 


2 Hawk. Pl. 5. Note, that upon IndifFment of Death of another, the Capias was r- 
G 392 EP turd Non eſt inventus, Exigent ſhall iſſue immediately; and by the 
4 he ries Award of the Exigent the Goods of the Party ſhall be forfeited. B- 


it to be cer- Exigent, pl. 42. cites 22 Aſſ. 81. 
tain that 
Proceſs of Outlawry lies in all Indictments of Treaſon or Felony, and on all Returns of a Reſcous. 


6. Detinit 


4 Utlawry. | 2 29 


— — es 


6. Detinue of a Box with Charters. The Sheriff return d Nihil, and the Proceſs of | 
Plaintiff pray d Capias. Per Mombray, You ſhall not have it for the 8 
gmallneſs ot the Demand; For it may be that the Box is worth nothing, in 500 te 


p g in Deti 
nd therefore it was denied 3 Quod mirum. Br. Exigent, pl. 62. cites ee 


| 1 E. 3. 13. Charters de 
8 : | terre, pl. 7. 
ö cites 9 H. 6. 20 If it be of Charters of Land Exigent does not lie, becauſe it ſounds in the Really 


the Cura A Writings. Br. Charters de terre, pl. 29. cites 8 H 6. 29. S. P. Br. Arbitrement, pl. 2. 
5 tes 9 H. 6. 60 S. P. Br. Proceſs, pl. 66. cites 21 H. 6. 42. And ſays nota, that the Charters and 
Writings were put all in .one and the ſame Writ, and there Exigent was awarded; Quod nota. a 
it zu if the Writ had been of Charters only, then Exigent ſhould not have iſſued ; For this touches 
| Frankterement ; Quod nota Diverſity. Br. Exigent, pl. 27. cites S. C. — Br. Attorney, pl. 43. 
tes $ C. 
1 nee of a Box with Charters and Muniments, who came by Exigent, and the Plaintiff counted in Spe. 
2 wal of a Charter, by which F. enfeoffed his Father &c. and now becauſe tis of Charters of Land, there- 
405 fore Exigent ought not to have iſſued; but this does not appear before the Count, by which it was ta- 
the hen mriſcontinued, but not diſcontinued, and the Defendant appear'd and pleaded as if he had not come ly 
Frirent, by col ich he pleaded in Bar. Br. Exigent, pl. 26, cites 8 H. 6. 29. 
* D. 223. 2. pl. 24 Paſch. 5 Eliz. Proctor's Caſe ſays, that in that Caſe the Matter was well debated, 
1 vbether Proceſs of Outlaw ry lies in Writ of Detinue of Boxes with Charters, Writings and Muniments, 
6 it feem'd that it did not. Lambert v. Proctor. 
in the Time of H. 6. 
Proceſs of Outlawry lies in Detinue. Co. Litt. 128. b. 
1 125 E. 3. cap 17. 


But the Reporter ſays, ſee many Books there- 


It was given in Detinue by the Statute 


fall 1. Capias lies not in Pleg' Acquietand”, Quære at this Day by the 

ature of 24 H. 8. which gives Proceſs of Ourlawry in Writ of Cove- 

rant; for it ſeems that 7his Aion is Covenant in its Nature. Br, Exigent, 

fl. 63. cites 43 E. 3. 1. 

fore 8. In Arſe, if the Diſſei/in be found with Force, the Court ſhall award 8. P. per 
(apias pro Fine, and upon this Exigent. Br. Exigent, pl. 16. cites 4 — 185 
H. 4. 39, 40. pl. 41. cites 
9 All. 1. 


9. The Plaintiff in Replevin has the Beaſts of the Defendant in Wither- Br. Proceſs, 
un, and cw, compell'd to gage Deliverance thereof after Iſſue, and Writ pl. 34. cites 


evarded againſt the Plaintiff to deliver them, and the Sheriff return'd Ave- 1 OT 


fn WY Eng; by which the Defendant had other Withernam againſt the ,y, pl. 64. 
y al blaintit, and the Sheriff retura'd it Mhil, by which 3 Capias's iſſued, cites S. C 
gen ul thereupon Exigent. And fo fee that the Plaintiff may be outlaw'd in Br. Exigent, 


lis 024 Surt., Quod nota. Br. Replevin, pl. 18. cites 11 H. 4. 10. pl. 17, cites 
lo. Tufticies was removed out of the Country by Pone, and it was for 

Dit, and the Sheriff” retura'd the Defendant Nihil, and the Plaintiff 

yd Capias. And the Opinion was that he ſhall not have Capias; for 


15 e Stature gives Capias in Writ of Debt, which is intended Original, 
$ not d 7u/ticies is only — jon to hold Plea in the County above 40s. Br. 
Pro- gent, pl. 57. cites 3 H. 6. 54, 55 


11. It was doubted whether Proceſs of Outlawry lies in AtFion upon 2 Hawk. 
tle Statute of Liveries ; and per Babbingron, in Action given by Statute Tp 3 
w other Proceſs lies, but ſuch as is given by the Statute. But where | = Hy 


i R 4 ſays it 

4 * Hun which was at the Common Law 1s given De Novo, as Debt againſt ſeems agreed 

Hecutors, or Treſpaſs by Executors de bonis aſportat' in Vita Teſtat' &c. that it hes 
uch Proceſs lies as was at the Common Law before. Br. Exigent, pl. 228 
5, cites 8 H. 6. 9. Statute un- 

15 Io | leſs it be 

y the Wi by ſuch Statute, either expreſsly, as in the Caſe of a Pramnurire, and many other Caſes; or im- 


Fledly, as where a Recovery is given by an Action wherein ſuch Proceſs lay before, and agrecably 
keto it has been adjudg'd, that it lies not in an Act ion on the Statutes of Liveries, or of Maintenance, 
Wt in a Decies tantum. But ſays, it ſeems to be holden in the Year- Book, 8 H. 6. that it lies on all 
lridments on Statutes ; but the contrary is adjudg'd in 22 Ed. 4. as to the Statutes againſt fore/talling ; 
Mis there laid down as a general Rule, That it lies not on an Indictment any more than in an Action 
Ra Statute, wrleſs it be expreſsly or impliedly given by ſuch Statute. 


4 P 12. It 


g 
' 
il 
: 
; 
| 
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Br. Exigent, 12. It does not lie in Conſpiracy; per Martin; but ſeveral denied i 


W . 4 a Br. Exigent, pl. 25. cites 8 H. 6. 9. 
contra, That it lies upon Indictment of Conſpiracy, and this by the Statute; by ſome. Pr. Fxipe, 


pl. 28. cites 22 H. 6. 7. Thar it does lie; but Brooke makes a'Quzre thereof, and fays ſee the Bo, 


— 


* 


— 


and Nat. Brev. Br. Champerty, pl. g. cites S. C. and 21 H. 6. 7. That it was ſaid that Proceß q 


Outlawry lies in Conſpiracy. 2 Hawk. Pl. C. 302. cap. 27. S. 113. ſays it ſeems probable that ; 
lies on an Indictment of Conſpiracy, Deceit, or any other Crime of a higher Nature than a 7 reſpaſs, aul 
Force and Arms, but not on any [ndiflment for a Crime of inferior Nature. 


It was pre- 13. Upon Preſentment or TadifF ment for the King, it is agreed that Pr, 


ſcented before 7 1 : - 
the Corther, ceſs of Ourlawry lies. Br. Exigent, pl. 25. cites 8 H. 6. 9. 


That F. was Felo de ſe, and that J. S. had certain Goods of F. in his Poſſeſſion. Upon this being cer 
rified into B. R. Proceſs iſſued againſt J. S. till he was outlaw'd. It was doubred at firſt, if Prozegd 
Outlawry lay upon ſuch Preſentment; but Ive, a Clerk of the Crown-Office, affirm'd that it did; a0 
ſaid he could ſhew 500 Precedents to that Purpoſe. 2 Le. 200. pl. 251. Mich. 26 Eliz. B. R. French 
Caſe, 


S. P. Br. Ex- 14. It was agreed that Proceſs of Outlawry lies not in Maintenan 
ien, pl. 59- Br. Maintenance, pl. 11. cites 8 H. 6. 36, 37. 


cites S8 | 

r Martin, Strange, and Cotteſmore. S. P. Br. Brief, pl. 403. cites 11 H. 6. 11 —8 pf. 
* pl. 18 5. cites 22 E. 4. 11. Per Fairfax. It was moved, That Proceſs of Outlawry lay tn 
in Maintenance; but upon View of the Statute Vaviſor ſaid that the Statute, and the Declaration 
the Statute, gives Proceſs of Outlawry in this Action. 9 H. . 21. b. pl. 17. S. P. Br. Procel, f 
110. cites 8 C. — Br. Exigent, pl. 45. cites S. C. Br. Exigent, pl. 28. cites 22 H. 6. 7, That dg 
lie; but Brooke makes a Quære thereof, and ſays ſee the Statute and Nat. Brey. Br. Champem 
pl. 5. cites S. C. and 21 H. 6. 5. That it was faid that Proceſs of Outlawry lies in Maintenance—%&: 


the Note to pl. 11. 


15. A Man ſhall not have Exigent in Præcipe quod reddat, unleſs thre 
Wrirs are return'd ſerved, viz. three Capias's, nor Recovery uy 
Voucher againſt the Tenant, unleſs three Writs are awarded agaizit the 
Vouchee, where he is return'd nihil; per Paſton J. Br. Exigent, fl 
38. cites 14 H. 6. 21. 
S. P. Br. 16. If Recordare or Pone is ſued to remove Plaint in Replevin out & 
Exigent, pl. baſe Court into Bank, the Writ is good, tho' it has no Vill nor Addition 


2 3 of the Defendant; tor the Writ is warranted by the Plaint, and fhll 
Where Re. agree with the Plaint, and Exigent ſhall go upon it; per June & Nes. 
Replevin is ton, Br. Exigent, pl. 39. cites 14 H. 6. 21. 

removed | 

into Bank which was in the County by Plaint, there lies Capias; For the Statute thereof ſays in tali 
Beaſts &c. And it is taking of Beaſts, be it by Plaint or by Writ; Per Martin and Cockain ; but con 
per Babbington. Br. Exigent, pl. 5. cites 3 H. 6. 54, 55. Ibid. pl. 57. cites 8. C. 

Proceſs ot Outlawry lies in Replevin, and the King may have a Fine; But this is not by Common Lan 
nor upon the Original, but the Statute of 25 E. 3. cap. 17. gives the Exigent, and that is upon the Plwit 
return d; For the Original is Vicontiel, and is determined; And the Words of the Statute of H.,; 
are In every Original in Actions perſonal, whereon Proceſs of Exigent lies &c.“ and that Statute i 
conſtrued ſtrictly. And here it muſt be ſuch an Original as the Court proceeds upon, and not fuch a 
is determin'd ; "6 the Court does not proceed upon that; and therefore in Homine replegiando, the Ori 
ginal Replevin being Vicontiel, the Court proceeds upon the Pluries, and conſequently the firſt Re 
plevin needs no Addition within. the Statute, and where the iſt has none, the 2d muſt not vary; ber 
Cur, 1 Salk. 5. pl. 13. Mich. 2 Annz B. R. Earl of Banbury v. Wood. 6 Mod. 84. 8 C 
accordingly. . 


S. P. lr ; . a 
Ard g. | i 3 does not lie in Decies tantum. Br. Brief, pl. 439. cite 


Exigent, 1 | 
25. Cites 8 H. 6, 9,—Br. Additions, pl. 36. cites S. C. per Moile. 


Sce the Note to pl. 11. 


Br. Cham- 18. In Champerty, Proceſs of Outlawry lies not. Br. Exigent, pl. 25 


8 | cites 22 H. 6. 7, 


S. C and 21 H. 6, 5. 


S. P. Br. 19. In Writ of Covenant the Proceſs is only Diſtreſs Infinite by tte 


hay ma 45 Common Law, and the ſame here, but lately it is meſne Proceſs of Ot 


law? 


— — 
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r 


Lary in Writ of Annuity; and in Writ of Covenant by the Statute 23 H. H. 6. 6. — | 


g. cap. 14. and tee the Abridgment of Statutes tit. Proceſs, that Proceſs Co. Lit. 
of Outlawry lies in Action upon the * Caſe lately by the Statute 19 H. J. 128 >. — 


he fat l S. P. Yely 
140. 9. and by the ſaid Statute of 23 H. 8. 14. Proceſs of Outlawry is 158. in C8 
Fen in + Treſpa/s upon the Statute 5 R. 2. ubi ingreſſus &c, For at Com- of Turhilt 5 


n Law Proceſs of Outlawry lay only in Treſpaſs quare vi & armis, and v. Milton.— 
n Caſe of Felony ; bur now it is given by diverſe Statutes in Debt, De- But not 


inne, Account, and other Actions perſonal. Br. Exigent, pl. 29. cites 1 
22 H. 6. 13. out of an In- 


feri 8 
fr 19 H. 7. 9. extends to Courts at Weſtminſter only. Sid. 245. pl. 15. Paſch. 1) Car. 2. "8 Wy —_ 


Marſhal. — — Ibid. 267. pl. 7. S. C. Raym. 128. 8 C. 19 H. 5. cap. 9. does not ext 
Marſhal's Court, Keb. 890 pl. 54. Paſch. 17 Car. 2.B R. S. C. * extend to the 


8. P. Br. Exigent, pl 35. cites 37 H. 6. 23. S. P. 2 Hawk. Pl. C. 303. cap 27. S. 114. 


20, In Writ of Forcible Entry upon the Statute 8 H. 6. Proceſs of Out- S. P. admit. 
lawry lies, and therefore ought to have Addition; Quod nota bene. Br. 2 per Cur. 


Exigent, pl. 35. cites 37 H. 6. 23. * Mien 


15 Car. 2. 
f g. The King v. Challoner.—8 P. becauſe the Statute expreſly gives a Recovery by ſach Writ 


ud ſuch Proceſs lies in it by the Common Law. 2 Hawk. Pl. C. 303. cap. 27. S. 114. 


21. In Præmunire a Man may have Proceſs by Proclamation onl „S. P. Br. 


ud may have Exigent if he will. Br. Proceſs, pl. 80. cites 9 E. 4. 2. Exigent, 
pl. 33. cites 
9 E 4. 2. 3z.— See the Note to pl. 11. | 


22. In Debt a Man may have Capias Infinite, and may have Exigent, S. P. Br. 


if he will. Br. Proceſs, pl. 80. cites 9 E. 4. 2. | 3 pl. 
E 4. 2, 3.— Co, Litt. 128. b. Proceſs of Outlawry was given in Debt by the Stature of 25 . 3. 


ap, 17. 


23. Utlawry «pon Indiftment of Foreſtalling. It was revers'd by Error, Br. Exigent, 
tecauſe ſuch Proceſs lies not upon ſuch Matter of Foreſtalling. Br. Er- In rs; 
ror, pl. 185. cites 22 E. 4. 11. 8 P. Jenk. 

123. pl. 48. 


For it is not Vi & Armis, but Contra Pacem only. Sce the Note to pl. 11, 


(B) Firfeiture, Forfeiture in Reſpect of the Perſon 
Outlaw'd. 


. [* the Executor recovers in Account againſt the Receiver of Teſta- 
I cor; and after is Ouclaw'd, yet he ſhall not forfeit this Debt; for 
t continues the Debt of the Teitator, and is only put in certain by 
the Judgment. 20 I). 6. 8. b. L g 

2 The Father ſhall have the Ward of his Son or Daughter, and Heir, 
whether the Land be held of the King, or not; and if he be outlaw'd, 
yet he ſhall not forfeit the Ward; For he cannot compel the Heir to 
marry, as the Lord may. Nor Guardian in . cannot compel him; 
therefore it is no Chattle in them, therefore an Outlawry in them ſhall 
dot loſe them the Ward. But if Guardian in Chivalry in Right or in 
Fatt be outla wd, he ſhall forfeit the Ward. Note the Diverſity ; Per 
Littleton, Br. Garde, pl. 6. cites 33 H. 6. 55. 


2 A 


— 


— — 2 — 7 W 2 — 2 — 


| 
| 
| 
| 
| 
| 
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3. A Feme Exccutrix married, and then ſhe and her Husband bring 
Action of Debt, as Executrix, and __ But it was pleag;j 
in Bar that he was outlaw, and pray'd a Stay of Judgment. The Cour 
agreed that in this Caſe the Husband did not forfeit the Goods Which 
the Wife had as Executrix, becauſe he had them only in her Right, ,, 
Executrix. 3 Bulſt. 210. 211. Trin. 14 Jac, Hix v. Harriſon, 


4. Fxecutor brings an Action for Monies had, and receiv'd to the Uſe 


Teftator. The Detendant pleads Ontlatory of the Teftator ; Per Treby Ch, 
J. the Debt is torteired to the King, and velted in him, notwithſtanding 
the Death of Teſtator. 2 Lutw. 1601. 1604. Mich. 10 W. 3. Poyis ; 
Williams. 


* There is * [C] Forfeiture, In Perſonal Actions. 


no Letter 
to this, nor 


to any of the 
folloving 1+ I a Man be Dutlaw'd in a Perſonal Action, he ſhall forfeit his 
Diviſions in + Goods. 11 I), 6, 17, 37. | 

oll. | : 
See Srandf. Prerog. 44. b. &c fcap. 16, Fin. Law 8vo. 351. S. P.——— But ſhall not forfeit hi. 
Lands, but only the Profits thereof. Br. Forfeiture de Terres, pl. 30. cites 9 H. 6. 29.—— [bid pl. 
75. cites 8. C.———Br. Utlagary, pl. 59. cites S. C. But contra in 3 E. 3. For in Dower the Fen: 
ſhall not recover Damages, becauſe rhe Baron was outlaw*d for Treſpaſs; ſo that againſt her the 
Franktenement was void. But Brook makes a Quzre thereof; for it is void in Reſpect of the Profs, 
but is not void in Reſpect of the Franktenement. Nevertheleſs the Damages follow the Profits, ws it 
ſeems. Br. Forfeitures de Terre, pl. 30. cites 9 H. 6. 20. 


*S.P And 2, If Tenant for * Term of Years be outlaw'd, the Term ſhall be 
A torkeited to the King, and he may ſeiſe it, and plow at his Pleaſure, 


all Chattles 9 ID. 6, 21, 
Perſonal. 
Br. Utlagary, pl. 59. cites 9 H. 6. 20. 


Bond given 3, Bur if Feme Covert poſſeſs'd of a Term be waived | 
% Feme {hail not have the Term. 9 0. 6. 52, b. * 


ſole is not 

forfeited by the Outlawry of the Husband. Arg. 10 Mod. 165. in the Caſe of Miles v. Williams, 
Cites Noy 6 — The conſtant Practice in Outlaw ry is to ſeize all the Debts due to tlie Wite ; Per Parker 
Ch. J. 10 Mod. 245. Trin. 13 Ann. B. R. in Caſe of Niles and Williams. 


S.P. Br. 4. If an Executor be outlaw'd, he ſhall not for Goods of the 
Forfeiture Teftaror, 11 D. 6. 17. 37. 5 b ſh keit the 8 0 


de Terres, 
pl. 71. cites 33 H. 6. 31. S. P. Per Williams J. 3 Bulft. 6. cites 33 H. 6. 31. 21 E. 4. 50. 10 E 


4-1. S. P. Per Coke Ch. J. 3 Bulſt. 24. cites Stamf. fol. 188. (F) 


5Rep. 116, 5. If Tenant at Will ſows, and after is outlaw'd, the Ving ſhall 


b. in Oland' 
Caſe, s p. have the Corn. 9 P. 6, 21, 


Cro. E Ge 6, Ik a Man be outlaw® in a Perſonal Action, he ſhall not forfit 


P Debrs due ro him upon Contracts, + 43+ 44 El. B. N. betwern 
— N F. Shaw and Cuttereſſe, Per Cuirtam. - N * 


r Cur. 
bid. 851. — 8. P. admitted per Cur. Cro E. 203. Mich. 32 & 33 Eliz. B. R. in Caſe of Smith 
Bernard. Ov. 22. Mich. 37 & 38 Eliz. S. P. in Bernard's Caſe, S. C. And that after the Out- 
lawry pardon'd, the Plaintiſt may have an Action for them again. 8. P. admitted Cro. E. 575. fl 
21. Trin. 39 Eliz. C. B. in Caſe of Wolley v. Bradwell. 3 Le. 205 pl. 261. Trin. 30 Eliz. B. k 
in Cafe of Markham v. Pitts S. P. —— 8. P. and fo of Debt for Treſpaſs. Br. Utlagary, pl. 54. cite 
16 E. 4. 4 —. P. accordingly, Theloal's Dig. of Writs, lib. 1. cap. 15. B. 13. cites 50 Aſſ. 1 5nd 
Paſch. 16 E. 4. 4 and 49 E. 3. 5. 
If a Man be Outlaw'd of Fel, and J. S was bound to him by Specialty in a certain Debt, the Kir 
ſhall have this Debt. Br Forfeiture de terres, pl. 4+. cites 50 All. 1. Br. Choſe en Action, pl. 


Curcs 


= & 


S 28 
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cites 8. C — Br. Forfeiture de terres, pl. 74. cites 49 E. 3. 5. S. P.——But if the Debt was <vithboue 
Pecialty, e contra ; for the Party may wage his Law againſt his Debtee, but not againſt the King, and 
therefore the King ſhall not have the Debr ; for the Act of the Offender ſhall not prejudice the Debtor, 
and the K ing ſhall not have this Debr which 1s without Specialty, tho' the Matter be found by Office 
for the King for the Reaſon aforeſaid, Br. Fortciture de Terres, pl. 47. cites 50 Af. 1.——Br. Choſe 
en Action, pl. 9. Cite. 8. C. Br. Forfeiture de Terres, pl. 74. cites 49 E. 3. 5. S. P. 

But it was held 4 Re p. 92. 95. a. Trin. 44 Eliz. B. R. in Slade's Caſe, that Debts or Duties by ſim- 
e Contract may be forfeited to the K irg by Outlawry, contrary to the ſudden Opinions in 49 E. 3 
Af, 1. 16 E. 4. 1. and 9 Eliz. 262. [D. 262, pl. 31.]—S8.P. by Baron Clark. Lane, 23. Mich. 4 Jac. 
u the Exchequer, in Bates's Cale. : 


. Ik the Recoveror of Damages be Dutlaw'd in a Perſonal Action, TA 
I the bing chall have them, and ſhall yave Execurion upon the Judg- , 
ment. . 5 Jac, in the Exchequer, between 7ork and Allen, Per The 20. 
Curiam. S. C. ac- 
; | N cordingly, 

8. P. by all the Juſtices. Le. 64. pl. 84. Mich. 29 Eliz. C. B. in the Caſe of Beverly v. Cornwall. 
And the Defendant may plead it in Bar Io a Scire facias by the Plaintiff after In parlance. Jo 259. Paſch. 
Cr. B. R. Wortley v. Savil. 
bamages which he is to recover as by Reaſon of Treſpaſs done to his Land, Battery, Falſe Impriſon- 
ment &c. are not forfeited to the King. Fin. Law, 8vo. 351. cites 28 E. 3. 92. Stamf. Prærog. 188. b. 
. P. Br Forfeitu re de terre, pl. 107. cites 24 E. 3. 56 and 4 H. 7. 17. accordingly.—But Dama 
et d are forfeited. Lane 20. York v. Allen. S. P. per Hyde Ch. J. Cro. E 166. Mich. 5 Car. 
g. R. in Caſe of Benſon v. Flower. 

Damages for not repairing according to Covenant are not forfeited by the Outlawry. 3 Salk. 275. pl. 17. 
Anon, — 2 Jutw. 1513. Hill. 12 W. 3. Clerk v. Scroggs, S. C. 


8. Jf the Conuſee of a Statute in Mature of Statute Staple, takes Cro J. 513. 
the Conuſor in Execution upon the Statute, and alter is Outlaw id in a t e Cale 
Perſonal Action, che Debt ſhall be torteited to the King ; fo that the. 46.05 
King may diſcharge the Conuſor out of Execution; tor the being of cucors of 
his Body in Execution, is not any Sattstaction, but only a Means Puccombe 
to come at it. 19. 11 Car. B. B. between Nerth aud Fines, Der 3 
Curiam in Mrit of Error. Intratur Mich. 11 Car. Rot. 520, in wich. 4 
{tion upon the Cale for procuring the Oilcharge from che King, Jac. 8. K. 


; Cites 8 P. 
to have been adjudg d 24 Eliz. in Birket's Caſe. 


9. Ik A. takes an Obligation in the Name of B. in which C. is bound 
to B. but it is taken to B. only in Traſt for A. and atter A. is Out- 
hd in a Perſonal Actton, this Truſt ſhall be forkeited to the Bing, 
and he ſhall have the Benefit of the Obligation. M. 24, 25 El. m 
the Exchequer, Morgan's Cale reſolv'd and decreed accordingly. M. 
16 Jac. in the Erchequer in the Lord of Somer/et's Cale, cited by the 
Lord Chief Baron. | | 

10. Ik a Man be to preſent to a Church by Poldance of it, and af: 
tt is outlaw'd in a Berſonal Action, he ſhall forfeit it ro the Ring, 
and he ſhail have a Quare Impedit. 8 B. 2. Quare Impedit, 
200 | | 


1, If A. poſſeſs'd of a Leaſe for Years, fronts it over to B, in Truſt Cro. J. 513. 
for bimiſelt, and after is outlaw'd in a Perſonal Action, chis Trust bel 


the K ing v. 
> 


ſhall be forfeited to the King. 10. 8 Car. in the Exchequer, between e xc... 
the King and Lamot and others. Reſolved per Curiam; for there (it tors of D.c- 
ls) reſolved, that a JIlea of the Purchale of the Leate of B. with combe cites 
out Notice of the Cruſt, without Traverſe of the Truſt, was not \*.- Nele 


— 24 Eliz. in 
od. ur acc ae 4 e,. Armſtrong's 
Caſe. —— 
Trift of a Leaſe in Groſs is forfeited on an Outlawry in a Perſonal Action, but not a Leaſe to attend the 
Inheritance. N. Ch. R. 133. 21 Car. 2. in the Exchequer, in Caſe of the Attorney General v. Sir George 
dands, admitted, and cites the Earl of Somerſet's Caſe, Hob. Dacomb's Caſe. 2 Cro. Babington's Caſe, 
ad Sir Walter Ralegh's Caſe. 


4Q 12. Matters 


_—_— 


——RDyC CC ͤ 
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12. Matters of Account may be forfeited for Outlawry. Fin. La 
'Byo. 351. cites Afl. 2 5. 28 E. 3. 92.— Hard. 490. Arg. cites 1 2 
adjudg*d Hill. 30 Eliz. B. Kx. | 

13. A Man has a 3 upon a Statute Merchant, and after i; ar 
lau d, and then gets a Charter of Pardon, and after ſues Audita Dierela * 
the Defeaſance ; and good, notwithitanding the Outlawry which vun 
Action Perſonal ; tor this Suit is only to diſcharge his Land, wig 
Diſcharge cannot be forfeited to the King, nor was the Land by fac 


Outlawry forfeited. Br. Uclagary, pl. 51. cites 29 Aff. 47. 20. 
14. A Man outlaw'd in Action Perſonal ſhall forfeit his Emblemen,. 2 
per tor, Cur, Br. Emblements, pl. 21. cites 5 H. 9. 16. | Fr 


15. By Outlawry in Action Perſonal, no Action Real ſhall eſcheat; pe 

Walmſley J. Le. 63. pl. 84. Mich. 29 Eliz. C. B. in Caſe of Beverly 

Cornwall. | 

*See the laſt 16. Debt upon * Contract, Treſpaſs, Battery, Impriſoument c. the King 

Note at pl. 6. ſhall not have by Outlawry. 3 Le. 205. pl. 261. Trin. 30 Eliz. RR Fe 
Markham v. Pitts. 


The Pro- 17. It a Man outlaw'd purchaſes (oods, or takes an Obligation in uf b. 
periy 5.” the K ing ſhall have them; agreed 85 Counſel. Lane. 45. Paſch, ) ju x 
bebe iu ne in Caſe of the King v. the Earl of Nottingham. fer 


King ; Per : ; 
Holt Ch. J. Carth. 442. in Caſe of Britton v. Cole. 


18. Goods mortgaged, if not redeem'd, ſhall not be forfeired for On. 
lawry ; per Williams J. Bulſt. 29. Trin. 8 Jac. in Caſe of Ratclifter 
Davis. Per Doderidge J. 3 Bulit. 17. in Caſe of Waller v. H 
the King ſhall not have the Goods before the Party is ſatisfied, 

Hurt. 52. 19. A. makes Feoff ment on Condition to B. that A. pay 100 J. to B. ul 

S.P.inS.C. his Heirs or Executors, and B. is outlaw'd, and A. pays the Money to 
B.'s Executors, as well he may, the Executors, and not the King, hall 
have the Money; per Hutton J. Winch. 58. Hill. 20 Jac. C. B. in Cat 
of Bulloigne v. 3 

20. Quære, if by Outlawry of a Legatee of a Thing certain, before 
the Executor's Aſſent, ſuch ſpecifick Legacy be forteited > Went. 0f 
Executors, 28. and ſays it cannot be given or granted before ſuch 
Aſſent. 

221. Outlawry upon an Information for a Miſdemeanor is a Forfeiture d 
Goods and Chattels. 2 Salk. 494. pL 1. 1 W. & M. in B. R. The King 
&c. v. Tippin. 

22, When Goods are ſold for as much as they are worth, the Valued 
them may be aſcerrain'd by Averment, and ſuch a Debt may be forteited 

for Outlawry ; — Powell J. Cumb. 426. Trin. 9 W. 3. B. R. in Gif 
of Hayward v. Davenport. 

23. A Foreigner, that never was in England, was cutlaw'd in an Action 
on ſeveral Promiſes for Goods fold and deliver'd ; and upon a Special Cy 
Utl. a Ship and other Effects belonging to the Foreigner were ſciſed u 
38 Bur ſee Carth, 459. Mich. 10 W. 3. B. R. Matchews . 


angel, 


e 
0 
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[D] [Fe- 


Fol- 


Utlawry. _ A 


[D] [Fotfeiture of Land &«.] of Franktenement. 


IF a an be outlaw'd in 4 Perſonal Action, he ſhall not forfeit his * Br b 
Land, whereof he has an Eftate of Franktenement. 9 Þ, 6. ren, pl 3: 
20. b. 21 ID. 7. 7. 9 ID, 6. F2. b. | _— — 
2. Bur he who is outlaw'd ſhall forfeit che Profits of his Land of lg ces 
Franktenement ti the King. 9 DD. 6, 20. U. 21 Y. 7.7. 85 . gr. 
vant &c. pl. 2. cites 8. C. — Br. Iſſues return'd, pl 10. — 88 


3. If a Man leaſes at Will, and Leſſee ſows, and after Leſſor is out- This was 
law'd, the Ring ſhall not have the Emblements, but only the Rent; not the 
For he ſhall not have more than the Lefſor himſelf ould have. 9 Pai ia. 
Þ, 6, 21, Co. 5. Oland 116. * 8, Oland's 


| Caſe, but is 
m Obiter Opinion there, and is not mention'd in any of the other Re of the Caſe as I have ob- 
ſerr d. * This ſcems mil printed for (b) in this nd the next Plea. 198 a drach 


4. Bur if the Tenant at Will had not ſown, then by the Outlawry 
of the Leſſor the King ſhould have che Profits, becauſe by the Out⸗ 
lawry the Will is determined. 9 — 6. 21. Co. 5. Oland 116. 8. [b] 

5. Jf a Man be outlaw' d in a Perſonal Action, the King ſhall pre- 
ſeat to his Churches when they void, tho" he has a Franktenement or 
Inheritance in them. 22 Aff. 33. admitted. 

6. A Man ſhall forfeit his Land by Outlawry of Felony. Br. Forfei- Br. Office 
ture de Terres, pl. 75. cies 9 H. 6. 20. | ir pay nay 

Br. Livery, pl. 5. cites 8. C.——— 8. P. For the Kin "ner 
kn & n pl. 36. cites S. C. and 13 Af. 5. e ee 


7. Where the Tenant is in Arrears of Rent to the Lord, and after the It was agreed 
Lord is outlau d, and then gets Charter of Pardon, the Lord ſhall not have by the whole 
the Arrears. Per Martin j. But Brook makes a Quære thereof; but Surt, Thar 


ſiys they are the Iſſues of the Land which is real, and therefore the Law 2 


may be with Martin. Br. Forfeiture de Terres, pl. 73. cites 9 H. 6. 57. jerv'd ben 

| an Eſtate 
fo Life, are not forfeited 194 „;becauſe they are real, and no Remedy for them — a Di- 
fires; Otherwiſe if upon a Leaſe for Years &c. Het. 164. Hill. 5 Car. CB. 2 Litt. Rep. 
352. Mich. 6 Car. C. B. the S. P. in the ſame Words. 

If Teftator leaſes for Life rendring Rent, and the Rent is Arrear, and after the Teſtator is outlaw'd, 
and dies, this ſhall not be forfeired, but his Execurors ſhall have the Rent; Per Hutton J. Winch. 58. 
in Caſe of Bulloigne v. Jerviſe —Hurr. 54.8 P. in 8. C. 

Lord Raym. Rep. 308. Hill. 9 W. 3. in the Caſe of Britton v. Cole, it is ſaid by Holt Ch. J. in de- 
livering the Opinion of the Court, that it is a Doubt whether the Arrears of Iſſues in ſuch Caſe ſhall 
be charg'd upon the Reverſioner, becauſe the Charge ariſes from the particular Default of the Tenant 
for Life, and not from any Charge upon the Inheritance, as in the Caſe of Iſſues. 


8. An Abbot may forfeit the Goods of the Houſe by Outlawry; but 
e contra of the Lands and Profits thereof; for thoſe are not ſorfeited by 
Outlawry. Br. Forfeiture de Terres &c. pl. 59. cites 10 E. 4. 1. 

9. If the Husband be outlaw'd in Treſpaſs &c. the fame ſhall not ouſt t he 
11.4 ber Dower ; for by ſuch Outlawry he ſhall not forfeit Freehold or 

ritance, Perk. S. 388. 4 

10. Lands appointed to be ſold by the Adminiſtrator of the outlaw d Per- 

ſon who died inteſtate, or Lands in Mortgage, are not forteired. Winch. 


$$. Hill. 20 Jac. C. B. by Hutton J. in of Bulloigne v. Jervaſe. 


[E] For- 


* 


1 Utlawry. 


RAN [E] Forfeiture in Perſonal Actions. Hm the King 


— all take the Profits. 
45 Sa pro ## Ms Y 


Br. Iſſues I. 17 a Man be outlaw'd in a perſonal Action, by which the King 
Return'd, is entitled to the Profits of his Land of which he has Eta; 
e of Franktenement, he may take the Profits, as Rent or Corn, ot by 
Br. Utlay. Manurance of the Paſture. 9 H. 6. 20. b. | 
| J. 36. 

2 C. and 13 Af. 5. accordingly.— Br. Forfeiture de Terres, pl. 30. cites 8. C. and 13 Aff. Ir. 
cordingly, upon Outlaw ry of Treſpaſs — Br. Ibid. pl. 105. cites 8 C. Per Cur. — Ibid. pl. 108. $p 
Per tot. Cur. Fin, Law Svo, 351. S. P. For Outlawry in Action Perſonal the King ſhall ret ſei, 
but take the Profits quouſque &c, Br. Reſeiſer, pl. 1. (bis) cites 9 H. 6. 20. — Br. Patents, pl. z its 
S. C. 


* Br. For- 2. But the King cannot upon ſuch Forfeiture plow the Land 


feiture de ſow. * 9 H. 6. 20 b. Curia. 21 H. J. 7. 
Terres, pl. 


20. cites 8 C. — Br. Office devant &c. pl. 2. cites 8. C. 
Fin Law 8vo. 351. S. P. 


Br. Iſſues return'd, pl. 10. cites 8. C 


3. Nor can cut Underwoods nor Trees. 9 H. 6. 21. 
Br. Livery, 4. The King upon fuch Forfeiture can * not ſeiſe the Land, by 
tes caule then ik he or his Heir reverſe the Outlawry or purchaſe Char 
Br. O-e ter Of Pardon, he ſhall be put ts his Livery, which is not Reaſon, 
devant, pl. 7 ID. 6, 20. b. Curia. 


2. cites 8. C. 8 : | 
* Unlcſs he is intitled by Office. Br. Feoffments de Terres, pl 3. cites 9 H. 6. 20. For the Land i nt 


forfeited, but he ſhall take the Profits. 


5. The King by ſuch Forfeiture has not any Poſſeſſion of the Land 
J 21 Y. 7.7. 
* Br. Feoff- bo For the Party outlaw'd * may make Feoftment, and then th 


2 ge Ter- King ſhall not have more of the Profits, 9 Þ, 6. 21. 21 h.. 


H 6. 20. | 
But otherwiſe where the King is intitled by Office to ſeiſe; for there he cannot make Feoffment till ater 
Livery thereof ſued. If the King has a Term by reaſon of an Outlawry againſt Leſſe of a Term for Tear, 
and the Leſer will make Feoffment, the Feoffment is void, becauſe of the Poſſeſhon of the Kang ; For 
none can by any Means put the King out of Poſſeſſion by Matter in Fact; Quod nota. Kelv, 5; d. 
Trin. 19 H. ;. pl. 12. 


* Br. Pa- 6. The King cannot grant over ſuch Land which he has by ſuch Out 
ren's, p1.3 awry, but it is void. *9 P. 6. 20. b. 
Fin. Law 7. So he can not leaſe the Land, 21 0. J. 7. 


8vo. . . 8 
8. P. Ro ts ly.——The King may diſpoſe of the Land itſelf of a Perſon outlaw'd. Raym. 17. Tru. 
13 Car. 2. B. * Windſor v. Seywell, and denied the Book of 21H. 7. 75. and ſaid that the Courk d 


the Exchequer is againſt that Book. Le. 33. S. C. 


8. But he may grant to another to levy the Profits in his Name. 
+ 6. 20. Þ, | 
* 9. If a Man be outlaw'd, he ſhall zot forfeit his Deer in his Park. Br, 
Account, pl. 94. cites 10 H. J. 6. Per Vaviſor. 
10. Where the King has the Profits of any Land, by reaſon of Ou. 
lawry in Action Perſonal, he may juftify LI Damage feaſant, and bi 
Treſpaſs; tor he has Intereſt in the Land. Quod nota, Br. AO)], 
pl. 63. cites 15 H. J. 2. 


11.4 
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8 . 

11. A Leaſe for Years of an Advowſon in Truft, is torteited by the Out- 
lawry of Ceſty que Truſt. But it was held likewiſe, that the King can- 
net have a Quare Impedit or an Ejectment, but a Subpena only. Hard. 490. 
Mich. 20 Car. 2. in the Exchequer, in Caſe of the Attorney General v. 
Sands, cites it as held Paſch. 12 Car. 2. C. B. in Sir Anthony Anger's 


Caſe. 


[F] In what Caſes the Forfeiture of one ſhall be Hi fei- 


ture allo as to another. 


1. IF 2 Conuſees of a Statute take by Capias the Body of the Conu⸗ 

for in Execution, and after one of the Conulees is outlaw'd in a 
Perſonal Action, this ſhall be a Forfeiture of the Oebt againſt both; 
(0 that the King may put the Tonuſor out of Execution at large. 
P. 11 Car, B. R. between North and Fines, per Cuxiam, in Writ 
of Error upon a Judgment in Bank in Action of Calc, whereof the 
Conſideration was to procure a Otlcharge from the King to (ec him 
at large out of Execution, in the Cate akoreſaid. Mich, 11 Car. 


Rot, 520. 
2. Holt Ch. J. in delivering the Opinion of the Court, in the Caſe of 


Britton v. Cole, Ld. Raym. Rep. 308. cites Lane. 96. and 2 Roll's 
Abr. 159. [Prerogative (I)] pl. 4. which he ſays is obſcurely reported, 
viz. That the Cattle of one Tenant in common ſhall not be taken upon a 
Levari Facias upon the Outlawry of the other; if the E/fate of the other 
Tmant ia common be particularly found, it is good Law: For it a Levari 
Facias be to levy the Profits of a Moiety, the Cattle of the other Te- 
nant in common there levant and couchant cannot be taken; For the 
Tenant in common, which was outlaw'd, can only forfeit the Pernancy 
of the Profits of his Moiety. But that Matter of the Tenancy in com- 
mon mr/t be intended to be found upon the Inquiſition, otherwiſe it is not 
Law; For if A. hath Land in which B. has Common of Paſture tor Sheep, 
A. is outlaw'd, and the Title of B. is not found upon the Inquiſition, his 
Cattle may be raken upon a Levari Facias, until he hath pleaded his 
Title in the Exchequer, and hath it allow'd. Contra it his Title had 
been found upon 8 In 2 Ro. Abr. 159. there are ſome Caſes 
which ſeem to the contrary; but they are not intelligible. As the Caſe 


there 159. pl. 2, 3. Stafford v. Bateman (che ſame Caſe, 3 Cro. 431.) 


which ſays, That upon a Levari Facias the Sheriff may ſeiſe, bur not 
ll, which is a Contradiction; for every Levari Facias requires a Sale 
8 well as a Seiſure; therefore the Book is falſe printed, and it ought to 
le a Fieri Facias, as 3 Cro. is. Now no Levari iſſues for a Debt againſt 
the Perſon, but where the Land is Debtor. Ld. Raym. Rep. 308. Hill, 
W. z. in Caſe of Britton v. Cole. | 
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[G] ho /hall have the Forſeiture. 


1. F A. leaſes to B. a Coal-Mine within the County Palatine of Dur. 

ham tor Years, rendring Rent, and after the Rent being Arrey, 

A. is outlaw'd in an Action of Debt in Banco, and the Biſhop ol 
Durham is to have the Chattels of outlaw'd Men within his C 

yet it ſeems, becauſe chis Debt follows the Perſon, that the King 

ave the Arrearages, and not the Biſhop. Dubitatur M. 8 Jac, Bro 

tey's Caſe. 


(H) Forfeiture. How much ſhall be forfeited. 


1. Has a Recognizance or Bond, and after is outlaw'd on Attaint, 

e the King thall /e all the Land of the Conuſor or Obligor, tho 
he himſelf could have had but a Moiety. 5 Rep. 56. Mich. 3o&y 
Eliz. C. B. in Knight's Caſe. 

2. A. had recover'd againſt J. S. in an Action for Words, 500 J. D. 
mages. Afterwards ] S. and W. S. purchaſed Land in Fee, and alien di 
to B. A. was outlaw'd, and fo his Debt became forfeited to the King, 
The Queſtion was Whether the King ſhould have the Moiety of the 
3 of A. or the intire Moiety. And it was reſolved, that he ſhouid 
have the entire Moiety, tho' A. thould have had but the Moiety of the 
_— But the Debt coming to the King, he by his Prerogative ſhall 
have Execution of the intire Moiety; and it was adjudged accordingly, 
Cro. J. 513. Mich. 16 Jac. B. R. The King v. Death, 


— 


(1) Forfeiture. Goods of vm may be taken, 


* rangers. 


S. P. per 1. IF a Man is bound to two in an Obligation, and the one is outles', 


T Roilhie the King thall have the intire Obligation to himſelf alone. Br 
J. in Caſe P Choſe in Action, pl. 2. cites 19 H. 6. 7. 

of Cullom 

v. Sherman, cites 15 E. 3,———See Pl. C. 243. a. S. P. in Caſe of Willion v. Ld. Barkley. 


S. P. 3 Bulſt. 2. Where a Feme Executrix takes Baron who is outlaw'd, the Gods 0 
af Hir 8 the Teſtator by this ſhall not be forfeited; per Priſot. Br. Forfeitute de 
Harriſon, Terres, pl. 71. cites 33 H. 6.31. 
3. So it is where the Executor himſelf is outlaw'd, the Goods of the 
Pegs thall not be forfeited. Br. Forfeiture de Terres, pl. 71. cls 53 
3 
4. Treſpaſſor takes my Goods, and after is outlaw'd, theſe Goods at 
forfeited; per Hobart; and thoſe of the Exchequer wrote for then. 


Quzre if by Information without Office > Bur it ſeems tllat 5 pes 
We 


ES ESeS5S 


T TY 


Owner ſhall have them upon Suit made; tor his Right remains. Br. 
Forfeirure de Terres, pl. 53. cites 6 H. 9. 9. 

If there be a Commoner, or other Tenant in Common with Defendant, 
his Beaſts may be taken on the Land, unleſs the Title of the Commoner 
or of the Tenant in Common be found by the Inquiſition; and fo it is of a 
Leaſe for Tears 85 to Outlatry; tor they are bound by the Inquiſition, 
and ſo is their Title, till they avoid it by Monſtrans de Droit in the Ex- 
chequer. 1 Salk. 395. Hill. 9 W. 3. B. R. Britton v. Cole. 

6. If an Outlaw makes Feoffment of his Lands after Inquiſition, the Cat- 12 Mod 176. 
tle of the Feoffee may be taken for the Iſſues of thoſe Lands, a fortiori the S. C & P. 
Cutle of a wrong Doer, who has no Pretence of a Title; Per Holt Ch. 

J. Carth. 442. in Caſe of Britton v. Cole. 


— —_— 


—_—_ 


) Forſeiture. Strangers. How far the Tithe &c. of 
Strangers are affected by it. 


1. JF the King has a Term by reaſon of an Outlawry againſt Leſſee of a 
Term for Tears, and the Leſſor will make Feoffmenr, the Feott- 

ment is void, becauſe of the Poſſeſſion of the King; For none can by 
any Means put the King out of Poſſeſſion by Matter in Fact; Quod no- 
u. Kelw. 53. b. Trin. 19 H. J. pl. 12. 

2, It Diſſeiſſee be outla wd, he ſhall not forfeit the Profits of the 
Land. Arg. Goldsb. 55. pl. 8. in Beverley's Caſe. 

3. If a Copyholder be outlaw'd, the King ſhall have the Profits of his G. Treat. 
Copyhold Lands, and the Lord has not any Remedy tor his Rent. % Tenure: 
Arg. Le. 99. in Caſe of Suliard v. Everard. Go * 


| Cop. 150. 
164. that Lord Coke ſays that if a Copyholder be outlaw'd, the Lord upon Preſentment mall have the 
Profits of the Lands; bur that it is ſaid Lex Cuſto 210. that if a Copy holder be outlaw'd in a Perſonal 
Ation, it is no Forfeiture of his Copyhold, but the King ſhall have the Profits. But the Lord Ch. B. 
lys, Quere of this; for then how can the Lord have his Services paid him ? 


4. A. acknowleged a Recognizance to B. and after to C. At the Suit 
of B. the Lands of A. were extended at 20 l. per Ann. Afterwards C was 
outlaw*d, by which the Recognizance came to the King, and Proceſs 
of Extent iſſued for him. It was found that A. had nothing but the 
Land extended by B. and that it was worth 40 J. per Ann. more than the 
201, it was extended at. Scire Facias was awarded againſt B. to anſwer 
the Syrplyſage above the 201. per Ann. B. pleaded his firſt Extent by 
Inquiſition, and that he was not yet ſuriefied. Judgment tor B. tor the 
Conuſee is to take his Chance. But Clerke the 2d Baron held ſtrongly 
the contrary, Cro. E. 265, 266. pl. 8. Mich. 33 & 34 Eliz. B. R. the 
Queen v. Wall and Green. | 
1 5 King ſhall not have the 2 1 Land 3 * But A Dur 
wpainſt the Ce/ty gue Uſe, or Ceſty que Truſt. Sty. 41. per Roll Ch. J. in due, truſt, 
Cale of the Kings, Heng : =A | : 7 Rs 
Bond be 
8 the King ſhall have the Bond. Cro. J. 513. in Caſe of the King v. the Executors of Sir J. 


6. A. recover d a Fudzment againſt B. After Judgment B. was outlaw'd at 
the Suit of J. S. and his Lands ſeiſed into the Hands of the Crown. Afterwards 
A. tot out an Elegit. The whole Court were of Opinion that the Lands 


being ſeiſed by the Crown before the ſuing out of the Elegit, erk 
| cou 


n 
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The King 
cannot have 
Action of the 
Goods of 


him who is 


could not be an Amoveas Manum awarded, altho' the Judgment yg 
prior to the Outlawry. Show. Parl. Caſes, 75. in Caſe of the Kin g 
Baden, cites Hard. 106. [in the Exchequer, Trin. ] 1657. Mates 
Whitfield. | 

7. A. was outlaw'd at the Suit of B. and Zands in his Poſſeſſion wer 

extended. J. S. claim Title to them, brought Ejectment, and pleady 
to the Inquifition, An Injunction was pray'd for the King to ſtay Pro. 
ceedings at Law, but it was denied ; For tho? a Perſon outlaw'd can. 
not atie! Extent prevent or avoid the King's Title by any Alienation 3 
appears 11 H. 7. vet the Outlawry gives no ſuch Privilege to the Poſſeſ. 
lion of a Diſſeiſor, but that the D!ſ/e;ſſee may enter and bring his Zjecf. 
ment ; For by the Outlawry the King has a Title only to the Proft 
and no Iutereſt in the Land. Bur it was order'd that the Eje&ner 
ſhould be brought in this Court, becauſe the King's Revenue was cog. 
cern'd. Hard. 176. Hill. 12 & 13 Car 2. in the Exchequer, Hamong' 
Caſe. 
8. If there be two Tenants in Common of a Reffory for Years, and ons 
is outlaw'd, yet the other upon thewing of the Matter may have Debt 
tor the Moiety. Sid. 49. pl. 11. Mich. 13 Car 2. B. R. in Caſe of Cale 
v. Banbury. 

9. It Tenant for Life is outlaw'd, and dies, it may be a Queſtion whe. 
ther the Hes Arrear can be extended on the Reverſioner; Per Holt (h, 
J Carth. 442. Britton v. Cole. | 

10. A. owes Money to B. on a Fudgment, and to C. on a Bord. A. i; 
outlaw d at the Suit of the Obligee, and his Lands ſeiſed on the Outlawr;: 
And the Queſtion was, Whether the Conuſee of the Judgment coul 
extend theſe Lands? And it was held the Outlawry thould be preferr' 
and that the King's Hands ſhould not be amoved, unleſs the Conuſe 
could few Covin, and practiſe between the Obligor and the Obligee. : 
Salk. 495. pl. 2. Mich. 5 W. & M. Attotney Geaeral v. Baden. 


(L) Actions forfeited. What. And what the King may 
have, in Reſpect of the Outlaw. 


1. Man was bound in a Recognizance, and had a Defeaſance, and Ex. 
cution is ſued againſt him, and he pleads the Defeaſance; and 

notwithſtanding this Execution is awarded erroneouſly, and atter the & 
nuſor is Outlaw'd in an Action Perſonal, and then gets a Pardon, and jus 
a Writ of Error, and well notwithſtanding the Outlawry ; tor he is not 
to recover any thing, but to diſcharge his Land by this Suit, which Dj: 
charge, nor the Land, was not forfeited to the King by Outlawry it 
Action Perſonal; quod nota. And therefore the Title and Cauſe to have 
Writ 0 Error was not forfeited. Br. Forfeiture de Terres, pl. 72. cite 
29 All. 47. 

2. It was awarded that he who is outlaw'd for Treſpaſs, and after g 
a Pardon, ſhall have Action of Treſpaſs of Battery or Falſe Impriſonment 
done before the Outlawry, and ſhall recover his Damages tax'd by tbe 
Court; tor otherwiſe the Tort ſhall be diſpuniih'd. Br. Forteiture de 
Terres, pl. 38. cites 29 Aff. 61. 

3. For the King may have Debt or Action of Goods carried away from 
him who is outlaw d, but he thall zot have Action for the Tort. Br. For: 
feiture de Terres, pl. 38. cites 29 Atl. 61. 


outlaw'd or attainted by the C Law bejore that ſome Man his /+//ed them to the Uſe of the King, 
it 
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gr that it be found by Matter of Record; and if the King may have Action, yet he has Election in what 


Court he will ſue, whether in Chancery or Common Law, Br. Prerogative, pl. 45. cites 39 H. 6. 26. Per 
Greenfield. 


+ The King ſhall have Action of Detinne of the Obligation of him who If a Man be 
ls 


utlaw*d ; Per Brian, quod non negatur. Br. Forteiture de Terres, pl. the Kin 


107. Cites 16 E. 4. 4. and 49 E. 3.5. may have 


—— 


0 : 
3 | | | good Action 

Ne ; who have Poſſeſſion of the Goods; For by the Qutlawry the P is in the Ki 

38 Ze RAA — 2 48 King by way of Action. Br. 9 ol. 45. — 

ſ. 30 H. 6. 26. 

|; 5. Where the King has the the Profits of any Land by Reaſon of Out- Br. Feoff- 

. Inory in Aion Perſonal, and Damage is done in depaſturing of the U Ae 12. 

6 Grals or Corn, he ſhall have Action of Treſpaſs; for he has Bure in . E 3s 

10 the Land, and yet he has not the Land it ſelf. Br. Treſpaſs, pl. 172. cites 

15 H. J. 2. 


— 


% F orfeiture. Patentee. Actions. „/ hut Actions Pa- dss Preto 


tive 


tentee may have, and in whoſe Name. M. b. 9) 


. \Rantee of the King cannot have Action of Goods of a Perſon 

outlaw*d without Poſſeton ; Per Grenefield; to which it was 
wer d, that it is the common Courſe in the Exchequer. Br. Prero- 
gative, pl. 45. cites 39 H. 6. 26. 

2. A. was accountable to F. S. and afterwards F. S. was out/aw'd in a 
Perſonal Action. A. died. The Queen granted to B. omnia Bona & 
Caalla, Exitus, Proficua, forisfactur & Advantagia quæcunque, which 
came to her by the Outlawry of J. S. — B. brought Account again/t 
the Executors of A. de ſon Tort. It was agreed of all Sides, that it this 
Action had been granted ſpecially, it had been clearly good; and tho? this 
Matter of Account is, at the Time of the Grant, «uncertain, yet it may be 
reduced to a Certainty by Matter ex poſt Facto, viz. by the Account, And 
tho'the Account be not expreſsly named in the Letters Patents, yet the 
Words of the Grant (ut ſupra) do amount to as much. And Gawdy J. 
concety'd this Account ought to be brought in the Queen s Name. And 
per omnes J. If A. had been living at the Time of the Grant of the 
Queen, the Grant had not been good ; for then the Action againſt the 
Executors, which is the Matter of Prerogative, had not been veſted in 
12 3 Le. 197. pl. 250. Hill. 30 Eliz. in the Exchequer. 


3. If a Man be outlaw'd in a Perſonal Action, and the Queen has the 

ts of the Land, and lets the ſame to another, the Grantee ſhall have 

Irſpaſs Quare Clauſum fregit; per 2 Juſtices. 3 Le. 213. pl. 262. 
Mich, 30 & 31 Eliz. B. R. in Caſe of Hitchcock v. vey 


48 (N) Patentee. 


+ 


tlawry. 
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(N) Patentee. Julie. How the Value to be chf 


on an Extent. 


8 C. cited 1. Eſendant was outlaw'd at the Suit of an After- judgment Credity 
and adjudg'd who gut a Leaſe from the Crown at a Quarter- purt of the Value, yy, 
P Cf for 1201. per Annum, where the Lands were well worth 478 1. and be 
72. Attorney levied only the 120 J. per Annum, and let the Outlaw take the re, 
Gen. v. Ba- The firſt Judgment Creditor brought an Elegit, and would have the 
wp * Leſſee account for the whole Value. But it was decreed (by which! 
a Seine former Decree was fer aſide) that the Leſſee could levy no more than th 
for Out- extended Value, which was at 120 1. per Annum, and could not enter ard 
lawry, the take all the Profits; for the Crown has no Intereſt in the Land extended, 
* —9 bur only Perception of Profits, but the Party may take out a Melius li 
o more grirend, and have them extended at a greater Value, And it was an. 
than the That the Leſſee ſhould change Place, and let in the firff Fudgment Creditor, au 
extended Ja- he pay the Leſſee 200 l. per Annum till Leſſee s Debt was ſatisfied ; and th 
Ine, and if Out/awry to remain in Force, And the Extent upon the Elegit aſter th 
moge of Extent upon the Outlawry, was held void quoad the Protector. Had 
what is 106. Maſters v. Whitfield and Hoskins. 

ſeiſed, the 2. When the Profits of the Land are found by an Inquiſition to bed 
_ ſhall ſuch a yearly Value, then the Lands remain a Debtor to the Value tillth 
— 5 Mod. Debt is ſatisfied ; but he can only agiit or mow thoſe Lands; Per Cur, 
117. in Caſe 5 Mod. 118. in Caſe of Britton v. Cole. 


of Britton 
y Cole, 
cites Hard. * IO En | 
106, ; * 


79 — (O) Forfeitute. Prevented, or ouſted, by Alienation & 
(F) pl. 3. 


In Outlaw ry 1. IF one is outlaw'd in Action perſonal, and Office is found that he 
in Action was ſeiſed of ſuch Lands the Day of the Ourlawry, he may mite 
5 nale the 4 Foffment of his Land well enough; for the King is not ſciſed. Br, Offce 


coftment l 
of the Party devant &c. pl. 2. cites 9 H. 6. 20. 
is good be- 2 IH $55 
fore the K ing has Poſſeſſion. But a Recovery againſt the Heir after Office and before Livery, go 
between the Parties, but not againſt the King if it be upon feint Title. Br. Feoffment de terres, pl. !;: 
cites 21 H. 5. The Courſe of the — 1 s, that by Feaffment before Seifure, the King u 
ouſted of the Pernancy of the Profits. But not by Feoffment after Seiſure. 1 Lev. 33. Paſch. 1 
Car. 2 B. R. Windſor v. Say wel. 

* S. P. And after this the King ſball not have any rap of it, Quod Curia conceſſit, Quod nota; For 
the King has not the Poſſeſſion, and the Owner has Power to make Feoffment, therefore the Profs 
ſhall go to the Feoffee, Br. Prerogative, pl. 38. cites 21 H. 7. 7. Br. Forfeiture de Terres f 

o. cites 8. C.— Idid. pl. 24. cites 8. C. becauſe the King cannot ſeiſe for Outlawry in Action perſon) 
Bur where the King may ſeiſe, the Party cannot ſo ouſt him of the Land. r. Iſſues Retorn, 5. 
9. cites 8. C. — S. C. cited by Gaudy J. Golds. 181. pl. 115. Anon. —— Ld. Raym. Rep. 307. Hl. 
W. z. in Caſe of Britton v. Cole it was ſaid by Holt Ch. J. in 1 the Opinion of the Coun 
that the Feoffment in ſuch Caſe is good, bur the Intereſt of the King to take the Profits continues mtl. 
 fanding the Feoffment ; tho* the Opinion in 21 H. 7. 7. is contrary —1 Salk. 395. 8 C. ands. P.——The 

le ſhall hold but the King ſhall have the Pernancy of the Profits. 12 Mod. 438. Anon. 


2. A fraudulent Gift of Goods will not defeat the King of the Forleitur 
by the Ourlawry ot one indicted for Recuſancy. See tit. Fraud (Of 
1. in the Notes, Paunceſoot v. Blunt. 


3. U 


* 


Utlawry. 343 
* If a Man outlaw*d buys Goods in another's Name, the þ King ſhall have For when | 


the Goods in the ſame Manner as if he had taken them directly in his 2 AF is 
oun Name. 12 Rep. 2. Paſch. 4 Jac. in Ford and Sheldon's Caſe. w7-theg we 


Intent and 


Purpoſe to 
lefraud the King of his lawful Duty, or Forfeiture by the Common Law, or A&t of Parliament, the 


King ſhall nor be barr'd of his lawful Duty or Forfeiture Per Obliquum, which belongs to him by the 
Lay if the Act was made De directo. 12 Rep. 2. Paſch. 4 Jac. Ford and Sheldon's Caſe: 


4. A. recover d Damages againſt B. who at the Time of the Judgment 
was jointly ſerſed in Fee with C. Afterwards B. and C. alien d. Then A. 
is outlaw d. The King, 8 Tears after this Outlawry, extends the Moiety of 
this Land for theſe Damages recover'd againſt B. The Barons were clear 
in Opinion that he ſhall have it in Extent ; for it was liable to the Ex- 
tent of the Party outlaw'd before the Alienation, and then when it 
comes to the rr by the Outlawry, altho' it be after the Alienation, it 
continues extendible for the King, tho' the Alienation was before the 
the Outlawry. Lane 20. Paſch. 4 Jac. in the Exchequer, Vork v. 
Alein. 
5. One outlau d made a Leaſe of his Lands, and afterwards theſe Lands S. C. cited 
among ft others were found by Inquiſition, and this Leaſe was pleaded in Bar Ars: Ls 
to bind the King, it being betore Inquiſition. And the Court held that in Cano 
2 Leaſe or other Eſtate made after the Outlawry and before the Inquiſi- Thornby v. 
tion, if made bona fide and upon a good Conſideration, will prevent the Fleetwood. 
King's Title; but otherwiſe if it be in Truft for the Party only, but that - . be- 
no Conveyance whereſoever made after the Inquiſition will take away wo of Out- 
his Title. Hard. 101. Paſch. 1657. in the Exchequer, the Attorney Ge- awry the 


neral v. Freeman. Land be 

alten'd, that 
prevents the King from the Pernancy of the Profits, cites 19 H. 7. 39. But if after Inguiſit im found, 
it will not; For tis by the Inquiſition that the Intereſt is veſted in the King, and before that he has no- 
thing at all, Cumb. 469. per Holt Ch. J. in delivering the Opinion of the Court, Britton v. Cole. — 
tHalk. 395. 8. C. and 8. P. cites Lanc 79. 3. Cro 431. 2 Roll. 159 Ld. Raym. Rep. 307. S. C. 
and S. P. by Holt Ch. JI. : 


6, B. was outlaw'd in Debt, e er at the Suit of S. and an 
Extent being taken out, it was found by Inguiſition 1 Ott. 1654. that he 
was ſezſed for Life of ſeveral Lands in Hampthire. They were ſeiſed into 
the King's Hands, and demiſed to the ſaid S. under the Exchequer-Seal. 
The Detendants as Tertenants pleaded, that before this Inquiſition and 
deiſure the ſaid B. by Fine ſur conceſſit &c. granted 7 Lands to one Ab- 
y for 500 Nears, if he ſbould ſo long live; That Abay died, and that after 
the Inquiſition his Executors demiſed them to the Defendants for 460 Years. 
The Attorney-General demurr'd, for that the 2d Leaſe was made ſince 
the Inquifirion and Seiſure, during which Time no Eſtate could be grant- 
d of the Lands ſeiſed. But the Court ſaid, that any one who has an 
Eiate or a Right precedent to the Outlawry may grant it over, unleſs 
it be the Outlaw himſelf, who cannot by his own Act defeat the King's 
lntereſt. Hard. 422. pl. 9. Trin. 17 Car. 2. in the Exchequer, the Attor- 
tey General v. Fox al'. 

7. Outlaw in Perſonal Action levies a Fine before Seiſure. The King 
cannot ſeiſe the Lands in the Hands of Conuſee, bur if the Seiſure be be- 
bre the Fine, the King may retain againſt the Conuſee. Ray m. 17. 
Trin. 13 Car. 2. Windſor v. Sey well. | | 

8. It a Perſon outlaw'd aliens his Lands before any Inquiſition taken 
br the King, which he may lawfully do, yet the Alienee muſt plead «ff 
the Extent in the Exchequer by ſvewing his Title Precedent. Carth. 442. 
in Caſe of 22 v. Cole, cited by Holt Ch. J. as Mich. 22 Car. 2. 

on v. Rainer. | 


(P) Forleicure, 


344 7 Utlawry. 


(P) Forfeiture. Relation. To what Time. 


1, IN Aſſiſe it was found by Verdict that the Plaintiff Jeaſed the Ling 

I to the Detendant for Life rendring Rent, and for Default of Py. 
ment to re-enter, and the Defendant did Felony, by which the Exigent wy 
awarded, and the Leſſor entred for Rent Arrear, the Leſſee ouſted him au 
after was outlaw'd ; but the King did not ſeiſe, but the Defendant com. 
nued Seiſin, and the Defendant zs now a Clerk convict. And by all th 
Juſtices, tho' the King had Cauſe to ſeiſe and did not ſeiſe, rhe Plan, 
tiff hall recover the Land. And by the Reporter it ought to have hee 
inquired when the Rent was Arrear ; For it it was before the Exigen, 
then the Entry of the Plaintiff is lawful; Contra if it was Arrear aft 
the Exigent. And therefore it ſeems that the Fudgment upon the Fx. 
gent, thall have Relation to the Teſte of the Exigent. Br. Conditions, yl 
x09. Cites 27 Aſl. 50. 

2. Note, by all the Juſtices except Markham, if a Man be attaintd 
of Felony or Treaſon by Outlawry, he ſhall forfeit all his Lands wii 
he had at the Day of the Felony or Treaſon done, or ever after. Quere inde; 
for it ſeems but from the Time of the Out/awry pronounced, or after; fit 
Outlawry has no Relation, as Verdict has. Br. Forfeiture de Terres, fl. 

5 98. cites 30 H. 6. 8. 
But if a 3. In an Appeal of Death, or other Felony &cc. Proceſs is awattel 
= Lt Fe. againſt the Detendant, and hanging the Proceſs the Defendant conveys my 
jony, and the Land, and after is 8 Conveyance is good, and ſhall & 


hanging the feat the Lord of his Eſcheat. itt. 13. a. 
Proceſ” 

againſt him, he conveys away the Land, and after is outlaw'd, the Conveyance ſhall not in that Ci 
prevent the Lord of his Eſcheat. And the Reaſon of this Diverſity is manifeſt; for in the Caſe of th 
Appeal the Writ contains no Trme when the Felony was done, and therefore the Eſcheat can relate (only) 
the Outlawry pronounced. But the Ind:itment contains the Time when the Felony was committed, a 
therefore the Eſcheat upon the Outlawry ſhall relate to that Time. Co. Litt. 13. a. b. 


+ By bare Outlawry the Party immediately forfeits his perſonal Gaul, 
and they are veſted in the OS and he does not forfeit the Profits of lu 
Lands, nor Chattels Real, till Inqui/ition taken. Held per Cur. 1 Sali 
395. Hill. 9 W. 3. B. R. in Caſe of Britton v. Cole. | 


—_ 


(Q) Forfeiture. In what Caſes. In General. 


S. E. and ſo WI a Perſon is appeal d or indicted of Felony, and abſents hin. 

Hich Tres ef tor ſo long a time that an Exigent is awarded againſt hin, 

fr? Biz be ſhall forfeit all his s and Chatrels which he had at the Time d 

Law, 8vo. the Exigent awarded, tho? he render himſelf upon the Exigent, and it 

352. afterwards found Not Guilty. 5 Rep. 110. b. 111. a. Paſch. 43 El 
B. R. in Foxley's Caſe. 

2, If a Man has a Charter of Pardon of elder Date than the Exigent, the 

Chattels are ſaved ; for the Cauſe of the ſaving them appears of Recon 

5 Rep. 111. a. in Foriey's Cale, cites 43 E. 3. 17. but ſays that it does 

not appear by the Book What Remedy the Party has, if the Cauſe of the 


ſaving of them be by Matter in Fact, as by Impriſonment, or that the 


Party was beyond Sea &c. 
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(R) Advantage of the Forfeiture. How to be taken. see (s) 


. IME BT upon Obligation. The King's Serjeants ſaid, that the Plain- 
« tiff was outlaw'd, and pray'd to have the Obligation for the King. 
* per Brian, We cannot give Judgment of it as Juſtices without Writ, but 
1. the King may have Writ of Detinue; and if this Matter was upon this 
1 WY Conteflion, there Judgment may be given tor the King. Br. Utlagary, 
WT ol. 47. cites 4 H. 7. 17. 
a 2, B. recover d in a ©uare Impedit, and before he had Execution he was 
„ed. The Queen brought a Scire Facias to execute the Fudgment. Re- 
bleed per tot. Cur. That the Scire Facias to execute the Judgment was 
„ eell brought, and there was Privity enough to ſue Execution of the 
U judgment, becauſe the Thing is in the Queen as it was in the Plaintiff, 
and that is a Thing in Action, and theretore it cannot be a Thing in Poſ- 
eon in che Queen; and ſo the is not to preſent, but is to proſecute the 
10 8 of the Judgment. Mo. 241. pl. 378. Mich. 29 Eliz. Bever- 
| ley's Cale. 
5 . A. outlaw'd B. in an Action of Debt, and J. S. having Goods of B. 
f j bis Hands, A. brought a Bill againſt F. S. to diſcover what Goods he had 
B. g. Bur J. S. demurr'd, becauſe A. ſhew*d no Title to thoſe Goods. It 
ss inſiſted againſt rhe Demurrer, that the Crown was only a Truſtee 
x0 ſor the Plaintiff, But Ld. Commiſſioner Gilbert held contra; and that 
iss meerly our of Grace that the King makes ſuch Grant of Goods of 


Perſons outlaw'd to the Plaintiffs, who have no manner ot Right before 
the Crown has granted them to him, and ſo allow'd the Demurrer. 2 


Ci: WY \V'ms.'s Rep. 269. Paſch. 1725. v. Bromley. 

de 4 And in ſuch Caſe the Attorney-General muſt be made a Party. 2 

* Wms. 's Rep. 269. v. Bromley. 

als, 8 

ty 

1 (S) Forfeiture. Remedies to get at it. See (R) 


. A Bill was exhibited againſt one outlaw'd, to diſcover his Real and 8 P. admit- - 
Perſonal Eſtate, and what ſecret Gifts and Conveyances he had made, ted __ 

cauſe by the Outlawry his Goods and the Profits of his Lands were 458. in che 
prfeited. The Defendant demurr'd, for that Nemo tenetur prodere ſe- Exchequer, 
plum, and to diſcover his Eſtate upon a Forfeiture. But the Court e in Caſe of 
bin WY contra; and that he ought to anſwer, becauſe the Crown is intitled to the Ittor- 
hin, WW iis Eſtate by Courſe of Law, and the Outlawry is in Nature ot a Gitt to wot on 
ie d de King, or a Judgment tor him; and a common Perſon may have a For the Ef. 
d e ike Bill in a like Caſe, to enable him to take out Execution. And he fett of ſuch 
En vis ruled to anſwer. Hardr. 22. Mich. 1655. in the Exchequer. The © Bill is ou 


FoteRor v. the Ld. Lumley. 1 


that ich 
„ the is forfeited 
already, and not to diſcover a Cauſe of Forfeiture. 


2. It is the Courſe of the Exchequer, in Caſe of an Outlawry, ro 
ſreter an Information in the Nature of a Trover and Converſion againſt one 
who has the Goods of the Party outlaw'd ; per Hale Ch. J. Mod. go. pl. 
is. Mich, 22 Car. 2. B. R. Anon. 


4 3, When 
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3 New Abr. 3. When the [nqui/ition is taken, it is return d by the Sheriff int C, 3 
7 59. Ti. Out- 4% then a Tranſcript of the Outlawry and Inqui/ttion is tranſmitted into th, 
goes” 4 ws, in Exchequer 3 aud thereupon if any Debts be return d due from any one to the 
ae Var Outlaw, on Application to the Exchequer @ Scire Factas iſſues to ſuch 
bis. Perſon, to e Cauſe why the King ſhould not have ſuch Sum found due 
on the Inquiſition to the Outlaw. 6 he Reaſon of returning the Trarf. 
cript of the Record from C. B. into the Exchequer is, that when the 
Inquiſition has return'd the Outlaw to be poſſeſs'd of any Goods or 
Lands, he being out of the King's Protection cannot enjoy any thing 
and the Profits of the Lands are to be ſeiſed into the King's Hands; — 
the Lands are not forfeited, unleſs it be in a Capital Caſe, and then af. 
ter the Vear and Day he forfeits as if he had been convicted: But in 
other Caſes the Profits are ſeiſed whilſt he continues outlaw'd, and there. 
fore the Tranſcript of his Record is ſent into the Exchequer, that the 
Court of Ordinary Revenue may have it in Charge; bur the Court of 
Exchequer uſually grants a Cuſtodiam to ſuch Perſon as ſued the Out. 
lawry. G. Hit. ot C. B. 13, 14. cap. 2. 


(T) Forfeiture. Se:ſure or Office. Neceſſary ; in what 


Caſes. And in what Caſes the King ſhall be fad 


ſeiſed by Office. . a, Ae, L. 


Hut ĩt was ſaid x, FT was in a manner agreed, that where it is found by Office tix 
23288 1 J. N. was outlaw'd in Treſpaſs, or ether Action Perſonal, and wa 
Law i. ſeiſed of ſuch Land the Day of the Outlawry, that by this the King is not 
otherwiſe. ſeiſed, nor the Eſcheator cannot ſeiſe b {ach Otice. And it was agreed 
Ibid. —— per Cur. That the Party, in ſuch Caſe. may difturb the Eſcheator fra 
Br Iſſues 7oaking the Profits; tor the Office is not ſufficient for the King. Br. Office 


yn Devant &c. pl. 9. cites 9 H. 6. 20. 


8. C. cited 2. Obligation in a Suit in Banco is put into the Cuſtody of an Officer, and 


Le. 64. pl. after it is ſurmiſed that the Plaintiff is outlaw'd, and the King's Ae 


84. Mich. came and demanded the Obligation for the King, and the Court would not 


& Hou grant it till the Plaintiff, and the Officer who kept it, were warn. br. 
Caſe of Obligation, pl. 38. cites 37 H. 6. 28. 


Beverley v. Cornwall. 


z Le 206. 3, In Outlawry the Queen ſhall have Obligations, Statutes, Recog- 
Arg. S. C. nizances, * Leaſes tor Years, next Avoidances, without Office, becauk 


2 8 the Queen is intitled by the Record of the Outlawry ; r Clark J. Mo, 


Lane. If 292, 293. Paſch. 32 Eliz. in the Exchequer, in the Caſe of Sir M. Finch 
in Sir Edw. v. 'T hrogmorton. 

Dimock's | 
Caſe, Arg. cites 21 H. 7. 8. S. P. — Ibid. 63. per Tanfield Ch. B. Trin. 7 Jac. in the Exchequer ind. C 
——And ſee pl. 5. | 


4. If the Outlaw purchaſes Cattle after the Outlawry, the Property 0 
them is immediately veſted in the King; Per Holt Ch. ; # Carth. 4. 
Hill. 9 W. 3. B. R. in Caſe of Britton v. Cole. 

5. By Outlawry, Leaſe for Years is forfeited before any Seizure ; and 
theretore it ir be /o/d after Outlawry, and before Seizure, the King dil 
avoid the Sale; but if one Outlaw'd fell an Eſtate in Fee before St 
the Sale is good, and the King ſhall not have the Pernancy of the Hb. 
ts; but it the Sale be atrer Seizure, the Sale ſhall hold, bur the _ 

Ina 
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(hall have the Pernancy ot the Profits; bur even in Caſe of a Leaſe there 
ought to be an Office found for the King; Per Holt Ch. J. 12 Mod. 
438. Mich. 12 W. 3. Anen. 


(U) Tn what Caſes the King may ſeiſe, and when. 


1. Man leas d for Years, or at Will, and after was outlaw'd in a Per- 
ſonal Action, as Treſpaſs, and Writ iſſued to inquire of what 
Land he was ſciſed at the Time of the Outlawry ; and it was found that 
he was ſeiſed of the Land leaſed, by which the King committed it to ano- 
ther who entred, and the Leſſee tor Years brought Writ of Treſpaſs 3 and 
the Defendant pleaded the Matter above. And the Opinion of the Court 
was, that ot the proper ſhewing ot the Defendant himſelf, the King can- 
not ſeiſe, and then the Grant is void. Br. Patents, pl 3. cites 9 H. 
6. 20. 

2. Leaſe of Goods to A. for Nears, A. is outlaw'd; a Scire facias iſſues 
for the King. He ſhall not have the Goods till the Leaſe be ended; 
Per Dodderidge J. 3 Bulit. 17. Hill. 2 Jac. in Caſe of Waller v. Han- 
ger, cites 13 R. 2. 


FFF _—© 5B UF - MW _ 0-0 


t 


V) Seiſure. Of the different JYrits of Seiſure, and their 
different Oßerations; and what may be taken by them. 


PHE Writs of Execution for the King are Ca. Sa. to take the Bo- 12 Mod 177. 
dy, Fi. Fa. to take the Goods, Extendi fac to take the Lands, S. C. & P. 
and tne long Writ in the Exchequer, which comprehends them all. Now 


10 even by that Writ the Goods of a Stranger cannot be taken, becauſe the 
10t Steritt has no ſuch Authority thereby. Bur otherwiſe it is of a Levar: 
br. . de Exitibus terre. Cumb. 470, Mich. 10 W. 3. B. R. Britton v. 


Cole. 
2. The Cattle of a Stranger being Levant and Couchant on the Land of Comyns's 
the Perſon outlaw'd, may be taken by Virtue of a Levari fac. tor the ma 1 34: 
Ki © C 1 C. Accord 
NA ing. Cumb. 469. Britron v. Cole, 


g ingly.— 
ule 1 Salk. 395. 
Mo, SC. & P. For they, and not the Cattle of the Owner of the Lands, are the Iſſues of the Lands; Per 
h Halt Ch. J. Carth. 442. S. C. 5 Mod. 117. 8 C. — Skin. 617. pl. 13. S. C. accord- 
I boly, Comb. 434. 469. S. C. accordingly.—12 Mod. 176. S. C. accordingly. — Ld Raym. 
ep. 305. S. C. accordingly. And Ibid. 306. Per Holt Ch. J. The Land is Debtor to the King, 
ge nd that makes the Cattle upon it liable to this Execution; For it the King ſhould not have this Re- 


nedy, the Pernancy of the Profits of the Land upon Outlawry would be very ſmall, and it may be 
would be worth nothing; for then it would be in the Power of the Man outlaw'd to defraud the King 
the whole, by letting of the Land to Paſturage ; in which Caſe, if he could not ſeize the Cattle Le- 
"at and Couchant upon the Land, he could not have my Remedy againſt him who ſhould hire the 
Lind for Agiſtment; nor could he have the Money payable by ſuch Contract, becauſe it would be an 
Agreement in gross. But if the Outlaw had made a Leaſe of ſuch Lands before the Exigent return d, 
then the Cattle of a Stranger cannot be ſeiſed by Virtue of a Levari facias on the Lands; Per Cur, 5 
117. in Caſe of Britton v. Cole. . 


3. Outlaw aliens his Eſtate, Feoffee puts in his Cattle; they are ſub- Ld. Raym. 


kt to a Seizure for the King, the Feoffee having the Eſtate in the ſame Rep. 307. , 
x | Plight® C. & 8. P. 


7 
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by Holt Plight and Condition as the Feoffor had it; and tho* the Feoffment be 
Ch. J. good, yet it deſtroys not the King's Title; Per Holt Ch. J. in deliyer. 
ing the Reſolution of the Court. Cumb. 469. Britton v. Cole. 
S p Per 4. The Goods of the Perſon outlaw'd are not the Iſſues leviable by the 
Holt Ch. J. Levari ; for thoſe are the King's without Inquiſition; and that makes out 
, Ld Raym. the Difference between Chattels Real and Perſonal, the one being ley. 
Ia 50% in able by Levari, the other nor. Cumb. 469. Britton v. Cole. 
1 5. In Caſe ot a Fi. Fa. no Goods ſhall be taken on the Land, but the 
Goods of the Debtor only ; ſor that Writ gives the Sheriff Authority to le. 
vy only De Bonis & Carallis of the Owner, and therefore differs fron 
Lev. fa. which gives Authority to levy De Exitibus rerte. Cumb. 470. 
Hill. 10 W. 3. B. R. Britton v. Cole. 


there 
(X) Proceſs of Outlawry ; awarded by whom. jo. c 
* Man was indicted of Death before the Coroner, and in the Rollo 
1 the Coroners ; and upon this he was outlaw'd upon the Roll if the 2, 
Coroners before whom he was indiffed. Quære if the Coroner may award lay 6 
Proceſs of Outlawry. Br. Utlagary, pl. 38. cites 27 Aſſ. 47. 1 att: 
2. The Opinion of all the Court of Common Pleas was, that if one be ther C 


Outlaw'd before the Juſtices of Aſſiſe, or Juſtices of Peace, upon an la- riGed 
dictment of Felony, that they may award a Capias Utlagatum. And {6 iherl 
was the Opinion ot Periam Chief Baron, and all the Court of the Ex- 
chequer, as to the Juſtices of Peace; For they that have Power to award 
Proceſs of Outlawry, have alſo Power to award a Capias Utlagatum, 2 
incident to their Authority and Juriſdiction, See the Statute of the 34 
H. 8. cap. 14. for Certificate of a ſhort Tranſcript of every Attaindet, 
Conviction, or Outlawry of Felony, by the Clerks of the Aſſiſe, Clerks 
of the Peace &c. into the King's Bench, on Penalty of 4o 8. &c. And 
note well, that ſuch Tranſcript is by the ſaid Act made to be of as great 

Force as the Record irſelt, but cites Lambert in his Juſtice of Peace, tol, 
563. contra, and 1 Ed. 6. cap. 1. that Juſtices of Peace, in Caſe of Pro- 
tanation of the Sacrament, ſhall award a Capias Utlagatum throughout 
all England. 12 Rep. 102, Anon. 


z. 
_— 1 

N45 

x q+ 

(Y) Proceſs of Outlawry. Upon what Return it ſhall 2 

y iſſue. fend; 

eve 

And the Ca- 1. HE Sheriff return'd upon a Capias quod mandavi Ballivo &c. 15 
pias foall be who anſwer'd .2uod cepit Corpus &c. and had not the Priſoner at ly 
1 . the Day. And Diftreſs was awarded to the Sheriff' againſt the Bailiff, al rig 
Aa ÞE return'd Nihil, and thereu on iſſued Capias infinite, but not Exigem ifor 
Corpus of the For this does not lie in this Caſe at the Common Law, and the Statute he 
Defendant. does not give it. Br. Exigent, pl. 46. cites 5 E. 4. 4. fl. 1 
_ 2. In Cam. Scacc. it was ſid by ſome of the Juſtices, that if a B- 6 
, oe 2 of Hoop be ſued in one County where he has nothing, and the Sheriff returns hin pr 


2 Biſbop of Nihil where he has Land in the County Palatine of L. or C. where the King 
Wales or Ire- Writ does not run, upon ſuch Return of Nihil, Proceſs of — 


land; for 


— — 


— 


22 
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fall not iſſue; For he is a Peer of the Realm, and theretore Exigent they are 


all not iſſue. Br. Exigent, pl. 47. cites 5 E. 4. 108. not Peers of 


any more than à Biſhop of France Markham Ch. J. ſaid we will be adviſed. Thad. —_ 


. After the Sheriff has return'd a Cepi, if he has not the Body at the 
Day, the Court will not award an Exigent on the Suggeſtion of an Eſcape, 
les the Sheriff will return one. 2 Hawk. Pl. C. 303. Cap. 27. S. 117. 


(Z) Proceſs and Proceedings. 


IN Cafe of Felony one Capias only ſhall be awarded, and no more, and Br. Proce$, 

then Exigent. Brook makes a Ynere; tor it is ſaid elſewhere, that pl. 149. cites 
there ſhall be ove Capias in Murder, and two in Felony. Br. Exigent, pl. ? . _ 
ſa cites 22 Afl. $1. | Day it is 
uſual to 
have two Capias's and Exigent in Felony, and in Treaſon only one Capias and Exigent. 


2. 25 E. 3. Stat. 5. cap. 14. Enacts, That after one is * indiffed of Fe- Serjeant 
lny before the Fuſtices of Oyer and Terminer, the Sheriff ſhall be commanded 3 
»attach his Body by a Capias; And if he returns a Non eſt inventus, ano- * 8 
ther Capias ſball iſſue, returnable in 3 Weeks, whereby the Sheriff ſhall be di- that in all 
tel to ſeiſe his Chattcls, and to keepthem till the ſaid Return. And if the Indictments 
teriff then alſo return a Non eſt inventus, and the Indictee cometh not, the 8 
Lugent ſhall be awarded, and the Chattels ſhall be forfeited. But if he yield bu Capi 451 
bim/elf, or be taken by the Sheriff or other Officer before the Return of the 24 to the She- 


(apias, his Goods and Chattels fhall be ſold. . oy 


where the Proſecution is commenc'd before the Exigent ſhall go, unleſs it be after Judgment; in which 
(aſe, and in all Caſes of Death or High Treaſon, one Capias is ſufficient. But quære as to Appeal of 
due, whether 3 Capias's are not ſtill neceſſary, as they were at Common Law, notwithſtanding it's be- 
ig nade Felony by Statute ; That it ſeems doubtful whether 2 Capias's were not required by the Com- 
m Law in all Indictments and Appeals of any other Felony ; but that, however, it is certain that 
+ are requir'd in all Indictments of any other Felony by this Statute, 2 Hawk. Pl. C. 303. cap. 27. 
15. 116, | 
t ſeems to have been the general Opinion that this Statute extends to Appeals as well as Indict- 
nents, tho* it mentions only the latter; — it extends not to any Indictment or Appeal of Death, tho” 
& peaks of Felony in general. 2 Hawk. Pl. C. 303. cap. 27. 8. 116. 


4. In Capias ad Computandum, or ad Satisfaciendum, and in every 
(ma which iſſues after Fudgment, Exigent ſhall iſſue after the firſt Ca- 
pus, becauſe ir is of a Thing adjudg'd. 40 E. 3. 25. a. pl. 28. 
In Debt ir was agreed, that it at the Exigent return d, the Defen- 
lant comes by Superſedeas upon Mainprize, and the Plaintiff is eſſo:gn'd, the 
Defendant ſhall have Idem dies without Mainpriſe; and there, it the De- 
adant does not come at the Day, the Plaintiff ſhall only have Di/*re/s, and 
er Exigent again. Br. Proceſs, pl. 23. cites 45 E. 3. 10. | 
. Action in one County; a Man may have Latitat in another County, 
alert Capias lies in the Original; but the Exigent ſhall not iſſue bur 
aly in the County where the Original is brought, and not in the fo- 
rign County where the Latitat is awarded; bur after Latitat awarded in 
iloreign County, he may reſort to an Exigent in the firſt County where 
lie Original is brought; and this againſt the ſame Party. Br, Exigent, 
IL 19. cites 11 H. 4. 27. ; 
6. 6 H.6. cap. 1. Enacts, That before any Exigent be awarded againſt Hove! of 
Prions:indiffed of Felony and Treaſon before the King in his Bench, Writs of 65 Wee? Fad 


(ian ſhall be directed as well to the Sheriff of the County in which they te Lincali, 


40 tadided, 


| 
t 
( 
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Raye T inditted, as to the Sheriff of the County whereof they be nam'd in the Ing. 
Late of Cheſ- ments, the ſame Capias having 6 Weeks at leaſt before the Return of the ſane. 


= - ont, which Writs return'd, the Fuſtices ſhall proceed as they have done before ; ant 
115 ＋ * if any Exigent be awarded, or any Outlawry pronounc 4 againſt ſuch Pera 
Sheriff of tndited betore the Return of the ſaid Writs, the ſame ſhall be void Andy 
Cheſter, _ Ordinance ſhall endure ſo long as ſhall pleaſe the King. 

cording to the ; 
Statute. And it ſeems that Proceſs ſhall iflue to Cheſter, by the general Words of the Statme, which 
wills that in ſuch Caſe Capias ſhall iſſue to the Sheriff of the County where he dwells, and to the $.. 
ritt of the County where the Fact was done. And ſo it ſeems the County Palatine to be bound by the 
ſeveral Words. Quere. Br. Cinque Ports, pl. 22 cites 31 H. 6. 11——Br. Exigent, pl. -I. c., 
5. C. That Capias was awarded to the County Palatine, according to this Statute, and was not certife; h 
which the Plaintiff pray'd Exigent And becauſe the Statute is general, there fore Proceſs was granted i 
the firſt County, but it does not appear what Proceſs ; therefore it ſeems that it Mall be 3 Catia in , 
1 /# County, and then Exigent; for the Statute does not reſtrain it, as it ſeerrs, and the Statute {pea 


o 


Inditiment of Treaſon and Felony, Br. Exigent, pl. 71. cites 31 H. 6. 11.—S. C. cited 2 Hawk, Pl. C. 32; 
cap. 27. S. 124. and fays, It ſeems to have been admitted in this Caſe, that an Appeal originally commenc'; 
in B. R. is within the Equity of this Act, and that an Outlawry thereon is erroneous, if there wer: ;, 
Capias containing the Space of 6 Weeks, directed to the Sheriff of the County whereof the Appellee i 
nam'd, as this Statute requires; by which it ſeems implied that ſuch an Appeal is not within the St. 
tute of 8 H. 6. but of 6 H. 6. and that the ſame is ſtill in Force. 


Apeal in the mn 8 H. 6. cap. 10. S. 2. Enacts, That upon every Indif7 ment or Ayu 


pes. of 1 by which any of the Lieges dwelling in other Counties than there where fich 
ann . . 


— 2 Indi ment or Appeal is taken of Treaſon, Felony, or Treſpaſs, befir: oy 
the Crunty of Fuſtices of Peace, or other having Power to take ſuch Indi ment &c. or ale 
S. Yeeman, Commiſſioners or Fuſtices in any County, Franchiſe or Liberty, befure ay 
alias dem Hxig ent awarded after the firſt Capias return d, another Capias ſhall be azar. 
f — Aut ed, directed to the Sheriff of the County whereof he which is ſo inditted i 
of E. and © ſuppoſed to be converſant, containing 3 Months from the Date of the Iii 
Proceſs with where the Counties be holden from Month to Month; and where the Counties is 
Proclamation Lolden from 6 Weeks to 6 Weeks, be all have 4 Months, until the Dy 


at the Exi- 


Au was tes 38 Return of the Writ ; by which ad Capias it ſball be commanded to the She- 
made in the Tiff to take him by his Body, if he may be found within his Bailiwick : A 
foreign County if he may not be found, that the Sheriff make Proclamation in two Counties li 
according to tore the Return, that he, which is ſo indicted or appealed, appear before the 


phe Stars Fuſtices or Commiſſioners where he is indicted or appealed Ec. to aur 


is not nam'd the King, or to the Party of the Felony, Treaſon, or Treſpaſs whereof be is in. 
in the Pre- ditted or appealed 5 After which 2d Capias return'd, if he which is indiſu 


|; the N | 
a of or appeaPd come not at the Day, the Exigent ſhall be awarded. 


where the Writ is brought. But contra euere he is ſued in the County of F. by Name of J. B. of C. inte 
County of N. alias diftus F. B. of D. in the County of F. For it appears by the Premiſſes that he is ro: 
converſant, nor dwelling in the County where the Writ is brought; for that <obich is in the Alias dif 
is not anſeverable, as to ſay that he was not of the Vill in the Alias dictus the Day of the Writ, nor ever after 
but to fay that be was nct dwelling in the Vill or County in the Premiſes the Day of the Writ &c. is a good 
Plea. Br. Proclamation, pl. 5. cites 1 E. 4. 1, S. P. & S. C. cited in Marg. 2 Hawk. Pl. C 305. 
S. 126. And ſays, That if a Defendant be nam'd of B. and late of C there is no Need of any Capias to 
the Sheriff of the County wherein C. lies, becauſe it appears that the Defendant is at preſent converſant 
at B. Putif a Defendant be named of no certain Place at preſent, but only late of B. and late of C. and lat! 
D. being all of them Counties different from that wherein the Proſecution is commenced, a Caplas ſhall 
go to the Sheriff of 8 one of thoſe Counties ' 


P. was indifted of Fe — before the Juſtices of Gaol- Delivery in the County of S. and outlaw'd upon i 


and brought Error, becauſe in the Indictment he is ſuppoſed to be of London, and the Capias was awarced | 


to the Sheriff of S8. whereas by this Statute it ought to be to the Sheriffs of London, in which he in- 


habited ; and for this Cauſe the Outlawry was revers'd. Cro. Eliz. 179. pl. 10. Paſch 32 Eliz, in b. h. 
Purſell's Caſe, 


Appeal in the F. 3. If any Exigent be awarded in ſuch Indi ment or Appeal againſt the 
—_— Y. Form aforeſaid, or any Outlawry pronounc d, they ſhall be * void. 


Appellee was dwelling at Cheſter the Day of the Writ purchas'd, and Proceſs continued till he «vas auI 


Per Choke, the Statute of 8 H. 6. cap. 10. wills, that in Indictments of Felony, Treaſon, Treſpaſs, ol at 
peal ſued in another County than chere the Defendant dwelt before Exigent awarded, Capias ſball jjjue l the 
erf where he dwclls; and no ſuch Capias iſſued in this Caſe, by which, becauſe he came the le 
Term that the Exigent was return'd, therefore he pray'd that the Outlawry be revers'd, and could not 


but was put to his Writ of Error. Br. Utlagary, pl. 20. cites 19 H. 6. 1. 2— Fitzh, Tir. Error, 
pl. 26. cites 8 C. 4 


22 
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Hel Impriſonment ; and yet it is agreed that otherwiſe it is in C. B. For this is in B. R. and yet the Ha- 
tute ſays that for Default of the Capias, the Exigent jball be void. Br. Utlagary, pl. 20. cites 19 H. 6. 


* * * 


1. 2. 
* This is to be expounded oy the Common Law, viz. that it ſhall be void by Writ of Error. Pl. C. 
1:7. b. in Caſe of Browning v. Beſton. Rep. 59. b. in Lincoln-College Caſe. Arg. S. P. 

Hob. 166. in Caſe of Winchcombe v. Puleſton &c. Hobart Ch. J. ſays, that this is well expounded to 
be void by Writ of Error. Serj. Hawkins ſays that this Point ſeems to be agreed. 2 Hawk, Pl. C. 
306. cap. 27. S. 127.—8. P. Arg. Mar. $4. pl. 139. that where a Statute makes a Thing void, it ſhall 
he void according to the Words of the Statute, unleſs there ſhall be Inconvenience or Prejudice to him 
for whom the Statute was made, and that upon this Statute, the Outlawry is not void before Error 


brought. 


$. 4. Provided that the Statute 6 H. 6. 7 t. ftand in Force. 

F. 5. This Ordinance ſhall not extend to Iudictments or Appeals taken wi th- 
in the County of Cheſter. 

H. 6. Provided that if any of the Lieges be appealed or indicted of Felony or 
Treaſon, and at the Time of the Felony or Treaſon ſuppoſed, he was converſant 
in the County whereof the Iuditt ment or Appeal makes Mention, the like 
Proceſs be made againſt ſuch indicted Perſon, or appealed, as hath been uſed 
before. | 

g. 10H. 6. cap. 6. Enacts, That if any ſuch Indictments taken before 
Puſtices of Peace, or any other, ſhall be removed before the King in his Bench, 
or elſewhere, by Certiorari or otherwiſe, then before any Exigent awarded, 
after the firſt Writ of Capias return d, another Capias ſball be awarded, di- 
refed to the Sheriff of the County whereof he that is indicted or appeal d is 
ſuppoſed to be converſant, returnable before the King in his Bench, at a Day 
antaining 3 Months or 4 from the Date of the laſt Writ of Capias, according 
to the Manner that the Fuſtices of Peace and other in the ſaid Statute 8 H. 6. 
cap. 10. ought to have done And if any ſuch Exigent be awarded upon ſuch 
Indi ment or Appeal, after ſuch removing againſt the Form aforeſaid, or any 
Outlawry thereupon pronounced, the ſame ſhall be void. 

9. Where a Man is taken upon Capias Utlagat. and pleads, and after 
makes Default, another Capias ad Satisfaciendum ſhall iſſue, and he ſhall 
loſe the Advantage of the Matters pleaded before. Br. Proceſs, pl. 69. 
cites 22 H. 6. 16. 

10. If the fir ft Day of the Exigent be paſs'd, the Sheriff cannot any more 
proclaims it, tho? the Day of the County be the next Day. Br. Proceſs, 
pl. 176. cites 31 H. 6. 13. 

11. In Debt 3 Exigents were ſued ſucceſſively, and each were diſcharg'd 
by ſeveral Superſedeas's out of Chancery, in Delay of the Plaintiff ; by which, 

a the Plaintiff's Requeſt, ſpecial Exigent was awarded, reciting that he 
ſhould not be allowed any Superſedeas of the Chancery; and it was ſaid that 
this is the Courſe of C. B. Br. Exigent, pl. 48. cites 7 E. 4. 9. 

12. 19 H. J. cap. 9. Enatts, That like Proceſs ſball be had in Actions 
yo 43. in the King's Bench and Common Place, as in Actions of Treſ- 
tals or Debt. 

13. 6 H. 8. cap. 4. F. 1. Enacts, That where an Exigent ſhall be awarded D. was out- 
a the Suit of the King, or any other Perſon, in any Attion Perſonal, againſt land a. Be 
any Perſon call'd of any Shire, or City being a Shire, or late of any ſuch Shire, ET 
 Gity whereunto ſuch Exigent ſhall be awarded; and alſo in every Writ of don, Gent. 
Exigent in any Perſonal Att ion directed into London or Middleſex, the Defen- alias diftus 
dant being call d late of London or Middleſex, and at the Time of the Exagent 2 of — in 
awarded not dwelling in London or Middleſex, the Fuſtices where the Exi- © — 4 
tent ſhall not be directed into London or Middleſex, hall award a Writ of Pro- the Procla- 
mation to the Sheriff' of the County where it appears by the ſame Ad ion the mation upon 

endant is or lately was dwelling, if the King's Writ run there; otherwiſe the * 
„ the next Shire adjoining to ſuch County where the King's Writ runneth — rok 
not in the Coun- 


And where the Exigent ſhall be directed into London or Middleſex, and the ty of K. and 
Defendant calPd late of London or Middleſex, and at the Time of the Exigent nos D. 
Warded. ſhall not have his Dwelling in London or Middle/ex, then the Writ uu Ci. 


of 


upon Cap. 


| 
| 


— —y— — — —o—_— 


* 


— 


- 


252 3 Utlaw ry. 


Utlagarum, of Proclamation jhall be directed to the Sheriff of the Shire where the Def. 


d pleads | a z ; 5 a 
cle Ele dant, at the Time of the Exigent awarded, hath his Dwelling ; or in Ca 


Time of the Where the King's Writ runneth not unto the next Shire adjoining, which Wii 
Writ pur- of Proclamation ſhall contain the Effet? of the Action. 
chaſed, he And the Sheriff ſhall make 3 Proclamations in his County at 3 ſcveral 


28 _ Days, 2 thereof in the full County-Court, and the 34 at the General Sei 


Middleſex, Where the Defendant is ſuppoſed to dwell, or in the Parts next adjoining, 
at which where the King's Writ runs not, that the Defendant yield himſelf to the She. 
County no riff of the Foreign County to whom ſuch Exigent is awarded, ſo that the She 
Krocha: ': oof of ſuch Foreign County may have his Body before the Fuſtices beſin 
tion was By ; OM 

awarded, ont ſuch Exigent is awarded, at the Day therein ſpecified, to anſwt; th, 
and pray'd * laintiff. 

that the Ut- | 
lawry be reverſed ; and the Juſtices, upon Peruſal of this Statute, ſaid that Iſſue ought to be taken he. 
tween D. and the Queen, and tried; For this Caſe is not remedied by this Statute. And. 36. pl g,, 
Paſch. 4 Eliz. Diggs's Caſe. —— Bendl. 122. pl. 155. S. C. in almoſt the fame Words. — 212. 
b. pl. 44. fays, it ſeems he ſhall well have the Plea; For the Alias dictus is not any Parcel of his Su- 
name, nor intended Part of his Name, and therefore no Proclamation ought to have iſſued to the Sheris 
of K. as it ſhould do if it had been expreſsly named in the Writ, of N. in the County of K. or late of 
N. in the County of K. For then a Proclamation muſt neceſſarily iſſue. Beſides where one is ſued 
Com. K. and is call'd of D or nuper de D. in Com. E. and the Truth is, that neither at the Purchaſe of fle 
Orizinal, nor at the Day of the Exigent, he was commorant nor conuſant there, but in Com. S. and wo Writ 
of Proclamation is awarded thither, but only into E. yet the Outlawry in K. is good enough by this Statue, 
becauſe the Proclamation iſſued to the County of which he was call'd &c. and if it be falſe, then he 
may avoid the Outlawry by the Statute 1 H. bf Additions. Bur in this Caſe it ſeems he may well avoid 
the Outlawry, tho' he was call'd nuper de London, if he had removed his Habitation into another 
County at the 'I'ime of the Exigent awarded. And fo it is of Original Proceſs in Middleſex, viz, Ny. 
per de Villa Weſtm. or de Weſtm. But not ſo of other Counties. 


- 


S. 2. And ſuch Writ of Proclamation ſpall have the ſame Return as a Hit 
of Exigent, and be deliver d of Record to the Sheriff or Deputy of the County 
iuto which ſuch Writ of Proclamation is awarded, who ſhall executt the ſam, 
and make true Returns thereof, on Pain of ſuch Amercement to the King as 
the Fuſtices, before whom returnable, ſhall ſet. And the Officer, in whoſe 
Office ſuch Hxigeut is taken, ſhall make out ſuch Writs of Proclamation as 
ſhall be awarded, and take no more for making and entring the ſame of Re- 
cord but Six-pence. 

F. 5. And if an Outlawry be promulged againſt any Perſon in a Perſona! 

| The v4 Action in a Foreign County, and no Writ of Preclamation awarded and n- 
ungergooge turn d as aforeſaid, ſuch Outlawry ſhall be void, and all Ontlawries cu- 
that the frary to this AF may be avoided by F Averment, without ſuing a Writ 


Outlawry Error. 
maſt be 


avoided by Plea ; per le Ch. J. Gibb. 265. Paſch. 4 Geo. 2. B. R. in Caſe of Cooke v. Champneſks. 


14. In Debt or Treſpaſs, if the Defendant comes at the Exigent, and his 
Dies datus &c. and at the Day makes Default, Diſtreſs ſhall iſſue; and if 
he be return d Mihil, 3 Capias's ſhall iſſue, and Exigent, Quod nota; for 
Dies datus is always before the Count, and Imparlance after the Count. 
Br. Proceſs, pl. 1. cites 19 H. 8. 6. 
15. 23 H. 8. cap. 14. Enacts, That Ie Proceſs ſhall be had in «") 
Writ of Annuity and Covenant, as in Action of Debt. 
Fitzh, Exi- 16. A Ca. Sa. iſſued, and was return d Non eft inventus. Upon a 7. 
Sr pl. 26. zum of Latitat &c. in a Foreign County, a Capias iſſued thither, which 
Trin 1x was return d Non eft inventus alſo ; whereupon an Exigi facias iſſued 1 
E. z. mediately, without any Reſort to the County where the Original was brought, 
and the Detendant was outlaw'd thereupon. But by the common Opi- 
nion of the Officers and Practicers, this was erroneous ; for there oug#! 
to have been another Capias upon the Reſort [to the firſt County,] and then an 
Exigent. D. 295. b. pl. 18. Mich. 12 & 13 Eliz, Anon. | 


17. The 


/ 
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17 The Huſtings in London, in which Judgment of Outlawry wa 1 55 
giren, was held 2 Weeks after the laſt Huſtings; whereagghe Haſtings — 
oſually holden But every 3 Weeks, The Sheritts doubted if they might re- 
tum the Party outlaw*d, without Danger of an Action on the Caſe. The 
whole Court held that they might. And Dyer the Ch. J. ſaid, that there 
is 4 8 - 2 of R. 1 it appears, that in London 
they mig hi their Huſtings every Week, if they pleaſed. 2 Leon. 14. pl. 23. 
* & 20 Eliz. C. B. Anon. e 7 N 
18. 31 Elis. cap. 3. F. 1. Enacts, That in every Perſonal Action wherein Upon this 


ewarded fall be dwelling, and the other one Month at leaft before the Olinto in the Exi- 
ExalFus, by virtue of the Exigent, at or near the moſt uſual Door of the gent; if he 
Church or Chapel of the Town or Pariſh where the Defendant dwells at the — the Re- 
Time of the Exigent awarded; and if he dwell out of a Pariſh, then in the turn of the 
Pariſh next adjoining to the Defendant's Dwelling, upon a Sunday immediate. Exigent, he 
ly after Divine Service. And all Outlawries, * ts of joy us out 
ly after Divine Service. na att Outtawries, where Writs of Proclamation , Suderge- 
are wot awarded and returu'd according to this Statute, all be void; and deas, which 
the Officers making out ſuch IWrits of Exigent and Proclamation, ſhall have he procures 
ſuch Fees as are limited by 6 H. 8. and the Sheriff for making Proclamation from the 
at the Church Door, ſpall have 12 d. Exigenter; 
but this Ap- 
muſt be firſt recorded of that Term in which the Exigent iſſues; and this is allow d 3 is 4 
Day given him by the Writ to come in; and his Neglect of not appearing is ſo very penal, that they 
tire him Leave at any Time to appear, before the Outlaw ry pronounced and returu'd. And the Reaſon 
of his being proclaim'd at the 14121 is, that he may ſurrender himſelf; and if he does this, 
he ſhall not be obliged to put in Bail, becauſe he never was in Cuſtody, G. Hiſt. of C. B. 15, 16. 
Gap. 2. 


19. There be 2 Kinds of Appearance before the Quinto Exactus to avoid 
the Outlawry, viz. an Appearance in Deed, that is, co render himſelf &c. 
and the other is by an Appearance ix Law, that is, by purchaling a Super- 
ſeltas out of the Court where the Record is, which is an Appearance of 
Record; and therefore tho it be not deliver'd to the Sheriff before the 
Huinto Exactus, yet it ſhall avoid the Outlawry. Co. Litt. 128. b. 

20. If upon the Writ of Proclamation in a Perſonal Action the Party 
tath been required to appear 5 ſeveral County-Court Days in the open County- 

Curt, and once in the open Seſſions, and once at the Church- Door where he 4 
bath dwelt, or did lately dwell, and he appears nor, Judgment is to be 

given by the Coroners of the County-Court that he ſhall be outlaw'd, 

quaſi extra Legem poſitus. And thereupon there is to iſſue torch againſt 

tim the Writ of Capias Utlagatum. Shep. Abr. Tit. Uclawry. 

21. 48 5 V. 2 22. Enacts, That upon 444 K an Exigeut out of any Continued 
if bis Majeſty's Courts againſt any Perſon for any Criminal Matter, befoxe N. 6 & 7 
Judgment or Conviction, there ball alſo iſſue a Writ of Proclamation, bearing — 5 & * 
the ſame Tefte and Return, to the Sheriff of tte County, City, or Town Corpo- made perpe- 
rate where the Perſon in the Record of the ſaid Proceedings is mention'd to wal by 5 & 
inhabit, according to the Statute of 31 Eliz. 3. which Writ of Proclama- 5 W. 3. 36. 


fa ſhall be deliver'd to the ſaid Sheriff 3 Months before the Return of the 


22, Where one intends to ſue any Perſon to Outlawry, who is not eaſi- 
ly to be raken, and has nor ſufficient Eſtate in the County whereby to be 
lummon'd &c. he uſually lays his Action in London, otherwiſe the Out- 


4X lawry 
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lawry will ſcarce be pertected in 3 Terms; for there muſt be 19 Dos or 
more between thy Teſte and Return ot each Writ of Capias, Alias and plurit 
The Return ot the firſt Writ is the Teſte of the 2d, and fo on; an 
there mult be 5 Cornty-Days between the Teſte and Return of the Exi. 
gent. But the Huſtings in London happening oftner than the County. 
Days, greater Expedition may be made there, which is the Reaſon that 
Actions are generally brought 1a London, when the Plaintiff deſigns tg 
een by way of Outlawry. Iaſtruct. Cler. 356, 357. Tit. Om. 
awries. 
3 23. The Proceſs of Outlawry being to put the Defendant out of the 
_ ow a King's Protection, and by which he forfeited all his Goods, and wx 
Jawry, 766. impriſon d, and loſt the Profits of his Lands, there was great Care taken 
8. P. in to- that no Perſon ſhould be outlaw'd without ſufficient Notice, and great (u. 
tidem Verbis. z1zyacy to the Proceſs of the Court; and theretore not only 3 Capias's wer 
iſſued betore there could be Proceſs of Ourlawry, but /ikewiſe there were 
3 Officers concern'd in that Proceſs, that it might not be made in the 
King's Court behind the Party's Back. The firſt Office is the Chaney, 
from whence the Original iflued ; rhe ſecond the Philazer, who made the 
Capias, Alias & Pluries ; and the Exigenters, who made out the Exigent 
| G. Hitt. of C. B. 12, 13. cap. 2. | 
3 New Abr. 24. Before Outlawry was pronounced the Defendant was to be quint: 
77. tit. Out- Exact us, tor he had three Days for Appearance, and for Grace; and i he 
lawry S. F. cod in Contempt at all thats Days at the 5th County Court he was pr. 
22 nounced outlau d by the Sheriff and Coroners. And the Sheriff return'd 
Werd. ſuch Outlawry on the Exigent ; and after, when ſuch udgment ws 
obtain'd in the Court below, and return'd by the Sheriff and recorded 
above, they could take out Execution againſt hs Outlaw; which is ei 
ther general to arreſt the Body, or ſpecial to arreſt the Body, extend the 
Goods, Lands, Debts and Choſes in Actions. G. Hitt, of C. B. 13. cap. 
2. Cites Lutw. 3 39, 331. r 
| 235. After Fudgment you may upon a Capias ad Satisfaciendum, with- 
EG Ons: out 41 or . have an Exigent, and — * IT the Defen- 


lawry S. P. dant, becauſe he having been already in Court before Judgment, and har 
in the ſame 


ing Cognizance of the Debt, he ought to pay the Debt on the firſt ſuing an 

TAP of the Capias, Nbervite it is a n in not a lg 
ment of the Court, for which Diſobedience he is put out of the Kings 
Protection. G. Hiſt. of C. B. 14. cap. 2. 

26. A Motion to reverſe an Outlawry at the Plaintiff's Coſt, for that 
the Defendant was outlaw'd in a foreign County. On thewing Cauſe, it ap- 
pear'd the Plaintiff had good Reaſon to proceed to Outlawry, the De- 
fendant being a Clergyman, and never appearing but on a Sunday, and al 
tho* he was ouclaw'd in a different County from that where he dwelt, 
yet the Ontlawry was in the County where the Action was laid to ariſe 
'The Court gave their Opinions Seriatim, and againſt rhe Opinion of the 
Ch. Juſtice, diſcharged the Rule to ſhew Cauſe, for that they held tht 
Outlawry, tho' not in the County where the Defendant dwelt, yet where 
the Cauſe of Action was laid to ariſe, to be regular, and that it was not 
neceſſary to ſhew an Attempt to arreſt the Defendant. Rep. of Pract. in 
C. B. 78. Mich. 6 Geo. 2. Norton v. Gilbert. 


| (A. a) Procels. 


it 


de 
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Or : 

$, . 

q 3 n | 

i MW (4. 2) Proceſs and Proceedings; where - there are ſeveral 

. Defendants. | 

at 

to | | | 

t- IN Appeal againſt three, if it appears in the Writ that the one is Prin. But if it 
cipal, and the other Acceſſary, there the Exigent ſhall not iſſue a- 4 t 4p- 

he ozintt the Acceſſary till the Principal be outlaw'd. Br. Exigent, pl. 44. N den 

as cites 44 Aſſ. 16. "tis not Er- 

en | ror, tho" Exi- 

* gent ſhould iſſue againſt all together ; Per Knĩvet J. Ibid. 

” 2. Pluries Capias in Debt is return'd againſt three, and Exigent iſſues a- 

he gainſf two, and Pluries Capias again againſt the third ; there if the one ap- 


pears at the Exigent, and no Exigent is return d, yet he ſhall anſwer, be- 
7 cauſe the Detendanrts are Execurors, but he ſhall be diſcharged ot the 

Mainpriſe, becauſe the Exigent ſhall be adjudged as null, inaſmuch as 
the Procels iſſued illy. Br. Exigent, pl. 20. cites 12 f. 4 1, 18. 
" 3. Exigent was awarded againſt 4, and one was return d outlaw'd, and 
h Supenſedeas by the other 3, and 2 of them appear'd, and the 3d made De- 
fault; Per Newton, the Plaintiff cannot declare againſt them who appear, 
if but Exigent de novo ſhall iſſue againſt him who made Detaulr, and the 
other two ſhall have 1dem dies; and fo it was. Br. Proceſs, pl. 68. cites 
ed 21 H. 6. 50. 


7 4 And per Brown, it he againf whom Exigent iſſues appears at the 
he Day, and the others make Default, Diſtreſs ſhall be awarded againſt them, 
1 and upon this Proceſs of Outlawry ; tor in Plea perſonal, after Appearance, 

| the Proceſs is Diſtreſs, and ſo infinite. And therefore Brooke ſays, it 
þ. kems that this is common Proceſs of Outlawry ; bar fays that this is a 


Miſtake ; for Proceſs of Outlawry does not lie atter Appearance bur be- 
bre. And adds, quzre, if the Infinite Diſtreſs be not intended, where 
be is ſufficient to the Diſtreſs, and it the Proceſs of Outlawry upon Di- 
treſs be not intended where he is return'd Nihil upon the Diſtreſs, Br. 
Proceſs, pl. 68. cites 21 H. 6. 50. 

5. In Debt againſt 3 Heirs in Gavelkind upon the Obligation of their And. 10. pl. 
Anceſtor, the one being within Age, they were outlaw'd ; the 2 of full Age r 
purchaſed a Charter [of Pardon 3] and upon a Scire Facias the Plaintiff & Ged. 
counted againſt them, and in the Simul-cum againſt the 3d. The Court ingly, and 
held that the Parol ſhould not demur for the Nonage of the zd, be- ſays, Note 
cauſe by rhe Outlawry the Original is determined againit him, and it is 4 4 —p 
wot void againſt the 3d becauſe an Infant, bur voidable by Error. And 14% pl 203%. 
Hat full Age of the 3d the Plaintiff would ſue a Reſummons, it muſt 8. C. and the 
be only againſt the other 2, who appear'd ; tor the 34 was out of Court, Pleadings.— 
and never appear d as a Defendant in this Suit. D. 239. pl. 39. Trin. J Mo. We, 
Liz. Hawtrie v. Auger. | accordingly! 

6. If there are ſeveral Appellees, and ſome appear and others make De- ; 
fault, and thoſe that appear plead a Plea in Abatement of the Writ, or any 
ſuch Plea in Bar as goes to the Whole, the Suit ſhall be continued againſt 
thoſe that made Default by Capias only, anc no Exigent ſhall iſſue till 


ch Plea or Pleas be determined. 2 Hawk. Pl. C. 304. cap. 27. S. 118. 


(B. a) 


— "WY 


— 


3 Utawry. 


(B. a) Proceſs and Proceedings. Agd#in/t a Femme who har 


a Baron. 


I. E BT againſt Baron and Feme, at the Exigent they purchaſed jy. 
D perſedeas, and at the Day the Baron appear d, and the Feme may, 
Default, by which iſſued Exigent de novo againſt the Feme, and the 
1 Baron had Idem dies by Mainpriſe. Br, Exigent, pl. J. cites 9 H. 6,8. 

Ibid. Marg. 2, In Debt, the Baron was outlaw'd and the Feme waiv'd. The Wt 
cites Fach. came into Court in Ward by Proceſs, and produced the Queen's Pardon, The 
& B. Anon. Court held that be ſhail be diſcharged of the Impriſonment, but that the 
that Proceſs Pardon ought not to be allow'd, becauſe without her Baron ſhe cannot ſue 
in Debt a Scire Facias againſt the Plaintiff to make him declare upon the Ori. 
4 inal, without her Baron; and the Pardon has a Condition in Law, yiz, 
_—_— ang Ita quod iter rectus in Curia, which the cannot do without her Baron, 
Feme till D. 271. b. pl. 27. Hill. 10 Eliz. Anon. 
Exigent; that 5 1 
the Baron appear d but would not ſuffer his Feme to appear; And it was ruled per Cur. that in this C:: 
ſve may make Attorney to prevent her being waiy'd, 


Cro. J. 445. 3. An Exigent was awarded againſt Philpot and his White, and diver: 
pl. 23. Mich. others, upon an Indidt ment of Recuſancy. The Husband appear'd upon the 
2 Exigent, aud conform d himſelf according jto Law ; but the Wife mate 
alleged, that Default and did not appear. The Husband prayed to be bail'd De I: 
the Courſe in Diem, until the Appearance of his Wife; tor the Default of the Wits 
hath been in ought not to Prejudice the Husband, And the Practice and Uſage di 
_— C. B. is, where Proceſs of Outlawry iſſues againſt Baron and Feme, and 
cuſancy a- The Baron appears, he thall have Day by Bail, until the Appearance of 
4 2 ; oi. &- F 
gainſt Baron his Feme. But the Court faid, that it was in the Diſcretion ot the Court, 
and Feme, w hen he came in upon the Exigent, whether he ſhould be let to Bail, 
— _ va And this Court uſed not to let the Baron to Bail, but to continue him in Priſur 
ing —＋ been For the Contempt of his Feme, until the Feme come in, wheretore the Bail 


2 a was retuſed. Cro. E. 370. pl. 9. Hill, 3) Eliz. B. R. Philpot's Caſe. 
ud Bail for 

himſelf and his Feme ; but it was anſwer'd, that it was in the Diſcretion of the Court; and the Reaſon 
thereof may be alſo, becauſe the Baron is to put in Bail When ſhe appears, and the Loſs lieth only upon 
him; but this Reaſon will not ſerve where the Feme only is arreſted, as che principal Caſe was. 


Litt 18. S. C. 4. For a Debt due by the Wife before Marriage, the Husband was fe. 
Oy turn'd outlaw'd, and the Wife walv'd, but before the Return of the Eu. 
perſedeas Cent an Attorney procur'd for the Wife a Superſedeas, ſurmiſiug that ſhe had 
mall be al- appeared by him as her Attorney. It was mov'd that this Appearance 
low d, but ſhould be receiv'd; and all the Court conceiy'd, that if upon the Exigzt 
Ss ag 1 the Sheriff had return d Reddidit ſe, or upon Pluries capias had return d C- 
Fare alf Pi corpus for the Wife, then her Appearance ſhould be entred, but not by A. 
de entred; &orney, as it is here, and the Exigent ſhould iſſue only againſt the Hushand, 
and cites D. and Idem dies ſhould be given to the Wife. But when the Husband upon 
H l. ay the Exigent is retura d Outlaw'd, then it ſhall be entred Ales ſans jour fo 
Auen ſcems Ihe Wife, tor the Proceſs is determined; and if he will purchaſe his Par- 
to de S C. don, he ſhall not have Allowance thereupon in a Scire facias, unleſs he 
but nothing appears for himſelf and his Wife; but if for the Husband, the Sherif 
mention d ſhould return Cepi corpus upon a Pluries capias, and a Non eft inventa ff 
Wife's 2p. be Wife; yet an Exigent ſhall iſſue againſt both, becauſe it is intendadl 
pearing by the Husband might bring in his Wife; but if upon the Exigent the Sherif 
Attorney; return d Reddidit ſe for the Husband and tor the Wite, and ſhe 15 War? a, 
but as to the Husband ſhall go Sine die. But in this Caſe, becauſe the Exigent #95 


the Rath, return d againſt both, to be outlaw'd, the Superſedeas, ſuppoſing the * 
ane 


. 
8 » 


3 
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of the Wife, is meerly idle and void. Whereupon it was diſallow'd, was agreed 
I 4 Exigent appointed to be filed againſt both. Cro. C. 58. 5). pl. 4. 7 _ 508 
Hill. 2 Car. in C. B. Smith v. Aſhe. | | — 


notaries 
ſaid, that ne 
Superſedeas was ever granted for the Wife in ſuch a Caſe. 


5. A Feme Covert was ſued as a Feme ſole, her Husband being beyond 
ga, and not known to be alive, and the was outlaw'd; and then her Hus- 
hand came again, and brought a Writ of Error for the Reverſal thereof 
in his own Name, and the Name of his Feme; and it was faid to be 
queſtionable, he not being Party to the Suit. Hutt. 86. Hill. 2 Car. 
Anon. cites 18 E. 4. 4. 


(C. a) Of the Capias Utlegatum. 


„THE Sheriff on a Capias Utlagatum may juſtify to break the Honſe He may 
and take the Body, and ſeize his Goods for the Queen; for this raiſe the 

Proceſs is in Law at the Suit of the Queen, but not where the Proceſs is Poſſe Gomi- 

at th: Suit of a SubjefF, 4 Le. 41. pl. 111. Mich. 19 Eliz. C. B. Kemp ba 2 


5 break the 
v, V indſor. Houle to 


ü ke his Per- 
ſon, Goldsb. 79. pl. 14. Hill. 30 Eliz Hare v. Curſon. See Tit. Houſe (B) and Sheri (CY 


2. The Courſe of the Court is, if one be outlaw'd after Fudgment in 
Debt, it he brings Error, and doth not aſſign his Errors, to award a Ca. 
Lag. which is an Execution for the Party; and if he comes to aſſign 
Errors, Comittitur, and then to find Bai! Body tor Body, tor the Out- 
u ry, and to ſatisfy the Party tor the Execution; ſo no other Execu- 
tion ſhall ever be againſt him. Cro. E. 70). pl. 28. Mich. 41 & 42 Eliz. 
CB. in Caſe of Leighton v. Garnon. 
3. A Capias Utlagatum was pleaded, and Exception was taken be- 
cauſe it was. 20t alleged that it was ſued forth in Term-time. Sed non allo- 
catur; For Per Cur. This being a judicial Writ, it hall be intended to be 
ſued forth in Term-time, when there is no Reaſon to the contrary; tor by 
the Courſe of the Court it ought ſo to be. Lutw. 329. 333. Paſch. 4 
Jac. 2. Ald worth v. Hutchinſon. 
4. One was out/aw'd in Middleſex. A Capias Utlagatum may be ſued You may 
our againſt him into any other County without a Teſtatum. Vent. 33. in a ter Judg- 


t ment in 
Note there. Trin. 21 Car. 2. B. R. — 


have a Capias 
in any County, becauſe he being a Perſon outlaw'd, can have no Property any where, but to be ſeiſed every 
where, G. Hiſt. of C. B. 14. cap. 2. 


5. If one obtain a Fudgment againſt a Perſon, and he abſconds ſometimes 
in one County, and ſometimes in another, Execution cannot be had againſt 
bim in ſeveral Counties at one Time; bur if he be ſued to an Outlawry 
ater Judgment, the Plaintiff may ſue our as many Writs of Capias Utla- 
gatum into the ſeveral Counties of England and Wales general or ſpe- 
cal, as he thinks fit; and the Defendant cannot be diſcharg'd without 
making Satisfaction to the Plaintiff, or Pardon of the Outlawry, or re- 
rerſfing the ſame for Error. 3 R. S. L. 168. 

6. The Court held, that no Capias CO. can be ſued out after the 
Death of the Defendant. Note, in this aſe the Writ was reſted after 
the Death of the Defendant. Rep. of Prat. in C. B. 36. Trin. 13 Geo. 
. Briſtow & al'. v. Dickon. 

4 * (D. a) 


Utlawry. 


S. P. to cauſe 
him to come after he eſcap d out of the Marſhalſea; and it was queſtion'd what Proceſs 


cium ; quod 
nota, in Ap- 
peal of Death. Br. Exigent, pl. 68. cites S. C. 


(D. a) Exigent de novo. Awarded in what Caſes, 


1. Cequnt againſt A. of L. Clerk; Proceſs continued till the Exiqy 
iſſued returnable immediately; the Sheriff returned Quod adeo tar; 
venit, that there were but 3 Huſtings in London ubi &c. poſt adventum lr.. 
vis. And one came, and ſaid that he is A. of L. Clerk, and prayed that th, 
Plaintiff count againſt bim. Skip. ſaid that he who preffer'd himſelf as 
not Clerk the Day of the Writ purchasd, and allo the Defendant 1s 4. WT 
W. of the County of S. and he who appears is A. Son of B. of the County i 
N. and pray'd Exigent allocato Huſtingo, by which Confeſſion he wi 
appear d went quit; and the Court awarded Exigent de novo to the Sheriff 
London, and that they fhall not take him who appear'd and entred in the 
Rolls the Diverſity of the Names declar'd by the Plaintiff. Birton pray 
Allocato Huſtingo; tor as yet there is not any mean Huſting held in 
L. Per Wilby, ot the mean Huſtings we cannot be aſcertain d, by 
which ſue new Ex1gent. And another fach Matter was in B. R. the tang 
Term, and ſuch Order ut ſupra. And fo ſee if any the ſame County er Hi. 
ing be held meſne between the 4 Exactus, or other Delay upon the firſt Ku. 
gent, the Plaintiff ſball not have new Allocato Com. vel Huſtingo. Br, Ex. 
gent, pl. 24. cites 21 E. 3. 35. 
2. In Appeal the Defendant render'd himſelf pending the Exigent, md 


ſhall be now awarded ; and by all the Juſtices Exigent de novo ſhall i. 
ſue. Br. Proceſs, pl. 97. cites 26 Aff. 51. 


3. In Treſpaſs Exigent iſſued, and one of the Name of the Defendant cane, 
and pray'd Superſede.rs, and had it, and at the Day of the Exigent retun'i 
came the Plaintiff, and ſid that he is not the ſame Perſon who is Difn- 
dant, and pray d new Exigent allocatis Com. and could not have it, bu 
Exigent de novo; tor it was his Folly that he had not put a Diſference 
betore. Br. Exigent, pl. 22. cites 38 E. 3. 1. | 

4. Where Treſpaſs is fine Die by Protect ion at the Exigent, and after the 
Plaintiff comes back with Repeal, he thall not have Exigent de novo, 
but Pone per Vadios ſicut alias. Br. Proceſs, pl. 83. cites 39 E; 


1 

5. Treſpaſs againſt Baron and Feme; Proceſs continued 7o the Exirnt, 
and the Baron appear'd and the Feme not; and becauſe in the Exim the 
Feme was not named by Name of Coverture, but by her proper Name only, tte 
Exigent was diſcontinued, and the Baron awarded to anſwer, and Hu- 
gent de novo againſt the Feme, & Idem dies to the Baron. Br. Exigett, 
pl. 34. cites 39 E. 3. 18. | 

6. Exigent iſſued againſt a Man in SanFuary, and Proclamation i 
made at the Door of the Sanctuary 3 Times &c. the Plaintiff ſhall not hae 
Allocaris Septimanis, but Exigent de novo with new Proclamations 
where the firſt Exigent is not fully ſery'd, Br. Exigent, pl. 56. die 
11 H. 4 40. 


(E. a) Ex 
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(E. a) Exigent ſuperſeded. 


I. IN Debt at the Exigent the Defendant had Superſedeas, and did not Br. Utla- 
keep his Day, by which iſſued Exigent de novo; and the Detendant gary, pl. 65. 

had another Superſedeas out of Chancery, and at the Day theDefendant was re- tet & C. 

turn'd outlaw'd, notwithſtanding the Superſedeas ; and thereupon it was award- Richil 


ed that the Ourlawry was good; tor if he does not keep his Day upon the — Fon 


Superſedeas firit ſued, he ſhall have no other after, and alſo the Superſe- of the Chan- 
deas iſſued out of Chancery upon Suit in Banco &c. Br. Superſedeas, pl. 1 N = 
: ; for 
8. cites 7 H. 4. 5. Nay . 
: a take Conu- 
fance of the Record in Banco, and it cannot be larger than it ſhould be here; and here he ſhall not 
have * Supe rſedeas when he fail'd his firſt Day by Superſedeas, by which the Outlawry was 
awarded good. : 


2. Outlawry was revers'd by Reaſon of the Superſedeas, which bore Date Br. Error, 
f little Time before the Outlawry pronounc'd, and was ſbew d to the Court pl A. cites 


ſad; fo that it was never ſhewn to the Sheriff, nor deliver'd to him, as 


it ſeems. Br. Superſedeas, pl. 9. cites 8 H. 4. 7. 
3. It Exigent be awarded for a Fine againſt him who is condemn'd, and 
the Party appears 2 before the Return, and tenders Pledges of the Fine, 
he ſhall find his Pledges, and ſhall have Superſedeas. Br. Superſedeas, pl. 
. Cites 34 H. 6. 43. in a Note of the Reporters. But Brooke makes a 
Quere how he may be known for the ſame Perſon. 
J. Special Exigent was awarded in Debt in C. B. and enter'd that no Br. Exigent, 
Superſedeas of the Chancery ſhould be, becauſe 3 Exigents before had pl. 45. cites 
been diſappointed by Superſedeas of the Chancery. Br. Superſedeas, pl. “ © 
31. Cites 7 E. 4. 9. 


(F. a) Pleadings. Outlawry. How it may or ought 
to be pleaded or ſet forth. 


J. 


N Writ of Account by two, it was held that if the one be ont/20%d4 
of Felony it ſuffices for the Defendant to plead ir, without ſhewtn; 
where, before whom, and for what Felony. Theloal's Dig. of Writs, Lib. 
1. cap. 15. S. 5. cites Trin. 9 E. 3. 463. 

2. He who pleads Record of Outlawry upon Indifment, ſhall not ſay 
that Proceſs continued till he was outlaw'd ; but 2 plead every Cupias, 
and all the Record in certain. Quod nota bene. Br. Pleadings, pl. 148. 
Cites 11 H. 6. 15. 

3. In Precipe quod reddat it was ſaid, that when a Man pleads Out- If one plead: 
lzwry in the Demandant in the ſame Court, he who pleads it may commence Utlag Ty. 
at the Exigent if he will; for if it be erroneous, yet it is good till ir be „% , 


l p to plead the 
reverſed. Br. Pleadings, pl. 112. cites 21 E. 4. 54. Recerd <vhere 

| | be «vill, vi. 
at the Original and all the Record, or at the Capias, and over to the Exigent and Outlawry. 2 And. 98. 
In Caſe of Arden v. Darcy.—— The Defendant ſhall ſhew all the Record, and demand Judgment if he 
ſhall be anſwer'd ; per Earle Serj. Arg. Cart. 192. in Caſe of Richheld v. Udal. 


4. Outlawries muſt be pleaded all at one Time, or otherwiſe com- 
pell'd to anſwer. Toth. 239. cites Mich. or Hill. 5 Car. Whitney v. 


Strachey. 
3. Caſe 


Utlawry. 


A. 
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Keb. 642. 5. Caſe was brought againſt A. and B. upon a joint Contract. A ;, 


pl 13-5. C. outlaw'd. Before Declaration againſt B. it was enter'd on the Roll 
Ir was not 


laid char the thus, Viz. Er ſciendum {ft quod A. is vutlaw'd ; and. then declared, ang 
Defendant had Judgment againſt B. The Court held that this was not a ſuffcien; 
was 4 Averment of the Outlawry, and therefore Judgment was arreſted. Sid 
ſuper breve 


ſuper breve 173. pl. 4. Hill. 15 & 16 Car. 2. B. R. Gye v. Goddard, 


Twiſden ſaid, that if this Sziendum had been an expreſs Averment, as it was not, yet ir muſt be ; 
its right Place, elſe it overthrows all, it demurr'd to; and per Cur. The Verdict will not help the &i. 
endum, which is only Recital, nor the Want of ſaying that the Outlawry was ſuper breve illud, 


6. In Aſſumpſit the Defendant pleaded Utlatory of the Plaintiff in By 
and concluded his Plea with Hoc paratus eſt Verificare ; whereas it ſhauld 
have been Prout patet per Recordum, which was held to be ill, and 
png: was given tor the Plaiaritt, 3 Lev. 29. Mich. 33 Car. 2. C. 3. 

age [alias, Haye] v. Skinner, 

Comb. 162. 7. The Defendant pleaded 10 Outlatvries in Diſability of the Plaintiff 
Mich. 1 W. Action, and pray'd Judgment it any Anfwer ought to be made while 
1 2 they remain'd unreverſed. The Plaintiff demurr'd tor Duplicity, The 
S'C. ang Court ſaid there was a Difference between a Plea of an Outlawry in Dif. 
the Plea ability, and other Pleas in Abatement; and that this Plea was ill for 
was beld ill Duplicity, becauſe the Plaintiff is diſabled as well by one Outlawty a 
383 Dou- by all the other 9, to which ſeveral Anſwers are required. And atter. 
Show. 80. Wards Judgment was given, that the Detendant ſhould anſwer over tux 


S. C. The Duplicity. Carth. 8, 9. Trin. 3 Jac. 2. B. KR Trevelian v. Seccomb. 
Court 


ſcem'd clearly, that the Plea was ill. But adjornatur. 


8. It ought to be ſet forth, that the Plaintiff did not appear upon thy 
Exigent, and upon that Waviata fuit ; but to ſay in Exigendo pojita fuit dt 
Debita Furis forma, is too general. Arg. 2 Vent. 282. Hill. 2 & 3, 
& M. in C. B. Webb v. Moore, cites Firzh. Account, 91. Traverſe, 31, 


Stamf. 148. And the Court doubred, and order'd to ſearch Precedent, 
Er adjornartur, 


1 Salk. 178. 9. The Declaration was in Trinity-Term. The Defendant impart u 
4 Mich. Term, and in the Long Vacation the Plaintiff was outlaw'd ; and then 


S C. ſays it in Mich. Term the Defendant pleaded this Outlawry in Bar; but did nt ſg 
was an Ac- that it was Puis darrein Continuance. The Plaintiff demurr'd. Holt Ch, 
tion of Debt J. held the Plea good enough. The Court order'd ir to ſtand over till 
2 Juag- next Term, becauſe the Action being juſt, the Plaintiff may in the mean 
the Court time reverſe the Outlawry. 5 Mod. 11. Mich. 6 W. & M. Green v. 
compared Moor. 

this to the | 


common Caſe of a Judgment confeſs'd by an Executor after an Action brought, which is never pleaded 
Puis darrein Continuance, bur as this Caſe is. And in theſe Caſes the Time of the Outlawry, and the 
Time of the Judgment, and when it was, appear of themſelves. 


10. When you plead Outlawry in Abatement, and you put your Pl 
in the Office, you muſt ſhew a Capias, or ſome ſuch Matter, as may male 
the Outlawry appear, and not conclude only prout patet per Recordum, 4 
you do when you plead t in Bar, and have time to bring in the Record; 
per Holt. 12 Mod. 132. Trin. 9 W. 3. Anon, 


(G. a) Plead- 


__ Utlawry. 


(G. a) Pleadings. Record ſhewn. How and When. 


J IF Diſeiſor, who has nothing in the Tenancy, pleads Ontlawry in the 
Plaintiff to his Perſon, he ſball ſhew the Record immediately; for it 
51 Dilarory. Contra if the Tenant pleads it in Bar. Br. Nonability, pl. 
6. cites 19 Afl. 10. 28 E. 3. 50. 
2. If an Outlawry be pleaded in Bar, and it be denied, the Party ſhall Is Caſe for 


have a Day to bring it in. Co. Litt. 128. b. oods ſold 
and deli- 


rer'd, the Defendant pleaded Outlawry in the Plaintiff, and concluded his Plea in Bar; but did not plead 
the Outlawry ſub pede Sigilli. The Court refuſed to ſer afide the Plea, becauſe the Outlawry was 
pleaded in Bar. 2 Barnard, Rep. in B. R. 286. Trin. 6 Geo. 2. Huſt's Caſe. 


3. A. recover'd in Debt againſt B.— A. brought a Scire Facias. B. 
fed that A. was outlaw'd. If iti this Caſe, the Money being in Court, 
the King's Serjeant prays to have it for the King, he ought to ſhew the Out- 
lawry tub pede Sigilli, and the Party ought to conteſs that he is the 
Party. Noy 143. Anon. F | 
4 If one pleads Outlawry, he ought to plead it ſub pede Sigilli, 8 P. Arg. 
atherwiſe the P/aintiff may reſuſe it; bur if he accepts the Plea, he thall Show. 387. 


not afterwards demur for that Cauſe ; for it is well enough if he allows it. 3 2 


fer Holt Ch. J. Salk. 217. Paſch. 4 W. & M. in B. R. in Caſe of Fer- Miller, S. C. 


ter v. Miller. 
5. Where the Record of the Outlawry is in the ſame Court, it need not be Co. Lit. 


pleaded /ub pede Sigilli; but otherwiſe where it is pleaded in another 125.3. — 


As this is a 


Court. Reſolved per Cur. Lutw. 40. Hill. 11 W. 3. Draycote v. dilatory 


Curſon. Plea, when 

3 ö it is pleaded 
in another Court than where the Outlawry iſſued, the Defendant ng bring it in immediately ; for this 
being in Delay, if the Court — 7. time, and it ſhould not be brought in, then the Delay of 
Juſice would be from the Court; ſince there is a way of having it immediately, by producing it 
under the Great Scal, no time ſhall be given to bring ir ſub pede Sigilli ; but otherwiſe when it is in the 
ſane Curt, for then the Record is already in Court. G. Hift. of C B. 160. cap. 17. 3 New Abr, 
162, 763. Tit. Outlawry, S. P. in the very ſame Words. 


6. In pleading Outlawry in Diſability in another Court, the ancient 3 New Abr. 
Way was to have the Record of the Outlawry itſelf ſub pede Sigilli b 193. Tir. 
Crtiorari and Mittimus; but this being very expenſive, it is now ſuf 3 
dent to plead the Capias Urlagatum under the Seal of the Court from whence ſame W. 
i iſaes ; for the ifluing of the Execution could not be without the Judg- 
ment, and therefore ſuch Execution is a Proof to the Court that there is 
ſich a Judgment, which is a Proof that the Deſendant's Plea of Matter 
of Record is prov'd by Matter of Record, and therefore appears to the 
Court not to * meer dilatory ; and therefore, on ſhew ing ſuch Exe- 
ation, if the Plaintiff will plead Nul tiel Record, rhe Court will give 
tie Defendant a Day to bring it in. G. Hiſt. of C. B. 160. cap. 17, 


ords. 


4 Z (H. a) In 


8 


362 = Utlawry. 2 


— 


— 


(H. a) In what Caſes the Plea of Outlawry ſhall be; 
Ore per Moile in a Caſe of Eſtoppel, that Outlawry in Afi 
Herſonal goes but to the Perſon, but Outlawry in Felony goes fo the 


Bar, or in Abatement ; and to what. 

N 

Acliou. Br. Utlagary, pl. 61. cites 33 H. 6. 19. 
Ow. 22. 2. Outlawry is a good Plea in Bar ia Debt upon an Obligation ; for by 
1 & the Outlaw ry in the Plaintiſt, the Debt by Specialty is 0 5 in the Ki 
33 Eli Contra of Debt Ly * Contraſt or 7; Br. Ul LA 
B R Ber- Contra ot Debt Ly ontradi or reſpaſs. r. Utlagary, pl. 54. cites 16 
nard's Caſe E. 4. 4+ 
accordingly, 


and that as ro Treſpaſs or Debt upon Contract the Outlawry is only in Abatement. 
* See (B. 2) pl. 6. and the Notes there, that this Point of Debts 8 Contract is ſince held contra 


8. P. Be- 3. 2 Lutw. 1604. in a Nota there, in the Caſe of Fou Wil 
me ut 


Due, liams, cites 11 H. J. 11. pl. 27. that if in Pebt againſt 
forkcined, Abatement, yet I may afterwards plead it in Bar. 
and the 


Plaintiff has no Right to recover. G. Hiſt. of C. B. 162. cap. 17. 


8. P. G. 4. It the Ground or Cauſe f the Action be forfeited by the Outlayry, 


_— I B. then may the Ourlawry be pleaded in Bar ot the Action, as in an Ac- 


. P. Bur tion of Debt, Detinue &c, Co. Litt. 128. b. (y) 
the proper 
way of pleading this is with a Si reſponderi debeat quouſque &c. Per Tracy J. 2 Ld Raym Rep. 1056 
Mich 3 Ann. in Cale of Copley v. Delaunoy. | 

Wherever Outlawry is pleaded, it may always be pleaded in Abatement, but not in Bar, unleſs the 
Ground or Cauſe of the Act ion be foricited. G. Hiſt. of C. B. 162. cap. 17. 


SP. G. 5. But in real Actions, or in Perſonal, where Damages be uncertain (u 
Hiſt of C. in Treſpaſs of Battery of Goods, of breaking his Cloſe, and the like) and are 
B. 162. cap not torteited by the Outlawry, there Outlawry muſt be pleaded in Di- 


17. 


ſuch gs ability of the Perſon, Co. Litt. 128. b. (y) 


5 


the Outlaw 
ry can be only pleaded in Abatement, becauſe tho' the Plaintiff is under a 2 of ſuing, yet the Right 
of Attion remains in him; Per Tracy J. 2 Ld Raym. Rep. 1056. in Caſe of Copley v. Delaunoy, 


S. C. cited 2 6, In an Indebitatus Aſſumpſit & Duantum meruit for Meat, Drink &c 
2 Ss the Detendanr pleaded an Outlawry in Bar. It was inſiſted on Demut- 
of Clerk v. rer that Ourlawry could not be pleaded in Bar in this Action; for that 
&crogys, there is no Certainty of the Debt appearing till the Thing comes to be valid 
Hill. 12 W. and ſo cannot be forſeited. But reſoly'd that the Outlawry was 4 
8 Plea in Bar; tor the Conſideration created a Debt 4 cho chat 
che Action Debt was not reduc'd to a certain Sum. 2 Vent. 282. Hill. 2 & 3 W. & 
ſounded M. in C. B. Webb v. Moore. | | | 


only in Da- a 
mages, yet the Plaintiff had Judgment, becauſe the Plea was an intire Plea in Bar to the whole Cau* 
of Action. And in this Cale the Court ſaid, that as to the Caſe of the Quantum meruit the Hundi 
tion of this Action was a Duty, tho to be recover'd by way of Damages. 


7. Caſe was brought by an Executor for Monies received by the Defendant 
ro the Uſe of the Tater The Defendant pleaded in Abarement that tht 
Teſtator was outlawwd in a Plea of Debt. Upon Demurrer Treby Ch. ] 
was of Opinion that the Debt was forfeited to the King, and veſted in 
him; and tho' the Diſability was gone by the Death of Tetator, on 
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de Debt remains in the King, and an Action for the Money may be 
brought by the Attorney General by way of Information; and therefore 
was of Opinion that the Plea ought to be concluded in Bar, and nor in 
Abatement; And that as to Fay, 1 executed, as Debts &c. the Out- 
Jawry remains, but as to Things Executory, the Outlawry after the 
Party's Death is gone. * Powell J. contra; and ſaid it was in 
Bahia of the Party to plead it either in Abatement or in Bar. 2 Lutw. 
1601. in the Appendix. Mich. 10 W. 3. Powys v. Williams. 

8. In Covenant upon a Leaſe tor Years, in which was a Covenant to pay 

I. a Year Rent, and alſo to repair, and not to do any Waſte, the Breach 
was an d on all 3, The Defendant pleaded an Ontlawry ſub pede Sigil- 
k of the ſame Court, in Bar to the whole. Upon Demurrer it was ob- 
ted, that the Outlawry was pleaded in Bar to the whole Declaration, 
which is ill; tor the Damages to be recover'd tor want of Repairs are 
not forfeired by the Outlawry, becauſe theſe are intirely uncertain. Bur 
it was anſ 7 that the Rent was forfeited to the King by the Outlaw- 

„and therefore might well be pleaded in Bar of the Action. But ad- 
judg'd tor the Plaintiff, becauſe the Plea was an intire Plea in Bar to the 
whole Cauſe of Action; and as to the Damages tor want of Repairs, thoſe 
are not forteitable by the Outlawry any more than Damages tor a Battery 
or other Treſpaſs; and ſo the Plea being intire, and ill in Part is bad in the 
whole. It is true before Imparlance it might have been pleaded in Alatemeut 
of all the Writ, or in Bar to the Rent, (becauſe that is a certain Duty) and 
in Abatement as to the Repairs. 2 Lutw. 1510. 1513. Hill. 12 W. 3. 
Clerk v. Scroggs. 5 

9. Outlawry may be pleaded in Abatement of the Plaintiff's Writ, 
for till this is reverſed, or the King has granted his Charter of Pardon, 
he is out of the Protection of the Law, becauſe he would not be ainenable and 
attendant to it, and ought not to have any Privilege from it. G. Hiſt. ot 
C. B. 159. cap. 17. 

10. Outlawry for Felony may be pleaded in Bar to all Actious concerning 

and Tenements, as well as Goods and Charrels, tor all his Lands 
are forfeited by the Felony. G. Hiſt of C. B. 162. cap. 17. 


(L a) Pleadings. At what Time. 


1. IT ſeems that in Plea of Land if the Demandant is out of Tref< In this Cafe 
J paſs, and rhe Tenant has loſt the Time ot the Pleading, and if the Tenanr 
te Demandant has Fudgment to recover Sei/in, the Land ſhall be ſeiſed fear d, and 
to the Hands of the King. Theloal's Dig. of Writs, Lib. f. cap. 15. RA 
8. 6. cites Mich. 14 H. 4. J. 15. after De- 
then would have pleaded Outlawry in the Plaintiff, and alleg'd the Record in certain: 1 * 
iter the laſt Continuance, the Plea was diſallowed. 14 H. 4. 15. a. pl. 6. : 8 
A Man xny pled Outlawry Puis darrein Continuauce ; for it is upon the.Prerogative that the Debt is 


forfeited to t King, and by Virtue of the Prerogative Nullum tempus occurrit Regi: 
- ; and th 
be may plead it, tho a Continuance has happen'd after the Outlawry. G. Hiſt of C. 5 8 . 5 


. Cap. 9. 
2. Attaint by 2; upon Iſſue paſſed againſt them, one of the Petit Fur 

Peaged Outlawry in = of the Plaintiff's —— the Date 15 Aſfiſe, 420 4 

Was held that he could not; for it is Dilatory ; and the Tenant ſhall not 

bave the Pla, becauſe he did not plead it in the Alte, but admitted both 

ck che Plaintiff 's to be able. Br. Nonabilitie, pl. 25. cites 2 H. 7. 7. 


3 In 
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In Trover 3. In Cale ot Debt or 7 reſpaſs de Bonis aſportatis, Outlawry may wa 
&c.,the He- be pleaded in Bar aſter Imparlance ; tor this Debt and Goods bel 
Jendent after the King. But it is otherwiſe in Treſpaſs of Battery, and Clauſo Fray, 


Iimparlance 


pleaded an lor it is uncertain what Damages, it any, ſhall be recover d. [enk, 140, 
— pl. 64. 

of the Plain- | 

tiſt; and held by ſome to be a d Bar, and therefore may be pledded after Imparlance. 3 Le. 20 

pl. 261. Trin. 30 Eliz. B. R Markham v. Pitts. 8. C. cited Arg. 2 Vent. 282. in Caſe of We 


v. Moor.——S C. cited 2 Lutw. 1513. Arg. in Caſe of Clerk v. - and there the ; 
that it was an Action of Property, and the Thing itſelf is forfeited by ur Cour fi 


In Replevin, there was Fudgment by Default, and a Writ of Enqu; 
of Damagus ; upon the N, which WI s, the Defendant p 22 
the Plaintiff was outlawed at the Time of the Action brought. Adjadg 
that now he had no Day to plead this Plea, becauſe it was after Judg. 
ment in the ſame Action. Bendl. 206. pl. 242. Paſch. 14 Eliz, Putten. 
ham v. Morris 

5. A. recover'd in Debt againſt B.——A, brought a Scire Facias, 3 
pleads that A. is outlaw'd &c. That is a good Plea, if he be outlaws 
after the Plea in Bar pleaded in the Action of Debt. But otherwiſe tis 
it he be outlaw'd before; tor then B. might have pleaded that in Bar in 
the firſt Action. Noy 143. Anon. 


(K. a) Pleadings of Outlawry. In what Courts, 


Br. Utlaga- 1. 4 Utlawry in Durham or Cheſter ſhall not ſerve in Bank; for they hut 


E. only a private —— which extends only in their Precindt; 
pre ran per Brian J. which Litt 2 agreed ; but the . held * contra, and 


in a County that it thall ſerve here. Per Littleton, A Man outlaw'd in + Bank ſhall be 
Palatine can- by this diſabled here; for they have their Authority by Parliament, 
2 1 empore Ed w. 3. but Cheſter and Durham are by Preſcription. Br. Not- 
2 A ability, pl. 33. cites 12 E. 4. 15. 

Weſtminſter ; 1 3 : 

for he is only ouſted of his Law within that Juriſdiction, and it ſhall not extend to diſable a Man in 
another County where they have no Power; for the County Palatine being a Royal Juriſdiction with- 
in Bounds, the Loſing the Privileges of Law within that Juriſdiction can be no Diſadvantage to him in 
another County; and if he does not live within the Palatine Juriſdi&ion, he is not obliged to attend 
there. G. Hiſt. of C. B. 161, 162. cap. 17. ; 

* This Plea, after the Words ( but the Serjeants held,) 1s not ble to the Year-Book, where the 
Words are, But the Serjeants held, that one outlaw'd in Lancaſter ſhall be diſabled here; and then 
gives the Reaſon mention d in the lea in Brooke. But all the Editions of Brooke have theſe Words 
viz, (Contra, and that it ſhall ſerve here. Littleton, A Man outlaw'd in f Bank ſhall be diſabled here; 
for &c.) which cannot be right. See 12 E. 4. 16. a. pl. 18.-—— G. Hiſt of C. B 162. cap. 17. 8 fe. 
cording to the Year-Book.— —{The Word (Bank) ſeems miſprinted for (Lank.) as an A 
of Lancaſter. 


(L. a) Pleadings. Where Strangers Goods are taken, 


Ld. Raym. 1. F the Cattle of a Stranger be ſeiſed, by virtue of a Levari Frei & 
| * 307. the Lands ot the Outlaw, and the Outlaw had made a Leaſe of _ 

S, 7 accord- Lands before the Exigent return d, the Party muſt plead that the Leale 
Iich Leace was made before the Outlawry ; per Cur. 5 Mod, 117. Mich. 7 af 


&S— £82 


gd, 
dg. 
ens 

?, 
wi 
a 


Tin 


. 
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py Holt Ch. J. in delivering the Judgment of the Court, in Caſe of Brit- be not found 


by the In- 
ton v. Cole. , : quiſition, or 
rerwards allow'd in the Exchequer, he cannot have an Action of Treſpaſs ; for if it be not found, he 
uſt go into the Exchequer by way of Monſtrans de Droit, and plead it there; for he ſhall not falſify 


the King's Title in an Action. 12 Mod. 177. S. C.——Comb. 470. S. C. accordingly.—— Carth. 442. 
& C. accordingly. 15 


2. If the Owner of the Soil is outlaw'd, and the Cattle of a Commoner 
ne taken as Iſſues, he muſt plead his Title in the Exchequer, unleſs his 
Right of Common is found by Inquitition on the Outlawry. Carth. 442. 
in Caſe of Britton v. Cole. : 3 5 ' 

z. Where che Plaintiff in Outlawry would juſtify the taking the Cat- 12 Mod. 
le of a Stranger levant and couchant on the Land, by virtue of a Levari e | 
in Action of Treſpaſs brought againſt him, he ought to begin with the He 3 * 
Outlawry, and ſet forth all the Proceedings ; and not to begin ſhort with to ſhew the 
the Proceſs of Levari only. Arg. And per Holt Ch. J. All Strangers Outlawry 


ho juſtify under Proceſs of Execution (except Officers) ought to ſer tw be in 
. * ſud ment; and ſo mult the Plaintiff. if he juſtifies, Carth. Poing Prot 
jort - 4 J patet per 
443: Hill. 9 W. 3. B. R. Britton v. Cole. | yr eee? in 


that being omitted, the Plea was ill. 


(M.a) Pleadings. By Officers. In Juſtification. 


IN Treſpaſs for taking the Plaintiff*s Cattle, Defendants juſtified by 

] a Levari Facias on an Outlawry. Ir was held that pleading only 
the Writ of Levari Facias, and the Execution thereof, is ſufficient to 
jfify the Officer, but not a Stranger, (as the Plaintiff in the Outlawry) 
who commands or requeſts the Bailiff ro do Execution; for he ought to 
ſe forth the Record of the Outlawry &c, Cumb. 471. Hill. 10 W. 3. B. R. 
Britton v. Cole. 


(N. a) Pleadings. Outlawry. To whoſe Suit it ſhall be 
: | a Bar. | 


L I. Debt againſt Executors, it is a good Plea that the Teſtator was Br. Utlaga- 
out lau d, and died outlau d; for they are charged of the Goods to ry, pl. 49. 

tne King in this Caſe; ſo to ſay that he was outlaw'd of Felony &c. per <tc S. C. 
Littleton, Young, and Pigot. But per Jenney, It is only argumenta- 
we that they have nothing. Br. Dette, pl. 156. cites 8 E. 4. 6.” 

2. Outlawry is no Bar to the Suit of an Executor in Chancery, becauſe 
de ſues En auter Droit ; per Ld. Keeper North, Vern. 184. pl. 183. 
Trin. 1683. Killigrew v. Killigrew. 


5A (O. a) Re- 


i 
| 
: 
N 
ö 
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(O. a) Replication to Pleas of Outlawry. 


Br. Utlaga- I. Reſpaſs by F. S. of D. The Defendant ſaid, that at another In 
ry, pl. 50. A. brought Treſpaſs againſt the Plaintiff by Name of FJ. F. of 8, 1 


* 1 the County of N. Yeoman, and Proceſs thereof continued till he was outlay'{ 
= 3 the Judgment if he thall be anſwer'd. The Plaintiff ſaid, that the Day 


Defendant the Writ purchaſed, and all Times after, and at the Time of the Outlas 
pleaded an pronounced, he was dwelling at D. abſque hoc that he was dwellmy ;; | 


Vatlawry N And it was held a good Plea; for it the Plaintiff Was not then dwellin 
ten ir in at S. he cannot be intended the ſame Perſon who is outlaw'd. Br. N 


ny yg N 

certain, that abilitie, pl. 32. cites 10 E. 4. 12. * 
the Plaintiff 

was outlacu d by the Name of J S of D. in the County of Sc. The Plaintiff replied, that at the Time the 
Suit was commenced againſt J. S. upon whom this Ourlawry was had, the ſaid F. & mow Plaintiff, a 
living at B. &c. and traverſed that he was living at D. And it was held a good Replication to ayoid th 
Outlawry without a Writ of Error; for if he were not dwelling at D. he cannot be intended the ſane 
Perſon. Le. $;. pl. 108. Mich. 29 & 30 Eliz. C. B. Anon. Cites 10 E. 4. 12. and 39 H. 6. 1. 


* All the 2. Debt * againſt [by] J. S. The Defendant placed Outlawry in hin, au 
7 bur bew d Record by Name of F. S. of F The Plaintiff ſaid, that at the Time 
— "Bag of the Suit taken, in which the Outlawry was had, he was dwelling a 
to the Year- D. abſque hoc that he was dwelling at S. &c. at the Time of the Sui 
Book it in which the Outlawry was, or ever after. And by the Opinion of the 
1 be Court this was a good Plea, and that he ſhall not be put to Writ of E. 
( „ ror. Per Rede, True it is; for now he leaves the Outlawry good agiinf 

I. C. 460. J. S. ot S. Bur he ſhall not ſay + No ſuch Vill as S. without ſuing Wri 
cap. o. of Error; tor this diſaffirms the Outlawry; nor ſhall he ſay that there i 
S. 9. in the another Perſon of the ſame Name, bur thall be put to Writ of Eno 


6 * Br. Utlagary, pl. 29. cites 21 H. 5. 18. 


ſeems this 
Opinion is not warranted by the Year-Book. 


Mo. 63. 2 3. In an Action popular &c. the Defendant pleaded, that the Plaintif 
was outlaw'd, and demanded Judgment it he ſhould be anſwer'd. The 
4 Plaintiff replied that he had reverſed the Outlawry by Error. And Judg: 
oes not 
appear. — ment that the Defendant thould anſwer over. Aud. 30. pl. 71. Palch. 6 
P : 
al. 66. pl. Eliz. Palmer's Caſe. 
o. 8. C 
ut S. P. does not appear. D. 227, pl. 45. S. C. but not exactly S. P. The Defendant pleadet 
Outlawry. The Plaintiff replied Nul tiel Record. At the Time of the Plea the Plaintiff was out- 
law'd, but he reverſed it before the Day of the bringing in of the Record, and a Reſpondeas Oukr 


was awarded. Cro. J. 4$4. pl. 2. Trin. 16 Jac. B. R. Iſon v. Grey. D. 227. b. 228. a. pl. 45. Hil 
6 Eliz. Anon. S. 5. F J | F ; ; 


4. But if in Debt upon Bond the Defendant had pleaded an Outlawry, 
and the Plaintiff had replied a Pardon, the Writ thall abate. But in! 
popular Action, it a Pardon be pleaded, quære; becauſe a Moiety | 
given to him who will ſue tor it, and when once the Suit is begun, the 
it becomes the Plaintiff's own Suit; which if it be his proper Suit ro al 
03" it is like a Debt on a Bond. And. 30. pl. 71. Palmer 

ale. 

5. In Debt on a Contract the Defendant, after Imparlance, pleaded Ou. 
lawry in Bar. The Plaintiff replied NVul tie! Record. The Detendant did 
not bring the Record in at the Day. judgment abſolute thall be g''® 
and not a Reipondeas Ouſter. Bur per Berkley J. The Plaintiif mig! 


pray, it he would that the Defendant anſwer over; for it is Delay * 
: a” 


> => ©, Sn 
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ly, and no Error. Cro. C. 566. pl. 2. Hill. 15 Car. B. R. Dawſon v. 


(P. a) Pleadings i Avoidance of Outlawry ; As No ſuch 3500-92! 
Vill &c. or, Dwelling at &c. 


B. of D. Butcher, came by Capias Utlagatum and ſaid, that the S. P. Br. 
Day of the Writ Sc. he was dwelling at S. and was Husband- 4 OATS 
man, and never appear'd in Perſon, nor by Attorney ; abſque hoc that he was _ 
dwelling at D. or was Butcher ; and the other averr'd the contrary, being 6. 16, 
warn'd by Scire Facias, viz, the Plaintiff. And it was held ill Iſſue; 
for where the Plaintiff averr'd that he appear d by P. N. his Attorney, per 
Paton, if he ſhall have this Iſſue, he ought 10 F that it was another 
Perſon that made P. W. his Attorney, and give Name to him, abſque hoc 
that he is the ſame Perſon who made the Attorney. By which the Court 
demanded the Defendant, and he a * and the Court awarded him 
to replead; and it was ſaid that 11 e had not now appear'd, other Ca. 
$4. ſhould be awarded, and he ſhould never have Advantage of theſe 
Matters &c. Quzre Cauſam, And note that this Perſon was outlaw'd 
upon a Ca. Sa. upon Condemnation after Plea by Attorney found againit 
him. Br. Utlagary, pl. 25. cites 22 H. 6. 16. 

2. If a Man outlawed by Name of F. S. of D. comes in by Return of the 
Sheriff upon Writ or Precept, he may ſay that there are in the ſame County 
two D's, vis. Over D. and Nether D. abſque hoc, that there is in 
the ſame County any D. without Addition, or any Place or Hamlet known by 
this Name. Br. Utlagary, pl. 26. (bis) cites 22 H. 6. 23. 

z. But if he comes in * Gratis, he ſhall not have the Plea, nor ſhall the * A Ca] 
King's Serjeants maintain it againſt him; for it does not appear, whe- tagatnm: 
ther he be the ſame Perſon, and if he be in the Hall, and is arreſted by an = if- 
Officer without Writ by Command of the Court, he ſhall be examined, g by Cain 
whether he be the = Perſon or not, and if he denies that he was Name of B. 
dwelling at this Vill, or that he was dwelling at a Vill of the J Landon, 
ſeme Name with an Addition, as in Nether D. the Court can do TO 1 Now 
nothing but let him go; For no Averment can be taken by the King's ,xwerms. Ar - 
Serjeants in this Caſe ; and after he came in by Return of the Sheriff, the Day of 
and had the Plea Supra. Br. Utlagary, pl. 26. (bis) cites 22 I. Return B. 


came in 
b. 23. Gratis in 
proper Per- 
ſon, and cron have pleaded that he was commorant at C in the County of G. at the Day of the Writ pur- 
haſed, and always after pending the ſaid Writ, and not at London &c. Ir ſeems he hall not have the 
Pla; For he is not grieved by the Ourlawry, and coming in Gratis, and not in Ward of the Sheriff 
Non conſtat Curiz, that he is the ſame Perſon as was outlaw'd ; and here the Plaintiff at whoſe Suit the 
Uutlawry was, is out of Court. And at length the Court held the Plea not receivable, unleſs be comes in 
in Ward by Return of Cepi Corpus. D. 192. b. pl. 25. Mich. 2 & 3 Eliz. Milna v. Brown. 


4 A Man was outlaw*d by Name of F. S. late of D. who ſaid that the 
Day. of the Writ purchaſed, he was dwelling at C. And no Plea unleſs he 
lays Abſque hoc, that he was dwelling at D. Br. Utlagary, pl. 48. cites 


2E 4. 1. 
$. , B. R. a Man was outlaw'd upon Capias pro fine, becauſe he was 
Mainpernor of W. N. by the Name of R. B. of D. in the County of M. Gent. 
ind the Outlaury was accordingly ; and a Man was taken by Capias Ut- 
lagatum at the Bar, who ſaid that the Day of the Outlawry pronounced, 
le was dwelling at M. in the County of E. abſqne hoc, that he Mm ever 
- 


— — — - — 
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Mainpernor ; and per Cur, he ſhall not have this Traverſe, becauſe h. 
did not deny but that he was the fame Perſon ; but he may traverſe 
thus, viz. to ſay Ut ſupra, abſque hoc, that he was ever dwelling at) 
in the County of M. or that he was Gent. and not Yeoman, or that there 
are two of the ſame Name in the fame Mill, and that the one is Gent. 
and the other Yeoman, and that R. B. Yeoman was Mainpernour ab. 
you hoc, that He was Mainpernour &c. Br. Utlagary, pl. 58. cites 21 
4. 78 ; | | 

6 A Nan was taken in Weſtminſter-Hall, becauſe he was oH 1 
Action of Account by Name of F. B. of F. in the County of S. who ſaid tha 
he was dwelling at C. in the County of D. the Day of the Writ purchaſed, and 
always after, and not at F. And a good Plea, per tor. Cur, For he can. 
not be intended the ſame Perſon ; by which the other ſhall aver, that he 
was dwelling at F. prout &c. tempore &c. Br. Utlagary, pl. n4, cites 
10 H. 6. 4. 

7. Upon an Outlawry in Debt, the Defendant in the original Writ wy 
named A. B. de C. in Com. Denbigh ; he came in by Cepi Corpus, and ſaid 
that he was dwelling at D. the Day of the Writ rg bag. and not atC, 
The Opinion of the Court was that he ſhould ſay, that he was not dyel. 
ling at C. the Day of the Writ iſſued forth, nor at any Time afterwark, 
For it he comes to C. atter the Writ purchaſed, the W rir is good enough, 
Moor. 70. pl. 189. Trin. 6 Eliz. 3. Anon. 


(Q. a) Pleadings in Avoidance of Outlawry ; As N. 
noſmer, or Wrong Addition. 


* Miſprint- I. NE &. de R. was outlawed by Exigent where there was not any 
ed for (Ut- Original againſt him; in the Original it was Fo. de A. by which 
lagarie.) S. was diſcharg'd. Theloal's Dig. of Writs, lib. 11. cap. 4. S. 4. cite 
M. 44 E. 3. * Villeinage, 41. 
2. One Fo. Dale of G. was outlawed, and one came by Capias Utlags. 
tum, and ſaid that his Name is Jo. Stile of Jork, and not Fo. Dale q b. 
and pray'd Remedy; and had Scire facias againſt the Plaintiff to know 
it it be ſo or not; but he was not let to Mainpriſe, Theloal's Dig, 
of Writs, lib. 11. cap. 4. S. 28. cites Trin. 1 H. 5. 5. 
One Jo. B. 3. John Page, Dyer, was outlaw'd, and Jo. Page came by Capias Ut- 
Brewer, was lagatum, and ſaid that he was a Brewer, and not a Dyer; upon which 4 
outlaw d, Writ iflued to the Sheriff to inquire it he was a Dyer or not. But tte 
and he came wn x 
in by Capias Opinion was, that he ought to ſue his Pardon, becauſe he is the fame 
| Utlagatum, Perſon. 'Theloal's Dig. of Writs, lib. 11. cap. 4. S. 8. cites Hill. 5 H 
and ſaid that 5. 8. and 12 H. 6. 8. 


Yeo- ; | 
2 "i of the Original Writ purchaſed, and not Brewer ; upon which Iſſue was taken. Theloa!'s 
Dig. of Writs, lib. 11. cap. 4. S. 19. cites Mich. 1 E. 4. 2. 21 H. 6. 55. 12 Hf. 6. 8. But Hill. 5H. 


„ 16. in ſuch a Caſe he adjoin'd to his Plea, And So he is not the ſame Perſon who is outlaw's 


1 


Ibid. 


4. One John Den de M. in ſuch a County, Butcher, was outlaw d, ad 
one Jo. Den de M. in the fame County came by Capias Utlagatum, and 
ſaid that there is in the ſame Vill one Fo. Den Butcher, againſt whom the 
Suit was, and that he is Fo. Den Husbandman, and not Butcher &c. And 
ſo that he is ut the ſame Perſon; and it was held a good Plea to be dil 
miſſed, he adjoining to his Plea, that he never appear d to this Suit. Tie: 
loal's Dig. ot Writs, Lib. 1 1. cap. 4. S. 12, cites Hill. 19 H. 6. wy 


I * 1 
1 
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F. J. Knight came by Capias Utlagatum, and ſaid that he was not con- 
ant nor dwelling at D. &c. the Day of the Writ purchaſed nor ever after, 
ind the contrary was maintain'd for the King and he put to Mainpriſe, and 
ne N. ſurmiſed that he was outlaw'd at another's Suit, and prayed that he 
may remain in Priſon, the Defendant ſaid that, No ſuch Record, and the 
Ierdiff was, that there was ſuch Exigent returned ſerved, but was not en- 
rd, and the Clerk enter d it now, and well; and the Exigent is record- 
gd, tho it be not enter'd in the Roll; quod nota; and the Defendant 
gemanded Oyer of the Record, and had it; and becauſe he came in 
Capias Urlagatum, by Name of F. F. Knight, and by the Outlawry he 1s 
og J. F. E/q; and he alleged that he was Knight 20 Tears paſt, and for 
this Variance, and becauſe he had no Day in Court by the other Exi- 
gent now alleged, therefore he went without Day by Award, without 
rying whether he was the ſame Perſon or not. Br. Utlagary, pl. 32. 
cites 38 H. 6. 1. | | 

6; Where a Man appears, and ſays, that whereas Outlawry is pleaded Br. Traverſe 
azinſt him as a Mainpernor by Name of F. S. of L. Gent. he at the Time ger Sue g 
of the Mainpriſe, and always after was J. S. Jeman, abſque hoc, that he 1 L 1 
vas the ſame Perſon who was Mainpernor, and does not traverſe that he was Br. Nonabi- 
wt Gent, inaſmuch as he appears, he is eſtopped by his Mainpriſe ; but lity, 2 50. 
untra where he is outlawed upon the Original &c. or he does not appear, pe. 
there he ſhall traverſe Ut ſupra, that he was Yeoman and not Gent. Br. ern 
Utlagary, pl. 51. cites 10 E. 4. 16. upon ſuch 


Plea, the 
Mantift ſaid that he wat Gent. and not Teoman, and the Iſſue received; for now it ſeems that he is not 


the ame Perſon, Br. Utlagary, pl. 51. cites S. C. 


. Treſpaſs againſt two who were outlaw'd, and were taken by Capias 
Lilagatum, and the one ſaid, that where he is outlawed by Name of F. Stoke, 
his Name is and was the Day of the Writ purchaſed F. Stockes, and not 
J. Stoke, and pray'd Scire facias againſt the Plaintiff, and had it; who 
came, and ſaid that he is known by the one Name and by the other; and 
he was let to Mainpriſe. Br. Utlagary, pl. 53. cites 14 E. 4. 6. 


(Ra) Pleading other Plas than No ſuch Vill &c. 
Miſnoſmer &c. 


LT T was admitted that where a Man is outlaw'd he may ſay,. uad S. P. Ibid. 
ipſe tam languidus of tempore utlagariæ, that he cannot appear 71 31 

MWopter periculum mortis. Br. Utlagary, pl. 75. cites 4 H. 5. EIN 

2. Where Outlawry is pleaded in the Plaintiff in Debt, he ſhall not Br. Idempti- 

ſay that there are two of his Name, the one elder and the other younger, and tate Nomi- 


ite eldeft is ontlaw'd, and this Plaintiff is youngeſt, but ſhall be pur to his nls, pl. 7. 


lentitate Nominis ; for dilatory ; contra upon Plea in Bar. Br. Utla- * 5 ** 
guy, pl. 55. cites 21 E. 4. 15. cipe quod 
reddat ; Per 


ot, Cur, Ibid. pl. 56. cites 21 E. 4. 54.——Br. Idemptitate Nominis, pl. 8. cites S. C. 


3. A Man outlaw'd of Felony, as Acceſſary, ſaid that before the Outlawry Theloal's 


th Principal was dead, and pray d Writ to the Sheriff to reſtore him to his Dig. of I; 
5 333 Good 13 mw 


rits, 


. _— 
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11. cap. 4. Goods ; and the King's Attorney averr'd that he was alive at the Time 1 
4 .es and he ſhall not have the Writ before this tried. Br. Utlagary, pl. 8 
. cites 21 H. 7. 31. ö 

— *. 

(s. a) Outlawry. The Effect thereof. | 

p 

G. Hitt. of 1, JF HE Diſability by Oatlawry abates not the Writ, but diſeils BY ©" 

C. B 163. the Plaintiff, until he obtains a Charter of Pardon. Co. Lit. and 

cap. 17. ſays, 8. d. (x uf 

that Oug- S958 (x) j 

lawry does a GS and 
not abate the Writ, but is only a temporary [mpediment that diſables the Plaintiff from eeding; for 

upon obtaining a Charter of Pardon, or reverſing the Outlawry, he is reſtor'd to his . and ſhall bo 

oblige the Defendant to plead to the ſame Writ, -—3 New Abr. 763. Tit. Outlawry, S. P. in the ** 

lame Words. 3 tha 


2. By the Outlawry the Original is determined. See Le. 30. pl. y, 
Watts v. Jordan.——— See 3 Le. 202. pl. 255. in Caſe of Pye, 

"2 Wa Common La had Fade! Debt, and 
Cro. E. 706. It one at Common Law ha gment in Debt, and after the Tudo. 
pl. 28. 8. C. anc he had outlaw'd the Defendant, the Plaintiff was at be End Jr 
Suit as to any Proceſs to be ſued by himſelf; for he could not have $i. 
fa. nor any other Proceſs upon the Judgment, but was put to his new Ori 


lawry on 
meſne Pro- 
ceſs, the 
Plaintiff is 
at the End 
of his Suit. 


and the King has Benefit by the Party's Suit, the Party ſhall have Benefit 


By the Out- 


Arg. Gibb, 265. cites 13 H. 4. 1. and admitted Per Cur. 


inal ; and tho' before the 25 E. 3. Capias lay not in Debt, nor was the 
ody liable to Execution for Debt, yer if Defendant be taken by Cy, 
Utlag. at the King's Suit, no Laches being in the Party in continuing 
his Proceſs, he ſhall be in Execution for the Plaintiff, it he will; fors 
the King is intitled to the Goods, Chattels, and Profits of the Lands 
&c. it is reaſonable that if the Detendant be taken at the King's Suit, 


at the King's Suit. Reſolved 5 Rep. 88. a. Hill. 40 Eliz. B. R. Gut- 
non's Caſe. 

4. When the Party is outlaw*d on a» Original and meſne Proceſs be- 
fore Judgment, if he be after taken by Capias Utlagatum, the Party cu- 
not declare againſt him, but he ought to have a ew Action of Debt, Cro. 
8 506. pl. 28. Mich. 41 & 42 Eliz. C. B. in Caſe of Leighton v, 

arnon. 


5. The Party at whoſe Suit a Perſon is outlaw'd, has an Intereſt by the 
Ourlawry, as well as the King. Sic dictum fuir. Sti. 348. in Caſe ol 
Ellis v. Pippin. 

6. Every Outlawry is a Judgment. Chan. Rep. 10. in the Earl d 
Oxtord's Caſe, cites Doct. and Stud. lib. 2. cap. 21. 21 H. J. 9. 9H 
6. 20. 

7. Outlawry on a Bond upon meſne Proceſs before Judgment, does not 
alter the Nature of the Debt, =! r Lien 30 = Land, But 
where there is an Outlawry, and a Seiſure thereupon, the Debt attaches 
upon the Land, and ſhall be prefer d to a judgment, tho? prior to the 
Outlawry. But it is the Seiſure that gives the Preference. 1 Salk. 89. 
Trin. 1714. in Canc. Erby v. Erby. 

8. The Nature of the Debt is not chang'd by the Outlawry. Arg. and 
admitted by the Court. Gib. 265. Paſch. 4 Geo. 2. B. R. in Caſe © 
Cooke v. Champneſs. 


Deren 


0 


(r. 4) Diſcharg'd by Por dor. 


1. E. 3. 12. , That where the Plaintiff recovers Damages, and 4t the Com- 


N 
the Defendant is thereupon outlau d at the King's Suit, — Low 
10 Pardon ſhall be granted, except the Chancellor be certified that the Plaintiff Sc t 


| Starute 
is ſatisfied his Damages. the Defendant 
had been 
wtlaw'd the Plaintiff bad been put to a new Original. Br. Dett, pl. 128. One outlaw'd upon a Ca. 
$4. at the Suit of Executors, was in Priſon in the Fleet. One of the Executors releas'd to him all Actions 
and Executions. Whereupon he prayed a Sci. fa. againſt the Executors, to anſwer the Deed. The 
aſtices were in Doubt if he ſhould have Sci. fa. firſt, or his Charter of Pardon firſt, and then Sci. 
K At length Sci. fa. was granted by Advice of the Juſtices, by reaſon of theſe Words of the Statute ; 
and if upon the Return of the Sci. fa. they cannot deny the Deed, then it is prov'd that Gree is made 
for upon this Recovery; and thereupon he ſhall have his Charter of Pardon, Fitzh. Tit. Scire facias, pl. 
hall 150. cites H. 13 H. 4. And Ibid. Tit. Charter, pl. 28. cites 13 H. 4. That if one be outlaw'd 
the an a Capias ad Satisfaciendum &c. he ſhall not have Charter of Pardon till the Chancellor be certified 
that he has made Gree &c. 


3. And where one is out law d by Proceſs before Appearance, no Pardon fhall * If a Man 
. be granted, except the Chancellor be certified that the Perſon out ia d bath » on d 
* ielded himſelf to Priſon before the Fuſtices of the Place from whence the perfil, ad 
Exigent iſſued ; that is to ſay, if from the King's Bench, then he fhall yield brings Writ 
himſelf there ; and 1 {ow the Common Bench, then be ſhall yield himſelf of Error, by 
there : And if from the Fuſtices of Oyer and Terminer, whilſt they fit, he 23 the 
full yield him before them. And if they be riſen, then he ſhall yield him in wn rl 
the King's Bench; and the Record with the Proceſs ſhall be removed before abrains Par- 


them by Writ. don and 

| brings Scive 
facias, the Plaintiff may now declare in B. R. notwithſtanding the Statute [of 5 E. 3. 12] is, that be 
hhall render himſelf to the Priſon of the Court where the Exigent iſſnes; Per Fairfax, quod non negatur. Br. 
Error, pl. 133. cites 1 H. 7. 12. 


And the Fuſtices before whom they ſhall ſo yield them, ſball cauſe the Party *In Treſpaſs 
Plaintiff to be warn'*d to appear before them at a certain Day ; at which Day, ads en- 
# the Warning be duly witneſſed, and the Plaintiſf appear, then ſhall they * plead 1,14 © out- 


/ * " l ap law'd, and 
the firſt original Writ as tho no Outlawry had been; but if he come nat, ſued Charter 
the outlaw*d Perſon ſhall be deliver d by Virtue of bis Charter. And note, of Pardot and 
that all ſuch Charters are of the King's Grace, as before they have been.” Sire facias 
againſt the 
Plaintiff, abo appear d and counted again bim, and the Defendant alleged Diſcontinuance of Proceſs. Quzre 
if he ſhall have Advantage thereof; for the Statute is that be ſhall plead 5 the Original, as if no ſuch 
Outlawry was. And vor Bkip. if the meſne Proceſs be diſcontinued, the Original is diſcontinued, And 
2 if the Defendant will have Advantage thereof, he ought to have Writ of Error, as at the 
Law ; but when be ſues Charter of Pardon by Stire facies, he affirms the Proceſs good, and ſhall 
r. 
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n V, 


aſver as if he had a red upon the Original. Quezre. Utlazary, pl. 27. Cites 24 E. 3. 42. 
y the Ifa Man be nd = Charter F 3 bas Scire n the Party, in this Caſe 
aſe ol lie Paintrff cug bt to declare againſt hin, becauſe by the Charter the Original is determined. Br. Non- 
ut, pl. 29. cites 21 H. 6. 50. —— Br. Count, pl. 37. cites 8. C. For this Statute wills, that they plead 
arl of von the Original, which cannot be without Count Cautra where he is outlaw' d, and upon Capias Ct- 
x lagatum comes and pleads * and has Scire facias againſt the Plaintiff, who comes and maintains 
9 tte Original, there the Plaintiff ſhall not count; for the Original. is determined by the Outlaury, but in 


the firſt Caſe it is reviv d, and there he ſhall recover or ſhall be barr'd, and in the other he ſhall not re- 
wer, but the Defendant ſhall be awarded to the Fleet. Nota diverſitatem inde, quia bona. 


aches 2. Theloal's Dig, of Writs, lib. 1. cap. 15. S. 3. ſays, it ſeems the Br. Uth- 
Opinion of the Book of Mich. 13 E. 3. Utlary 49. is, That Outlawry Bary, pl 36. 


cites 13 Aff. 


a the Suit of the Party in Oyer and Terminer de Uxore rapta, & abducta cum 5. That in 
ind dung viri, is only as an Outlawry in Treſpaſs, and that atter Charter of 17; Out- 
4 Pardon had of ſuch 4x nay + uch Perſon outlaw'd ſhall maintain Al- /awry # 


But if the Outlawry had been of "wy, — 4 N 


aſe 0! i fie vpon ſuch Title before 


37 2 Utlawry. | 


Bar, and he could not have Affiſe without ſhewing Title- of later Time after the 


the Plaintiff Outlawry, notwithſtanding his Charter of Pardon, 
ſhew'd Char- 


ter of Pardon, and had Aſſiſe without Title ſhewn after the Pardon. 


3. In Appeal of Death by one outlaw'd of Treſpaſs, the Defendant paſs 
quit without being arraign'd at the Suit of the King: Theloal's Dig, d 
Writs, lib. 1. cap. 15. S. 7. cites Mich. 18 E. 3. 35. Utlar. 4). 

* One out- 4. One outlaw d ot Treſpaſs may, after Charter of Pardon purchasd 
ph ba have Action for Falſe Impriſonment, [ tho'] made before the Outlawry, Bu 
in Debt, if it Was ſaid that he ſhall nor have“ Action of Debt, nor of Goods carried 
he has his away before &c. becauſe Action of them is given to the King. 'Theloal\ 
Charter of Dig. ot Writs, lib. 1. cap. 15. S. 8. cites it as adjudg'd H. 20 E. z, 43 


Pardon be- 
fore the Day & 29 Afl. 63. 


of the Return of his Writ of Debt, notwithſtanding that he be outlaw*d the Day of the Writ purchas'{ 
Theloal's Dig. of Writs, lib, 1. cap. 15. S. 14. cites Paſch. 9 H. 5. 1. Per Huls. | 


5. In Suit of Execution out of a Recognizance in Chancery, Execution 
was awarded, and the Land of the Detendant put in Execution; upon 
which the Defendant bronght Writ of Error, againſt which it was pleaded 
that he was outlaw'd in Treſpaſs, and he ſhew'd his Charter of Pardon 
and that he had ſucd Scire Facias according to the Statute &c. where it wy 
ſaid that his Action was derermin'd and extinct by the Outlawry, But 
becauſe he was to diſcharge his Franktenement by the ſaid Writ of Error, and 
that the King ſhould not have Advantage by this Suit, it was adjud 
that he ſhould well have this Suit by Writ of Error &c. 'Theloal' 
on of Writs, Lib. 1. cap. 15. S. 7. cites Paſch. 21 E. 3. 17 & x 
All. 47. 


But in F.. 6. One outlaw'd of Treſpaſs at the Suit of the Party, ſhall not be u. 


2 ſwer'd after his Charter of Pardon had, if he does not allege that he hi 


of Pardon Jued Scire Facias againſt the Plaintiff according to the Statute, notwith- 
was pur- ſtanding that the Exception be taken 7 a Stranger to the firſt Suit. 'The- 
chaſed after Ioal's Dig. of Writs, Lib. 1. cap. 15. S. 4. cites Paſch. 21 E. 3. 55. Not 


—_— ability 6 & 8. and Paſch. 20 E. 3. Charter 19. 


the Opinion of Thorp was that the Outlaw need not to allege that he had ſued the Scire Facias, becauſe 
by his Charter he is reſtored to the Law, Theloal's Dig. of Writs, Lib. 1. cap. 15. S. 4. cites Mich 


44 E. 3. 27. 


. Three were outlaw'd in Treſpaſs. They got a Charter of Pardon, and 
ſued Scire Facias againſt the Plaintiff, The Writ was return d taray, and 
the Plaintiff in Treſpaſs came, and counted againſt 2, notwithſtanding 
the Writ was not return'd, and he had Capias Utlagatum again the 34 
who did not come, and [Capias) againſt his Mainpernors ; and his Char- 
ter loſt its Force, notwithſtanding the Writ was not ſerved, becauſe he 
found Mainpriſe to be de Die in Diem. Fitzh. Tir, Reſponder, pl. 8 
cites Paſch. 27 E. 3. 17.—[Paſch. 2 E. 3. 1. a. pl. 3.] 

8. In Attaint upon Verdict in Aſſiſe, it Outlawry be alles'd in the Plait- 
tiff for the Damages in the ſame Aſſiſe, and he brings his Charter of Pu- 
don, he ſhall be anſwer'd before Gree made to the Detendant of the Damage 
recover d in the firſt Action. Theloal's Dig. of Writs, Lib. 1. cap. 15 
S. 28. Cites 30 Afl. 20. | 

Fitzh. Tit. 9. In Debt the Defendant was outlaw'd, and ſued Charter of Pardon, 
12 and Scire Facias returnable at ſuch a Day, but the ſame was not return 
e“ m— Plaintiff in the Action came at the Day, and pray'd that the Defet- 
; dant be demanded. But Thorpe denied it, unleſs the Plaintiff came in 
Proceſs. To which it was faid for the Plaintiff, that he had Day by if 

Roll, and that at this Rate the Defendant might delay him tor * 

ut 


8 


— 
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Bur Tho e ſaid he was at no Miſchief, and that if he would aid himſelf, _ 
he might ſue the ſame Writ by which he was warn'd ; and ſo he did. Paſch. 
E. 3. J. b. a 2 
915 lf a Man be diſabled byOutlawry pleaded in a Real Action, and hes. P. Br. 
wings Pardon bearing Date pending the Writ and after the Plea pleaded, Utlagary, 
er this is good, and the Tenant thall anſwer ; and yet the Demandant pl. 3- cites 
s once diſabled pending the Writ. Quod nota. Br. Nonabilitie, pl. Thcjoars 
6. cites 44 E. 3. 27. Dig. of 

; ; | Writs, Lib. 
eee 


„„ 


11. One outlaw'd purchaſed a Charter, and ſbew'd that the Plaintiff 
was ready at the Bar, and pray'd that he count againft him without ſuing 
Tire Facias ; but becauſe the Plaintiff” had no Day in Court, it was com- 
manded the Defendant to ſue Sci. Fa. againſt the Plaintiff &c. Firzh. 
Tit. Reſponder, pl. 39. cites Trin. 46 E. 3. 15. 
12. If a Man is outlate'd in Debt, and the Defendant purchaſes Charter And the 
of Pardon, and Scire Facias againſt the Plaintiff, and he makes Default, ſam Law, 
this is . and the Defendant ſhall go quit. Br. Default, pl. if the Plain- 


x tiff, after 
$7. cites 22 H. 6. 7. = bn 
| inſt rhe 
Defendant, does not maintain his Writ. Ibid. | 


13. He who is convicted, outlaw'd, or by any lawful manner is at- 
tinted of Felony, ſhall not have any Action, Real or Perſonal, in any 
manner before the Charter ot Pardon obtain'd. But after the Charter ob- 
und, he may have Ad ion _ Right, Title, or other Cauſe commenced or 
xecrued after the Charter had, and not before. Theloal's Dig. of Writs, 

Lib. 1. cap. 15. S. 24. ſays this appears by the Books there betore 
noted. 

14, One outlaw'd after Fudgment in Debt came gratis and render'd him- The Re- 
ell in Bank, where he was condemn'd, and was committed to the Fleet, — Wie 
(as he oughr, tho? it be not uſual to do ſo) and then ſued a Cærtiorari to Remedy for 
the Ch. J. of C. B. to remove the Tenor of the Record of the Outlawry into the Plaintiff; 
Chancery, and to certify his Render, and being in Priſon ; which was done ; and cites the 
ue WW but without ſaying whether the Plaintiff was ſatisfied or not; and there- Statute — 
4 upon he had his Pardon, Ita quod fret rectus in Curia &c. where it 2 * the 

ſhould be, Ita quod N Onerenti. And upon 2 Scire Facias's Statute ſays 
nd zainſt the Plaintiff, and 2 Nihils return'd, the Pardon was allow'd, nothing of 
ache Outlawry diſcharged ; whereas he had not, in Truth, ſatisfied the W 


ng Plaintiff. D. 172. a. pl. 10. Mich. 1 & 2 Eliz. Anon, _ Judge 
y Attons, but 


ay where Outlawry is upon Proceſs before Appearance; and in this Caſe no Charter ſhall be granted, 
til it ap to the Chancellor by Certificate &c. that the Outlaw has render'd himſelf to Priſon in the 
he Court where the Exigent iſſued ; and he ſhall not be deliver d till the Party be warn'd, and the Warn- 
$5. ng witneſs'd, and to make the Plaintiff to plead upon the Original, if he will &c. And notwichſtand- 
ig thoſe Words, 2 Nibils in Scire Facias have always countervail'd a Scire Feci, But he ſays it appears by 
Itth. Tit. Charter, cap. ultimo, viz. 13 H. 4. that after Condemnation in Debr, if the Defendant be 


11 otlaw'd, he ſhall not have Charter till the Chancellor be ſatisfied. And the Form of Pardons of Out- 
u- lvry after Judgment is, That the Plaintiff is ſatisfied, or that per debit' Proceſſus coram Jufticiariis 


1 tabir' conſiderat exiſtat, quod idem defendens verſus dictum querentem iret quietus &c. and no Clauſe 
15. of It; quod ſtet rectus &c. For this Clauſe is in Pardon of Outlawry before Fudgment, or where be is in Caſe 
b make Anſwer to the Plaintiff. | 


Richardſon Ch. J. acquainted the Court, that a Certiorari came to him out of Chancery to certify the 
lon, Tenor of a Record of Outlawry, to get a Charter of Pardon; that the Clerk of the Outlacuries ingrols'd it, 


ud, nd indorſed that the Party reddidit ſe to Priſon, (the Outlawry being before Judgment;) <vbereas he really 
fel wir did appear, nor vender'd himſelf; that the Party, at whoſe Suit, complain'd thereof to him, who 
a 5 Won examining the Clerk and Prothonotaries found, that upon all Outlawries the Clerks enter d * the 

Rull of courſe, That the Outlaw reddidit ſe, and are always certified, tho falſe; and this Courſe was allow d 
the the Court, But to ſatisfy the Statute of 5 E. 3. and for the Benefit of the Party who ſues, they ordered 


vel. that no Scire Facias ow be upon ſuch Pardon till the Party, who ſues the Pardon, has appear'd to the Party's 
Bu: WY n And this 


rder was commanded to be obſerved, and emer'd in every Office of the Court; and 
5s C the 


—_— — 22 „ 
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the Reaſon of the Entry and Courſe quod reddidit ſe, where he had not, is for the Eaſe of the Sub; 
becauſe it would be great Inconvenience that Subjects in the remote Parts of the Kingdom, bei a 
law'd, cannot have Roden thereof, without making perſonal Appearance in Court. D. 172. 1 Nay 
pl. 11. cites 5 Car. C. B. Molineux's Caſe. 


15. In Debt it was agreed, that if A. be outlaw'd in Debt, and obtaing 
a Releaſe ot the Party of that Debt; and after by Act of Parliament all On. 
lawries are pardon d. When the Party is ſatisfied, then the Ourlayry i 
diſcharged ; tor the Releaſe is a Satisfaction in Law. Noy 5. Albay 
v. Manny. , 

16. a Suit by Husband and Wiſe, the Defendant pleaded Outlewy 
of the Husband in Bar; and upon Demurrer ir was inſiſted, that then 
awry, ſo tar as the Crown was concern'd, was pardon'd by the Grad 
Pardon. But per Cur. The Plaintiff ought to have replied, and thewn the 
he was not a Perſon excepted. Hard. 60. pl. 1. Trin. 1656. in the EI. 
chequer. Swan & Ux' v. Porter. 

17. Outlawry cannot be diſcharged on an Act of Oblivion, till th 
Party has brought his Scire Facias on the Act of Parliament; per Cur. Si 
348. Ellis v. Pippin. 

18. The King cannot pardon an Outlawry at the Suit of a private be. 
ſon. Arg. Show. Parl. Caſes, 72. in the Caſe of the King v. Baden, 
cites 5 E. 3. 12. 


(V. a) Dijſabiliiy of whom, and How far, as h 
Actions. 


I. O42 alleged before the Coroners, and not return d, ſhall ng; 
diſable the Plaintiff in Aſſiſe. 'Theolal's Dig. of Writs, Lib, i 
Cap. 15. S. 20. cites 28 Aſſ. 4. 9. 


Theloall's 2. Where a Man brings Writ of Error to reverſe an Outlaw , thereth 
Dig. of, ſame Outlawry is no Plea in Diſzbility of his Perſon, de he by the 


Writs, lib. 1. ſame Suit is to teverſe the ſame Outlawry, Br. Utlagary pl. 69. cites 
a Aſſ. 20 ” 

8; 18. lays. 30 0. 

it ſeems that | 5 os | 

the Opinion of the Book of Paſch. 7 H. 4. fol. 40. is, That in Writ of Error to reverſe Outlawr, 
is no Plea to ſay that S is outlawed in another Suit or Action, and ſo diſabled to ſuc this Writ & 
Error; for id it will follow that he ſhall be infinitely delay d. Br. Utlagary, pl. 6. cits 
7 H. 4. 39. S. C— S. P. Tho” there are 20 Outlawries anf him. Br. Nonability, pl. 12. cits 
80 S. P. a Le. 211. pl. 243. in Moulton's Caſe, cites 7 H. 4. 107. — And G. Hiſt. of C8 
159. cap. 17. ſays, That when one brings a J/rit of Error to reverſe an Outlawr » Outlawry intiat 
Suit, nor at any Stranger's, [ball net diſable him; for if he were outlaw'd at ſeveral Men's Suits, and one 
ſhould be a Bar to another, he could never reverſe any of them. The Outlawry itſelf is no Obje&tion, 
for that would be Exceptio ejuſdem rei cujus petitur Diſſolutio : Nor is another Outlawry pleadable in Sat 
to ſuch Writ of Error, for then 2 erroneous Outlawries would be irreverſable ; and therefore that 
Tantamount to Exceptio ejuſdem rei cujus petitur Diſſolutio. So if there be an Artaint brought on 1 
Verdict, a ed on that Verdict ſhall not be pleaded in Bar, for the Reaſon above 
3 New Abr. 762. Tit. Outlawry, S. P. in the ſelf-ſame Words. 


So of an 3. It was adjudged that an Fxecntor vutlaw'd may maintain Aion fot 
Aaminiſira- the Death of the Teſtator. Theloal's Dig, of Writs, lib. 1. cap. 15 


tor. Br. 


Nonability, §. 16. cites 14 H. 6. 14. and Hill. 21 H. 6. 30. and Mich. 21 E. 4 48 
pl. 18. cites accordingly. 

21 H. 6. 30. | Tek 

by all the Juſtices ——S. P. Becauſe the Suit is en anter Droit, viz. in the Right of the Teſtator, #80 
not in his own Right. Co. Litr. 128. a.—S. P. And alſo becauſe the Perſon eb hom he repreſents has tit 
Privilege of the Law ; and not ſuing for himſelf, where he has the Advantage of another, where that 
no Objection to his Repreſentation, it is no Objection but he ſhould be anſwered. G. Hiſt. of C 
159. cap. 17. | 


4. It 


— — ho — . 
— 


att 


he. comets 


ä ry * — e — - * 
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Ic was held, that one outlaw'd ſhail not have Traverſe to an Office He — * 


ad or the King, which griev'd him before the Outlaw „ Theloal' outlaw'd can- 
Ne of Writs, 1ib. 1. cap. 15. S. 22. cites Paſch. 21 H:6, fol. I. im traverſe 


an Office ; for 


of Action 2 2 King. Quod nota. * Quere of Petition or Monſtrans de Droit. Br. Nonabilis, 
_ cites 26 H. 8. 1. ; 
x) The Origiual is (Car.) 


5. He who is outlaw'd for Felony ſhall not anſwer to any; Per Mark- Men ent- 
ham, which Watman denied, and that he ſhall anſwer ro another's Suit, 4 
but none ſhall anſwer to him, nor to his Suit; which the Reporter agreed as © 


for Law. Br. Utlagary, pl. 47. cites 2 E. 4. 1. any Afion 

. — again 
tecauſe it is to their Prejudice, and by Reaſon of the Poſſibility of their being pardon'd. — rope. 
Aim brought by them, they ſhall not be anſwer'd, becauſe it is to their Benefit. Noy t. adjudg d. Haſt- 
ings v. Blake. The eporter ſays, Note that this Judgment was much againſt the 5 inion of 
Walmſley, who faid it was in vain to put any Man to anſwer in an Action Real or Perſonal, who has in 
Truth nothing to be taken in Execution. | 


6. Outlawry in the Mayor is no Diſability ; Per Nele J. Br. Corpo- 
rations, pl. 63. cites 21 E. 4.7. 12. 27, 69. 
It the Detendant pleads an Outlawry in the Plaintiff in Diſability Holt Ch. J. 
of his Perſon, and the Plaintiff after that Plea pleaded purchaſes a Char- * mat Ca, 
. | | a itt. 128. b. 
tr of Pardon, becauſe the Charter hath reſtored him to the Law, the De- and 135. b. 
fendant thall anſwer. So note the Diſability abates not the Writ, but is to be un- 
dilinablech the Plaintiff until he obtain a Charter of Pardon; and fo it derſood 
ppears here by Littleton. Co. Litt. 128. b. (x 1 2 
6. It che Ground or Cauſe of the Action be forfeited by the Outlawry, 8 44h 
they may the Outlawry be pleaded in Bar of the Action, as in an Action Cauſe of As- 
of Debt, Detinue &c. But in real Actions, or in Perſonal, where Da- tion accrues 
mazes be incertain (as in Treſpaſs of Battery, ot Goods, of breaking his Cloſe, wake loin. 
ad the like) and are not forfeited by the Ourlawry, there Outlawry Time ar 
nuſt be pleaded in Diſability of the Perſon. Co. Litr, 128. b. (y) which he is 
tender the 
Di/ability of an Outlawry, there the Plea of Outlawry in Abatement ſhall quite overthrow the Writ, and 
ther Removal thereof he muſt begin de novo; but where the Diſability of Outlawry comes after the. 
Cauſe of Aion accrued, there the Plea of Outlawry is only a temporary Diſability, which does not abate 
the Writ, but is only Quouſque; and after Removal thereof he may re- continue the Action by Re- 
ſunmons &c. 12 Mod. 400. Paſch. 12 W. 3. 1700. in Caſe of Lady Paulkland v. Stanion. 


9. The Plaintiff being outlaw'd, was not admitted to ſue; Toth. 
239. cites 4 Ja. lib. B. fol. 69. Grevill v. Banks. , 

10. An Outlawry being pleaded at the Defendant's own Suit, was over- 
rul'd, Toth. 240. cites 8 Car. Hemmings v. Davers. 


= — 


1Küä„ 


e 


V. a) Diſability as to Actions. How far the Diſability 
of one ſhall diſable another. 


IN Writ of Account by two, it was held that if oz is outlaw d of Fe- 
hony, the other ſhall not be anſwer'd. Theloal's Dig. ot W rits, 

ld. 1. cap. 15. S. 5. cites Trin. g N | * 
2. Outlawry in Treſpaſs in one of the Demandants in Præcipe quod 
trddar, is a Diſability of both during this Ourlawry; b, where one of 
Demandants is outlaw'd of Felony the Tenant ſhall anſwer to the other 
Who ſhall ſue alone ; for this is a Severance in Law. Theloal's Dig. ot 
Writs &c. lib. 1. cap. 15. S. 2. cites H. 33 E. 3. Utlawry 5. and Trin. 


30 E. 3. 5. 
: 3. Hu- 


* 
r — * 


8 Utlawry. 5 


I Monſtraverunt ſhall not abate by the Outlaw ry of one of the lch 


tiffs. Theloal's Dig. of Writs, lib. 1. cap. 15. S. 23. cites Mich, y H 


CA | 
, 4 ie was held that in Perſonal Af ion brought by two, Outlawry in the 
one is a Bar to both. Theloall's Dig. of Writs, lib. 1. cap. 15. 8. I; 
cites 14H. 6. 14. 

5. Debt by two Executors ; Outlawry was alleged in Diſability of jj, 
one ; Judgment if he ſhall be anſwered, and becauſe he is not to recoyer 
to his own Uſe but to the Uſe of the Teſtator, therefore the Deſendan 
yu awarded to anſwer ; quod nota. Br. Nonabiliry, pl. 20. cites ij 

6. 14. 

6. r in an Attorney, or Proc hein Amy who ſues for an Infant 
| is no Diſability. Br. Nonability, pl. 18. cites 21 H. 6. 30. "IA 
Hus>and 7. Baron and Feme ſhall not have Action, if the Feme js waing 
22 Theloal's Dig. of Writs, Lib. 1. cap. 15. S. 21. cites Hill. 21H, 6. 3 
miriſtrators. 31- and Trin. 8. fol. 2. Utlawry 17. 

The Defen- | 
dant pleaded Outlawry, But per Cur. the Plea is ill to allege Outlawry in the Hushand, when he and hi 


4 ſue as Adminiſtrators. Hardr, 60. pl. 1. Trin. 1656. in the Exchequer. Swan & Ur y, 
orter. 


8. P. Co. 8. It was held, that a Mayor and Commonalty ſhall have Action, not. 
Litt 128. withſtanding that the Mayor be outlaw'd. Theloal's Dig. of Writs, Lib 


3 I. cap. 15. S. 17. Cites Trin. 12 E. 4. 10. 


is En auter Droit. 


But it was 9. Judgment in Ejectment againſt 6 Defendants, who brought a Writ d 
—=—_ that Error. he Defendant in Error pleads an Outlawry againſt one of them; 
1's, i» De and upon Demurrer it was held by 3, contra Haughton, That becauſe 
be barr'd, this Suit is only by way of Diſcharge, wherein he ſhall recover nothing, 
and bring but only to be reſtored to what they had loſt, and being intorced tojoin, 
ae the hecauſe that Plaintiff was Defendant in the former Action. They agreed 
— dhe it was no good Plea, and awarded that he ſhould anſwer to the Error. Ci 


is a good J. 616. pl. 1. Trin. 10 Jac. B. R. Bythall v. Harris. 
Bar againſt 
the other for purſuing the Error, becauſe they are to recover. Ibid. in the S. C. 


10. If 2 Tenants in Common are of a Rectory for Years, and one of then 
is outlaw'd; yet the other, upon ſhewing the Matter, may have Deb: 
for the Moiety ; per Twiſden J. Sid. 49. pl. 11. Mich, 13 Car. 2. BR 
in Caſe of Cole v. Banbury, 


(Xa) Action. Outlawry. Diſability. pat Afi 
the Outhaw cannot bring. 


N Appeal of Death the Defendant pleaded Outlawry in the Plair 
tiff. The Defendant went quit without being arraign'd at the Sli 
— Br. Ap- of the King upon the Declaration; for if the Plaintiff gets Pardon, c 
7 Br. A 
Er cites reverſes the Outlawry after, he may have another Appeal. p 
17 Aff. 26.— pl. 146. cites 18 E. 3. and Fitzh. Utlawry 47. And Brooke ſays, and ſo 


N ee that this Award is not peremptory. 
cap by. 4 0 ſays that one outlaw'd in a perſonal Action, (ſo long as the Outlaw ry continues in Force) 


cannot bring any Appeal whatſoever. 4 A Man 
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2. A Man condemn'd upon a Recognizance, where he pleaded ſufficient ; 
Bar by Defeaſance, bearing Date before the Recognizance, and deliver d after, 
lrought thereof Error; and in the Writ of Error the Defendant, who had 
Execution, pleaded Outlawry in 7; reſpaſ's in Diſability of the Plaintiff; and 
tecauſe che Plaintiff in this Suit is not to re-have any thing but a D, 
charge of the Recognizance, therefore it was awarded no Plea, and 
they proceeded to reverſe the firſt Judgment; for the Party was pardon d 
of the Ourlawry after, and the King cannot have this Suit by the Out- 

Lwry, which goes to have Diſcharge, as he may have Debt upon an 
Obligation which is to recover Debt. Quod nora ibidem. Br. Nonabi- 
litie, pl. 26. cites 29 All. 47. 

3. 10 was held, that if Tenant by Statute-Merchant be outlaw'd in Treſ- 
paſs, he ſhall be barr'd in Ae. Theloal's Dig. of Writs, Lib. 1. cap. 
15. S. 11. cites Mich. 11 H. 6. J. Tt | 

4 It the Demandant in a Ceſſavit be outlaw'd in a perſonal Action, 
this Outlawry may be pleaded in Bar of the Action, becauſe the Arrear- 
ages are due to the King. 2 Inſt. 298. 

5. In Audita Dnerela to avoid a Statute for Uſury, the Defendant 8. C. cited 
pleaded an Outlawry in Bar. It was objected upon Demurrer, that it is Palm. 191. 
not pleadable in this Suit, which is only by way of Diſcharge, and not | bing R ; 
t recover any thing. And the Ld. Ch. J. held accordingly ; for one Jac — 
ourlaw*d cannot ſue in any Court, unleſs to teverſe his own Geer Bethel v. 
nd where the Action is Ad Lucrandum, there ought to be Ability in the Parry, to 
Perſon; and that it is all one to gain by way of Diſcharge, as by way of _ been 
perquiſition: And Judgment that Plaintiff take nothing by his Writ. tu the Plea 


Cro. J. 425. Paſch. 15 Jac. B. R. Griffith v. Middleton. was good 
| ———- Lea Ch. 

]. Dodderidge and Chamberlain J. contra. Houghton J. held that it would be very miſchievous upon 
an Outlawry in Caſe of Error, Attaint, or Audita 1 which are only by way of Diſcharge, if it 
ould be any Bar, this Writ being only a Commiſſion. Cro. J. 616. Trin. 19 Jac. B R. in Caſe of 
Bythal & al' v. Harris. : a 

One is outlaxud in Debt, and taken upon the Capias, and committed to the Fleet; and the Warden of 
the Fleer permits him to go at large voluntarily, and after the H xecutor of the Plaintiff in Debt takes him 
n Execution again upon a new Writ; and upon this taking he brought an Audita Querela, and ſhew'd 
this Matter. o which Outlacwry in the Plaintiff (in Audita Zuerela) was pleaded ; upon which Plea he 
6emurr'd. And per tot. Cur. after ſeveral Arguments at Bar, it was relolv'd that Outlawry was a good 
Plea in Diſability of the Plaintiff in this Caſe, becauſe this Writ is not directly Lfor reverſing the Outlawry 
(as Error) but is founded upon a Tort, (viz.) upon the Eſcape, and not upon the Record. And for Autho- 
my in this Point, the Ch. J. cited 6 E. 4.9. b. 10 a. Sid. 43. Mich. 12 Car. 2. C. B. Jaſon v. 
Kete. Note, That Bridgman Ch. J. well obſerv'd, that Audita Querela does not lie for other Rea- 
ſm than becauſe «when any Priſoner is taken here, he is brought to the Bar, and it is demanded of him <vhat he 
can ſay why he ſuculd not be committed to the Fleet; at which Time the Plaintiff here ought to have 
pleaded this Matter before; ard therefore he ſhall not have this Writ, for one ſhall never have Audita 
Verela for any Matter which he might have pleaded before. Sid. 43. Trin. 13Car. 2. C. B. Jaſon v. Kete. 

In Audita Suerela the Plaintift declared that he and one P. cere beund to D. the Teſtator to pay 100 l, 
That in an Action brought againſt him he vas outlaw'd ; That afterwards D brought another Action againſt 
P. uponthe ſame Bond, and had Judgment; and that P. <vas taken by a Ca. Sa. and diſcharg'd by D's Com- 
nt; and ſo prays to be reliev'd againſt this Judgment and Outlawry. The Detendant prote ſtando that 
the Debt vas not ſatisfied, pleads the Outlawry in Liſability, And upon Demurrer the Court agreed that 
if the Judgment had been erroneous, and Error brought, the Outlawry, which is only a Super(truc- 
ture on it, would fall by Conſequence ; but an Audita Qyerela meddles not with the Juagment, but ad- 
its it good; but only upon ſome equitable Matter ariſing ſince, prays that no Execution may be made upon it ; 
ad the Plaintiff has no Remedy here but to ſuc out his Charter of Pardon. Mod. 224. pl. 13. Mich, 
Car, 2. C. B. Higden v. Whitchurch, 


| 4 
6. It was agreed by all, That in Error or Attaint Outlawry in the 
Plaintiff is no Plea in hifabicy; and they ſaid that there 1s no Ditte- 
ence where the Outlawry was at the Suit of the Defendant, and where at 
the Suit of a Stranger; for Non admittitur ejuſdem rei exceptio cujus pe- 
ur diſſolutio. Sid. 43. Mich. 12 Car. 2. C. B. Jaſon v. Kete. 
J. In an Information qui tam &c. the Detendant pleaded Outlawry of 22 Nas. 
tte Informer in Diſability. Upon a Demurrer it was infiſted that the 435 P” 24% 
was not good, becauſe the King is intereſted qui tam &. and 8. © by 
5D the1elore 


378 CY ; © Utlavry. 


ple per Cur. Tho' the King is intereſted, yer the Informer only is Plainti 


to bar the 
Informer, Bay les. | 


ſo that he could not proceed ; but that the King might notwithſtanding proceed for his Share. 


The King 8. Outlawry diſables a Man from bringing a Mandamus to reſtore him 


v. Rowe, to an Office in a Corporation. Show. 288. Mich. 3 W. & M. The King 
S. C. v. Mayor of Briſtol. | | 
9. A Parker outlaw'd cannot bring a Writ of Aſiſe. Show, 288, per 
Cur. in Caſe of the King v. the Mayor of Briſtol, 


nnn . 


(J. a) Diſability. As to other Matters than Actions. 


| 4 | 
T. NE outlaw'd in a Perſonal Action (as ſome ſay) cannot be an 4p 
prover, becauſe by his Outlawry he is our of the Law, and bs 
Accuſation ſhall not be ot ſuch Credit as to put any Perſon upon his 
Trial. 2 Hawk. Pl. C. 205. cap. 24. S. 4. cites in Marg. Br. Appeal, 
pl. 57. and Fitzh. Corone, 175. 
2. An outlaw*d Perſon cannot be an Auditor. Co. Litt. 6. b. 
pant in Debt, Treſpaſs or the like may be Heirs, Co. Litt.! 
a, ; 
4. The Wife of one outlaw'd in Felony or Treſpaſs ſhall be iu 
Co. Lirt. 31. a. 
5. One outlaw'd may be Attorney to deliver Seiin. Co. Litt. 52. a. 
Ow. 116. 6. A Man outlaw'd is capable of taking a For 0 the Dueen as Fa- 
S C. accord- mer to her, by Reaſon of the Render of the Rent, which makes him c- 
ingly. on 1 237. pl. 371. Paſch. 29 Eliz. in the Exchequer, Knowles; 
owell. 
J. It a Man pawns Goods and after is outlaw'd, he cannot redeem them 
during this his Outlawry ; Per Williams J. Bulſt. 29. Trin. 8 Jac. n 
Caſe of Racclitte v. Davis. | 
8. Perſons ourlaw'd are diſabled to be Furors. See Tit. Trial 
H. d. : 
9. _—_ Caſes an outlaw'd Perſon may be a Witneſs. See Tit. E. 
vidence. | 


— 


(Z. a) Charged in Cuſtodia. In what Caſes one outlaw! 
for Crimes may be. 


1. Man was outlaw'd of Felony, and taken by Capias atlagatiin, ani 

detain'd in B. R. and divers Bills were brought againſt hin : 
Cuftod* Mareſcalli, and the Court would nor ſuffer it; for his Body, _ 
and Goods are to the King, and therefore the Plaintiff cannot hate rt 
Effect of his Suit againſt the one before the Ourlawry ; but it he obtain 
Pardon, the Plaintiff ſhall be anſwer' d. Br. Utlagary, pl. 26 cites“ 


E. 4. 8. 9. (. 0) 


— 


— 


Name of therefore if the Informer dies, the Attorney General may proceed. IF 


Cate, That and intitled to the Benefit; and tho? he was diſabled by the Outlaw y w 
it wsa fue tor himſelt, yet he might ſue for the King; and therefore the Fler 
good Plea was adjudged good. 2 Mod. 267. Mich. 29 Car. 2. C. B. Atkins y 


_ Utlawry. 5 
lntiff, 
ry to 
He 
Ins y, 


(A. b) Creditors of Outlaw. How far favour'd, or 
affetied. 


r AND was purchaſed of Tenant for Life, who was outlaw'd and 
abſconded, but the Purchaſe was ſet aſide in Favour of Creators, 
it being made at an Undervalue, and pending a Proſecution at Law a- 
gainſt rhe Outlaw by the Creditors, and with Notice thereot, and the 
purchaſor being alſo a Truſtee in the Marriage Settlement. Verna. 465. 
pl. 448. Trin. 1687. FR | 
2. Upon an Engliſh Bill in the Exchequer the Barons pray'd the 
Opinion of the Judges ot C. B. the Caſe was H. was a Bankrupt, and 
lng after Was outlaw'd ; the King made a Leaſe of the Profits of his Lands, 
and granted his Chattels ; atterwards a Commiſſion of Bankruptcy was taken 
ot. Reſolved, that the Creditors are nor hurt by the Outlawry, it be- 
ing his own Act and by bis own Default, and the voluntary permirrin 
himſelf to be ourlaw*d ſhall nor prejudice them. And alſo that the A/ 
firnee of the King's Leaſe, having paid 37 l. for it is a Purchaſor within 
the 21 Jac. cap. 19. not to be impeach'd by the Commitſion, which was 


Led our 5 Y tter the Bank Salk 

| 5 Years after the Bankruptcy. 1 . 108, 109. pl. 2. Hill. 2 
: » W. & M. in C. B. Pain. v. Teap & al. i 

— r 


— — 
— 
— —— — 


(B. b) Reverſed. Ii hat muſt be done in Order to get an 
Outlawry reverſed. 


Nacts, That befor Allowance of a Writ of Error, or reverſ- The Defen- 


1. 31 Elig. 
3. S. 3. ing of an Outlawry by Plea or otherwiſe, for want of any nar Br pi 
Proclamation acoording to this Statute, the Defendant in the Original Aion |, „Jad | 


ſhal! put in Bail to appear and anſwer the Plaintiff, and alſo to ſatisfy the ment, and 
Cmdemnation, if the Plaintiff ſhall begin his Suit before the End of 2 Terms procured a 
next after the Allowance of the ſaid Writ, or avoiding the Outlawry. Charter of 


Pardon, and 
the Queſtion was, Whether he ſhould put in Bail. And it was por by rhe Court, that he ſhould put 
in Bail ; For altho' the Statute of 5 E. 1. cap. 12. goes only to a Charter of Pardon, not to the Rever- 
4 al; yet by the Equity of that Statute, he muſt put in Bail; For it is that he ſtand rfght in Court, 
. which is, that he appear, and put in Bail. And altho' the Uſe of th: Court has been ocherw iſe, yet, 
perhaps, in ſome Caſes, the Plaintiff never required Bail. Cites New Entries, Title Pardon, pl. 1. So 
if an Outlawry be reverſed by 31 Eliz. for Want of Proclamation, the Defendant puts in Bail at the 
Common Law. Het. 146. Mich. 5 Car. C B. Hide's Caſe. 
— The Plaintiff in Error may proceed in Order to reverſe an Outlawry againſt him <vithout entring an "Ap- 
tearance to the Original Action; but be muſt 2 to the Original Action before the Outlauiy jball be re- 
1 terſed. 2 Barnard. Rep. in B R. 286. Trin. 6 Geo. 2. Martin v. Muiheld. 
* t was ſaid by the Court that upon or before the Allowance of any Writ of Error, or reverſing any 
tlawry, the Defendant mult ſtill enter into a Recognizance with Condition to ſatisfy the Condemnation 
ow according to the Statute 31 Eliz. cap. 3. S. 3. Rep. of Pratt. in C. B. 29. Mich. 12 Geo. . 


an 2. The Court will not reverſe an Outlawry, tho*-both the Parties con- 
„% to it, viz. The Party outlaw'd, and the Party at whoſe Suit he is 
outlaw'd, except there be Error aſſigned in the Outlawry. L. P. R. tit. 
Outlawry, cites Mich. 22 Car. B. R. For Matters of Record are not to 
UP be deſtroy'd without ſufficient Cauſe ; and the Outlawry concerns the 
King as well as the Parties. | 


3. 4 


— 
* 
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3. 48 5W. & NN. cap. 18. Enables Perſons to reverſe Outla | 
| Bail, unleſs where Spetial Bail ſhall be order'd by the Court. "7 7 
Error to 4. A. Bail Bond was given on a Capias Utlagatum according to thy 1 
Reverſe an Satute, and Detendant had put in Special Bail in the Country beſote th 


Qurlawry in Outlawry reverſed, which Northey urged was regular. For by the 
The Beten Statute, he mutt give Bail at the Return of the Writ, which muſt 8 


dant pleaded, before the Outlawry reverſed, otherwiſe it is ĩimpracticable Holt, fa 
that no Bail He did not underſtand the new Statute very well, but ſaid the firſt On. 
was pur ginal is derermined by the Outlawry, which mult therefore be reverſe 


88 betore the Defendant can be heard, and he would not now determine 


ot the Writ whether Special Bail might not be given in the Country after the Reverſal of 
of Error, the Outlawry. Cumb. 345. Mich. ) W. 3. B. R. Wilſon v. Crablice. 
and the Sta- ton 5 
tute of 31 ; 

Eliz. cap. 3. | _ 8. 8 

for Error in reverſing Outlawries. Per Cur. This is no Plea ; for it is «well enough, if Bail be putin « 
any Time before the Reverſal. Rep. 605. Mich. 12 Will. 3 Wilbraham v. Doy ley. 


The Repor- g. A Foreigner that never was in England was outlawed in an Action d 
= 1 ſeveral Promiſes for Goods fold and delivered; and upon a Special Cay 
NY Utlag. a Ship and other Effects belonging to the Foreigner, were ſeiſed 


v. er Pp . | 
good Prd. as torteired. Per. Cur. This Outlawr y thall not be vacated on Affidavit d 


x& to get his never having been in England. Bur Detendant may bring a Writ g 


1 Error ; which he was compelled to do, and thereupon to pur in Bait 
5 La. the Action, according to the new Statute. And then Plaintiff conſented 


Raym. Rep. TO the Reverſal of the Outlawry. Carth. 459. Mich. 10 W. 3. B. R 
349. SC. Marthews v. Erbo. 

bur ſays not 

that he never was in England, but that he was an Alien Merchant, and lived beyond Sea, and ws 
commorant there during all the Time that the Plaintiff proceeded to Outlaw him. But the whole Cour 
denied to ſer aſide Execution, [his Ship being ſeiſed by a Special Capias Utlagatum] becauſe by thi 
means any Perſon may contract Debrs, and then go beyond Sei, and then he will be out of the Keith 
of the Law; but that he might bring Error, and reverſe the OQutlawry, if he pleaſes. 


Raym. Rep. 6. In Error to reverſe Outlawry for Error in Law, Bail need not bt 
„ given to the original Action, as it muſt be for Want of Proclamations. 12 
22,5 Mod. 545. Trin. 13 W. 3. Wilbraham v. Doley. 
S. C. 4 | Y 
7. Note Per Holt, Special Bail to reverſe an Outlawry, muft be jinj) 
to anſwer the Condemnation , but other ſpecial Bail is to anſwer Condemns 
tion, or render his Body; and it was agreed it the Party were taken up 
upon the Cap. Utlagat. he muſt give Bail to reverſe the Outlawry ; and 
they further ſaid the Sheriff was fineable ior leaving ſuch Errors in Ou. 
lawries. 12 Mod. 545. 546. Trin. 13 W. 3. Anon. 
8. He who reverſes an Outlawry by Motion, muſt have an Attorney; 
of Record preſent to undertake an Appearance to a new Original. He 
muſt alſo put in ſpecial Bail, if the Debt or Damage amount to 201, 0 
above. 3 R. S. L. 165. 166. 
9. An Outlawry after Fudgment cannot be revers'd till the Plaintiff hat 
acknowleged Satis factiun on Record, or the Detendant hath brought the He. 
ney into Court. 3 R. S. L. 166. 
The Defen- 10. If the Party outlaw'd comes in gratis upon the Return of the Ex- 
dant in a gent, Alias or Pluries, he may be admitted by Motion to feverſe tie 
mn — Outlawry tor any other Cauſe but want of Proclamations, without puttin! 
before pre in Bail. It he comes in by Cpi Corpus, then he ſhall not be admitted to 
return'd Teverſe the Outlawry without appearing in Perſon, as in ſuch Caſe he h 
outlaw'd,and obliged to do at Common Law, or putting in Bail with the Sheriff ot 
2 the his Appearance upon the Return of the Cepi Corpus, and tor doing whit 
_— put- the Court mall order. Appearing by Attorney is an Indulgence by 40 


ting in Bail, 5 W. & 44. and the Bail 1s to be Special or Common in this Calc, 5 


= MM \ 


= >SSmt FrPPDP SOD STS tt 


— 


( 


SS XN SS5SS SN. 


Utlawry. 38 5 


other Caſes, 2 Salk. 496. pl. J. Paſch. 4 Ann. B. R. in Caſe of Sim- never fo 
mons V. Bingoe and Cook. | "$21 5 4 and 
after he - returned Outlaw'd upon a Qxare clauſum fregit, as the uſual Courſe is, paying Cofts. ws 
KL. 165. 


11. Nuo were outlaw'd. One of them mov'd that upon filing common 
Bail, he might have Leave to reverſe the Outlawry. Per Cur. The Writ of 
Error to reverſe it, muſt be brought in the Name of bath the Defendants ; 
and if one only appears, the other may be ſummon'd and ſever'd, and then it 
may be revers'd as to him who appears only; but before it can be revers'd 
for Want of Proclamations, he muſt give Bail to appear and anſwer the 
—_ 2 Salk. 496. pl. 7. Paſch. 7 Ann. B. R. Symmons v. Bingoe 
and N 


12. The Party outlaw*d cannot have his Outlawry revers'd without 
firſt giving Security to appear to a new Original, Arg. and admitted Per 
Cur. Gibb. 265. 266. Paſch. 4 Geo. 2. B. R. in Caſe of Cook v. Champ- 
nels, 

13. Error was aſſign'd to reverſe an Outlawry ; and the Court held the 
ſame good, but at preſent would not reverſe it, becauſe the Defendant 
had wot given ſufficient Notice of his Bail to the original Action, the Notice 
being given but laſt Night, whereas the Court ſaid there ought to have 
been one whole Day from the Time of giving Notice ; and therefore or- 
dered this Matter to ſtand over till To-morrow, that the other Side 
might have an Opportunity of inquiring into the Circumſtances of the 
Bail, The next Day the Defendant's Bail juſtified rhemſelves, and upon 
that the Outlawry was revers'd. 2 Rd Rep. B. R. 298. 299. Trin. 
6 Geo. 2. Martin v. Duffield. 

14. If Defendant comes in on the Capias Utlagatum, where there is any 
Debt mentioned in the Original, there he muſt put in Bail to the Debt, be- 
cauſe being in Cuſtody, he ſhall not be diſcharg'd without Caution; but 
where there is a Debt mention d, his Caution cannot be adjudg'd, there 
being no Quantum of the Plaintiff's Demand on the Record, and fo they 
take common Bail only ; but if he comes in before the Exigent is returnable, 
there he ſhall give no Bail, tho the Original ſpecifies the Debt. G. Hiſt. 
ot C. B. 16. cap. 2. | 


Cb) lat muſt be done in Perſon, or may be done by 
Attorney as to Reverſal. 


1 he may reverſe this Outlawry by Attorney to anſwer to the Plain- 

» a8 if he had appeared to the Original or firſt Capias. Quod nota 
bene; for it was ſaid that the Proceſs alter this is all diſcontinued. Br. 

lon, pl. 6. cites 3 H. 4. 5. —_ LIES, 

2. Where Matter of Fact is pleaded in Avoidance of an Outlawry, it 8. C cited, 
Wght to be pleaded in Perſon ; but a Matter of Record may be by At- and the 
torney. Per Manwood J. And Ford Prothonotary ſaid it was ſo agreed on go * 
i dir Thomas Chamberlain's Caſe, ) Eliz. And ſo it was agreed in the fete it ap- 


Macipal Caſe. 4 Le. 22. pl. 11. Mich. 18 Eliz. C. B. Taylor's Caſe. pears upon 


the Face of 
the Record, it ma be N A Bu inion was given in the principal Cale. 
per Attornatum. But no Opinion was given in the principa 
an, . Tria. 3 Far. B. R. Chorley v. Haſle wood. 


1 was agreed, that if a Man be outlaw'd where a Capias is wanting, 


5 E ; 3. In 


wwe vl 44 v % * 


8 
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3. In Error to reverſe an Outlawry againſt Husband and Wife, it vn 
held that they muſt aſſign the Errors in Perſon ; and becaule the Hu 
band could not bring in the Fee, it was held that they could nor aſſign Er. 
ror; tor he cannot affign it without her. And fo it was rul'd ; and th 
Courſe of the Court is ſo. Cro. E. 611. pl. 17. Paſch. 4o Eliz. BR 
| Wade & Uxor' v. Smith. ü 312 
Cro. J. 616. 4. Sir William Read was outlaw'd upon an Indictment for not repairing 
pl.2. S. C. Bridge; and being at leaſt 80 Nears of Age, living in Devonſhire, and 4 
2 Wo. a great Eftate, and this Outlawry had againſt him without his Privity, i 

0 - | 4% . ) 
ferr'd how Was moved that he might purſue his W ric of Error to reverſe it by At. 
to admit him torney ; To which the Court inclined, but afterwards he was brought in 
to do it by à Hor/e-litter through the Hall to the Bar, and his Writ of Error allow, 
8 » and the Outlawry thereupon revers'd. Palm. 194. Trid. 19 Jac. BR 
Length re- Sir William Read's Caſe. 
ſolved it 


could not be done, being againſt the Courſe of the Court; and doubted whether the King's Privy Sex 
would help him. —— Bur Cro. J 462. pl. 8. Hill. 15 Jac. B R. Anon. has a Nota, that one Outlay't 
prayed to appear by Attorney; and upon Affidavit made of his Sickneſs, the Court Ex gratia ſpecial 
allow'd him to appear by Attorney; but the Clerk was commanded to enter it Quod venit in propri 
Perſona, the Law being clear that he ought to appear in Perſon, —— Dodderidge J. ſaid that Sir Wy, 
Read was brought to the Bar in a Litter to reverſe an Outlawry ; but that otherwiſc it is in CB. 4 
Roll Rep. 490. Hill. 22 Jac. B. R. in the Caſe of Cumpling & al”. 


5. R. was ontlaw'd in Treſpaſs, and died. His Executors prayed thi 
they might proſecute a Writ of Error by Attorney. Twiſden and Rainstord 
inclin'd that Executors could not have Error, but that if they might, 
they ought firſt to appear in Perſon ; But atterwards, when the Cour 
was full, it was agreed that having once appear'd in Perſon, all the Reſ- 
due of the Proceedings may be by Attorney; and becauſe the Writ of Er. 
ror here was ſhewn forth under Seal, they allow'd it by Attorney, and let 
the Parties againſt whom it was brought to demur &c. 2 Keb. 507. pl. 
$3. Paſch. 21 Car. 2. B. R. New man's Caſe. 

6. The Court retus'd ro reverſe Outlawry on Writ of Error, in i. 
diti ment of Perjury, without Preſence of the Party, being a criminal Cauſe; 
but in civil Actions, on Affidavit ot Sickneſs, they may reverſe it in 
* 2 Keb. 8c. pl. 5. Mich. 23 Car. 2, B. R. The Kang, 

ohnſon. | 
| 7. 4& 5W.&M. cap. 18. Enacts, That no Perſon who ſhall be outlaw'd it 
the Court of King's Bench for any Matter, Cauſe, or Thing (Treaſon and Ft- 
lony excepted) ſball be compelPd to appear in Perſon to reverſe ſuch Outlaay, 
but may appear by Attorney, and reverſe the ſame without Bail, unleſs whent 
Special Bail ſhall be ordered by the ſaid Court. 

And if any Perſon outlau d in the ſaid Court (ot ber than for Treaſon or F. 
lony) ſhall be arreſted upon a Capias Utlagatum, it ſhall be lauful for tht 
Sheriff in all Caſes where Special Bail is not required by the ſaid Court, to 
take an Attorney's Engagement under his Hand, to appear for the Defendant, 
and reverſe the Outlawry ; and where Special Bail is required by the jail 
Court, the Sheriff ſhall take Security by Bond, with one or more Sureties, fl 
double the Sum for which Special Bail is requir'd, and no more, for his A- 
pearance by Attorney, and to perform ſuch Things as ſhall be required 705 
ſaid Court ; and afterwards ſhall diſcharge the ſaid Defendant from the of 

And if any Perſon outlaw'd and arreſted by a Capias Utlagatum, ſhall wi 
be able within the Return of the Writ to give Security as aforeſaid, but is com, 
mitted to Goal for Default thereof, then whenever ſuch Priſoner ſpall find 
Security for his Appearance by Attorney at ſome Return in the Term nex! fob 
lowing, to reverſe the ſaid Outlawry Ec. it ſhall be lawful for the Sheriff, 
after ſuch Security taken, to diſcharge the ſaid Priſoner. 


(D. b 
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D. b) Revers'd, in what Caſes. At the Plaintiff's 
own Charge. 
i. N Motion was upon an Affidavit, that Plaintiff in the Action, being ere ie 


an Attorney of this Court, had ſued the Defendant to an Outlawry in appeared 
London, tho” they both liv'd in the ſame Town, and the Defendant never al- to the Court 


funded, but was conftantly at Market every Market-day. Upon the Plain- mage that 


iff's appearing on a Rule for that Purpoſe, all this Matter was found H 3 


trae _ Examination, and he was order'd to reverſe the Outlaw ry at his „he h 
own Charge, and to pay the Defendant the Coſts of this Complaint, as was viſible, 
the Maſter thould tax, and to accept of the Detendant's Appearance upon and to his 
common Bail. 2 Jo. 211. Trin. 34 Car. 2. B. R. Seabrooke and How- Anvwledge 


* A : ; eaſily might 
kin, alias, Howkins v. Seabrooke. * fere'd 


: ; | evith Pro- 
en he was ordered to reverſe it at his own Charges. 12 Mod. 413. Trin. 12 W. 3. Hill v. 


Wilks. 


2. It was mov'd in C. B. that the Plaintiff might reverſe an Ontlawry z Vent. 
ts bis own Charge, upon Affidavit that the Detendant was actually in the 46. Paſch. 
Fleet in Execution for the Plaintiff in another Suit, and he knew it; and W. & M. 
t was granted, becauſe the Plaintiff ſhould have brought him to the Bar fen 
by Habeas Corpus, and there have charg'd him with a new Declaration. be S. C. and 


2 Salk. 495. pl. 3. Paſch. 8 W. 3. C. B. Adlame v. Colebatch. granted 
a accordingly, 
it appearing to be an Abuſe. 


3. A Motion was that the Plaintiff ſhould reverſe an Outlawry at his 
oynExpence, upon Affidavit that the Defendant being viſible, and daily to be 
areffed, or ſerv'd with Proceſs, and living in London, was outlaw'd there: 
Tie Motion was, after great Debate, denied; but the Court ſaid if the 
Deſendant had been outlaw'd in another County, they would have order'd 
the Plaintiff to reverſe the Outlawry, and pay Coſts. Sed quære; for 
we Writ of Proclamation, which by the Statute 31 Eliz. cap. 3. mult be 
warded to the Sheriff of the County where the Defendant dwelt at the 
Time of the Exigent, was intended to remedy any Surprize of this 
n upon the Defendant. Several Caſes in B. R. were cited, where 
Ferlons being outlaw'd, tho* in the ſame County, yet it appearing 
bat they were viſible, and eaſy to be arreſted or ſerv'd with Pro- 
cs, the Plaintiffs were ordered to pay Coſts, and reverſe the Out- 
wry at their own Expence. Rep. of Pact. in C. B. 61. Mich. 4 Geo. 
. Hayes v. Longbotham. | 
4. It was moved, that the Plaintiff might reverſe an Outlawry at his 8. p. Ibid. 
dun Expence, Aﬀidavits that the Defendant, at the Time he was 225. Paſch. 
turn d outlaw'd and long before and after, was abroad in Parts be- 11 Geo. 2 
jd the Seas. Denied, per Cur. becauſe this is Error, and not proper to g. 


ie conſider d as an — =p Barnes's Notes in C. B. 224. Mich. 7 
rs, 


be. 2. North v. Cham 


(E. b) Re- 


* K — 
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See (X. ) (E. b) Revers d in what Caſes, by reverſing the Jul. 


nn” ment c. on which &c. 
$ifthe 1. IF the frf Judgment be revers'd, the Execution, vit. the Oiitlay; 
fr e 1 is by this void alſo. Br. Error, pl. 70. cites 7 H. 6. 44. "Nh 


be 2 by Aitaint, the Outlawry upon it is gone, and no Eftoppel for any to plead after. 3, 


2. By Audita Onerela ſued upon a Releaſe after Outlawry upon Cy 
ad res eons wg x 8 this is od Ver, 64 al di 
Br. Error, pl. 193. cites 6 E. 4. 9. 10. 
Ow. 30. 3. It the principal Record [of a Judgment in Debt obtained by the 
8. C. accotd- Plaintiff] be revers'd, the Outlawry which is grounded upon ir, {tal 
ingly. s waa alſo. Godb. 119. pl. 138. Hill 29 Eliz. B. R. Warren; 
e. 


” 2 — 


— 
* 


(F. b) Reverſal. By whom it may be. Executor, 
Heir &c. 


Br. Error, 1. | dn d brought a Writ of Error of an Out lawry pronounced i. 


pls r gainſt their Teſtator in his Lite- time, and for diverſe Errom i 
Cited Aro. Was reverſed at their Suit. Br. Executors, pl. 55. cites 11 H. 4. 65. 
But ſaid ir , 
did not appear there that it was upon an Indictment of Felony. Le. 326. pl. 359. Trin. 31 Eli BI 
arſh's Caſe, in which an Outlawry in Felony, had againſt the Teſtator, was reverſed by a Writ 
rror brought by the Executor. Cro. E. 225. pl. 10. Paſch. 33 Eliz. B. R. S. C. adjornatur—lbid 
273. pl. 2. Paſch. 34 Eliz. B R. S. C. argued, but no Judgment —— Ow. 147. S. C. argued, butts 
nt. 5 Rep. 111. a. in h Caſe, cites S. C. as reſolved, that in ſuch Caſe the Exec 
tors or Adminiſtrators — have a Writ of Error to reverſe the Award of the Exigent.— C cited 
by the Name of Nichollon's Caſe, [who was the Teſtator.} Cro. E 558. in Caſe of Williams v, 
Milliams, That an Executor ſhall maintain a Writ of Error to reverſe an Attainder againſt his Teſts 
tor, to the Intent to be reſtored to the Teſtator's Goods, tho* by his Attainder he had loſt his Land, 
which is the Principal; which Caſe Fenner ſaid he remember'd, and that it was ſo ruled by theOp- 
nion of 3 Juſtices againſt 1. Godb 380. pl. 465. in IBrooker's Caſe, Paſch. 3 Car. B. R. Jones 
J. faid that Marſh's Caſe, 5 Rep. 111. was never adjudged , There an Executor could not reverſe an At 
tainder by Outlawry, becauſe it reſtores the Blood. An Executor ſhall have a General Writ to revert 
an Outlawry. 2 Keb. 507. pl. $3. Paſch. 21 Car. 2. B. R. in Mewman's Caſe, Twiſden J. cini 
this Opinion of Juſtice Jones. | 


2. A. ſeiſed in Fee of the Manor of S. had Iſſue B. who Was indifted f 
Felony, and afterwards outlaw'd thereupon. A died ſeiſed. B. entred 6 
Heir, and deviſed it to C. in Fee and died. C. conveyed the Manor to D. 
who brought a Writ of Error to reverſe the Outlawry of B. The Queſtion 
was, whether D. the Feoffee of C. the Deviſee, might have a Writ of Er- 
ror in this Caſe. The Caſe was argued, and Doderidge J. ſaid, that to 
ſay where a Feoffee ſhall have a Writ ot Error, is a large Field; If this 
Feoffee brings Error and reverſes the Judgment, he muſt reftore the Heit 
in Blood; And asked, who can have a Writ of Error to reſtore Blood, 
but he who is privy in Blood, and that is the Heir. The Caſe ws 
adjourn'd. Godb. 376. pl. 465. Paſch. 3 Car. B. R. Brooker's g Caſe. 
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Utlawry. 6 
„ R. was outlawed for Felony. Afterwards a General Pardon came out 5 

which pardoned Outlawry and Felony, If the Outlaw had died, the Heir 

night reverſe it. Freem. Rep. 369. pl. 476. Trin. 1674. The King v. 

Richards. | 


— 2 — 


(G. b) Revers'd by Writ of Error, or by Pha. In 
what Caſes. 


1 Here one is in Priſon at the Time of the Outlawry, notwith- It wasagreed 
ſtanding it be apparent by Record, yet he ought to ſue Writ of b Afhron 
Error. Theloal's Dig. ot Writs, lib. 11. cap. 4. S. 3. cites Hill. 18 E. d Moyle, 


is thata Man 
3. Villeinage 47. cannot avoid 


| ; 8 ; : ; an Outlawry 
by ſaying that at the Time of the Outlaw ry he was in Priſon, without ſuing Writ of Error Ibid. S. 16. 


cites 33 H. 6. 45.—8. P. Fitzh. Tit Error, pl. 23. cites 15 H. 6 —But Theloal's Dig of Writs, lib. 11. 
c 4. S. 6. cites Mich. 3 H. 5. Utlagary 11. Contra that where one is in Priſon at the Time of the Out- 
wry, he may avoid it by Plea without Writ of Error, Per Hank. —8. P. of one outlaw'd of Felony. 
Ibid. S 20. citesPaſch. 7 H. 6. 2: —But where one outlaw'd of Felony was brought to the Bar, and it was 
demanded what he had to ſay why he ſhould not be put to Death, who ſaid that at the Time of the Out- 
lawry be <vas impriſoned at D. &c. and it was held that he ſhall not have it for Anſwer ; but in favorem 
Vitz " Court gave him Reſpite to ſue Writ of Error. Br. Utlagary, pl. 57. cites 21 E. 4. 73..— 
Ke pl. 13. 


2. If a Man finds Mainpriſe, and has Superſede as, and after is out- Where a 
la d, he ſhall be diſcharg'd without Writ ot Error. Theloal's Dig. _- has 


of Writs, lib. 11. cap. 4. S. 5. cites Mich. 4 H. 4. 19. 19 H. 6. 44. 5 prin i 


and 39 H. 6. 29. outlaw'd, 

he ſhall re- 
rerſe it by Plea, Br Utlagary, pl. 11 cites 11 H. 4. 34 — $.P. Theloal's Dig of Writs, lib. 1t. 
ap. 4. 6. 11. cites Paſch. 7 H 6. 19. S. P. Ibid. S. 10. cites 8 H. 6. 38. 11H 6 67. 33 H. 6. 
45, and 37 H. 6. 19. 

Ia B. K. one * Swperſedeas, but after at the Day of the Exigent he was returned Outlaw id, and 
ier he came into Court, and brought lis Superſedeas in his Purſe ſeal'd, and a Writ of Error alſo, which 
vs dated be fore the Outlawry pronounc'd upon which the Outlawry was annull'd. Theloal's Dig. of 
Wrirs, lib 11. cap. 4. S. 7. cites Mich. 8 H. 4 7. : 

Where a Man is outlaw'd notwithſtanding Superſedeas, and appears and pleads in C B. the Outlawry 
ſhall be reverſed by the ſame Court, tho! it be in another Term. But contra if it be in another Term, 
and the Defendant does not appear and plead, there he is put to his Writ of Error; by 3 Juſtices, Bur by 
Aſcue, There is no Diverſity ; for he is put to his Writ of Error in the one Caſe and the other. Br. 
Error, pl. 97. cites 37 H. 6. 17. Per Moile, By the Appearance of the Defendant the Outlawry is 
charged, and becauſe by the Pleading the Original yet pends, therefore we may aid the Defendant ; 
for the Original is pending. Contra per Davers; and that the Defendant is put to his Writ of Error, 
nd tis now in another Term; but if it ca in the ſame Term, this Court may amend it; but as here the 
VUatlawry is good, notwithſtanding the Superſedeas ; and it is the Folly of the Defendant that be did not 
ſox? it to the Sheriff before the Outlawry. Per Aſcue, This Court may aid the Matter, by Reaſon of the 
Appearance of the Defendant, and otherwiſe not, but ſhall be put to his Writ of Error. Br. Utlagary, 
. 28. cites 37 H 6. 17. — And if the Defendant appears, and no Exigent is returned, and the Defendant 
pleads, and after Exigent is returned, we may reverſe it; and fo here. Ibid gut Per Moile, where 
the Deſendant pleads, and bas Superſedeas before, there we cannot write to certify the Exigent ; for ir 
ſtall be void. Ibid. Per Danby , if Superſedeas comes to the Sheriff after 4 Exafus, and after the 
Serif demands him at anot ber County, and outlaws him, this ſhall be revers'd in this Court of C. B. and ſo 
lere; and if the Party ſbecus the Superſedeas, and prays Remedy, it ſhall be amended, Ibid. One 
vs return d Outlaw id upon an Exigent, and yet he had purchas'd a Swperſedeas of Record; he did not 
dme at the Day of the Return of the ſaid Exigent, but in another Term after he came, and pleaded this 
Matter ; and thereupon the Outlawry was revers'd without ſuing a Writ of Error. And. 36. pl 
4 4 Eliz. Anon. and ſays ſuch Record was Mich. 6 H. 8. Rot. 243. in Bank, by one John 

Wis. 


One was outlaw'd in Debt, where a Superſedeas of Record was deliver d to the Sheriff before the award- 
oy of the Exigent ; it was held that the Party ſhould avoid the ſame by Plea, Le. 22. pl. 71. 
Mich. 18 Eliz. C. B. Taylor's Caſe.——— 4 Le. 186. pl. 289. S. C. in the ſame Words. —Ibid 209. 
fl. 337. Mich. 19 Eliz. S. C. in the ſame Words. | 
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Theloal's 3. A Man is outlawed at the Suit of the Party, which Party ſued by 4. 
ON; * tor ney who had no Warrant ; this is Error, and ſhall be reverſed by Wg 
i * 4 8. of Error, and not by Plea; tor he may have Warrant in the Chane 


5. cites S. C which cannot appear of Record in Bank. Br. Utlagary, pl. rr, cites i 


H. 4. 34. 
S. P. in CB. 4. If the Exigent bears Teſte before the 4th Day of the Pluries Cann 


2 this may be reverſed in Banco by Plea upon the View of the Records unt. - 
Writs, lib, out Writ of Error, Br, Utlagary, pl. 11. cites 11 H. 4. 34. | 
11. cap 4. | the 
S. 5. cites Mich. 4 H. 4. 19. 19 H. 6. 44. and 39 H. 6. 29. ror 
cite 

5. An Infant outlaw'd, and he who was not within the 4 Seas at the 
Time ot the Outlawry, may avoid it by Plea without Writ of Enn; af 


Per Hank. Theloal's Dig. of Writs, lib. 11, cap. 4. S. 6. cites Mich; the 
H. 5. Utlagary 11. 


6. It was held per Cur. except Babington, That where one is outlaye - 
and it appears of Record that there were but two Capias's awarded, ifs 7 


comes the ſame Term that the Exigent is return d, the Outlawry ſhall ix Ret 
annull'd without Writ of Error. Theloal's Dig. of Writs, lib. 11, cy Mo 
4. S. 10. cites H. 8 H. 6. 38. and 11 H. 6. 67. 33 H. 6. 45. and 37 H. * 
| 19. bur cites Mich, 5 E. 4. 116. contra. 4 
§. F. Fitth. . It one be indicted and outlaw'd in one County, and is ſu ofed by th 
Tit. Error, . ww 2 f 
pl. 23. cites Indittment to be abiding in another County, and no Capias iſſues int th 
15 H.6— County where he is aviding, the Outlawry ſhall be annull'd without Wii: OL 
Br. Utlagary ol Error. 'T heloal's Dig. ot Writs, lib. 11. cap. 4 S. 11. cites Trin. 1 95 
211 22 H. 6. 67. 19. but cites 39 H. 6. contra, and that the Words of the 50. of 
3 ner Cure ol 8 H. 6. cap. 10. ſhall be ſo intended. 6 
Littleton and Choke, That if one comes by Capias Utlagatum and is outlaw'd in one County uber 
he dwells in another County, and no Proclamation is made in the County where he inhabits, the Outlas 
is void; and yet it ſhall not be reverſed without Writ of Error. S. P. Theloal's Dig. of Win los 
lib. 11. cap. 4. 8. 18. cites 11 H. 6. and 12 H. 6. 8 and ſays it was agreed by the Court. — Bat it vn 39 
held by Huſſey and Jenny, in 3. R. That one ontlacz' d of Felony upon the Capias Utla atum, may ſo 
that he was abiding in another Vill in the ſame County, abſque hoc, that there is any ſuch Vill in the ſam 


County as is ſuppoſed by the Indifiment, without being put to ſue Writ of Error. Theloal's Dig. of Wris, 
lib. 11. cap. 4. S. 21, cites Mich. 22 E. 4. 37 S. P. Ibid. S. 15. cites 39 H. 6. 1. 


8. But in B. R. in Appeal, one e to be dwelling at Cheſter and au. 
lawed, was not admitted to ſay that no Capias iſſued againit him in the Cur 
tyof Cheſter, and ſo to avoid the Ourlawry without Writ of Error. The- 

oal's Dig. of Writs, lib. 11. cap. 4. S. 11. cites Mich. 19 H. 6. 2. 
S. P. Br Ut- 9. He who is outlawed by Name of F. Prior of C. in the County of X. ul 
lagary, pl. not ſay that there is no ſuch Prior in the County of K. but may ſay that be 
en J. Prior of C. in the County of S. abſque hoc, that he is Prior of C. in de 
e County of K. Br. Error, pl. 106. cites 19 H. 6. 1. [39 H. 6. 1. b. pl.z.] 
10. One was return Olinto exactus, who came, and ſaid that he hai 
render d himſelf in the Hall before the fifth County, and this Render was fund 
in the Roll, by which the Plaintiff was put to Count againſt him, ad 
he was not put to Writ of Error. Theloal's Dig. of Writs, lib. 11. c 
4. S. 13. Mich. 21 H. 6. Utlarie 36. 
But Forteſ. 11. One who comes in by Capias Utlagatum, may ſay that there are i 
Con IS: Dales, and none without Addition &c. to avoid the Outlawry witho!! 
me Writ of Error: Theloals Dig. of Writs, lib. 11. cap. 4. S. 14. ts 
W. D. of Mich. 22 H. 6. 26. | 
ſuch a Pa- 


riſh, in ſuch a County, Gent. is outlaw'd, it is no Plea for him to ſay, that there are cirerſe ! lin 
ſame Pariſh, and that be is abiding in one of them, to avoid the Outlawry without Writ ot Error; Fer 
he ſhall be intended the ſame Perſon, and becauſe the Outlaw ry ſhall be reverſed againſt all, be ought 
to have Writ of Error. 'Theloal's Dig. of Writs, lib. 11. cap. 4 S. 15. Cites 30 H. 6. 2. 


12. Note, 
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12. Note, 5 Aſhton and Moile J. that he who comes in upon Out- S. P. Ibid. 


lawry at the Day of the Return of the Writ, ſhall reverſe it by Plea in pl. 67.cites 
Matters apparent, as Superſedeas, Omiſſion of Proceſs &c, Br. 2 — 4 P 8 4 ag 
pl. 2. cites 33 H. 6. 1. 45. 3 


te Record ; And yet in ſome Caſes ſome hold that in another Term the Defendant is PT Rs. rt Writ 
of Error, Co. Litt. 259. b. 


13. Contra of Matter in Fact, as Death, Miſnoſmer, Impriſonment, at S. P. Unleſs 
the Time of the Outlawry &c. For of theſe he is put to his Writ of Er- ite be in Caſe 


ror ; but otherwiſe it is in * B. R. as it is ſaid there. Br. Utlagary, pl. 2. > 4 


cites 33 H. 6. 1. 45. | Favorem 
: a Vite, he may 

plead it. Co. Litt. 259. b. It ſeems generally agreed, that by the Common Law in Favorem Vitz, 
an _ of Treaſon or Felony might be avoided by Plea that the Defendant was in Priſon, or in 
the King's Service beyond Sea &c. at the Time of the Outlawry pronounced againſt him. 2 Hawk. Pl. 
C. 460. cap. 50. S. 6. Bur the Serjeant ſays, he takes it to be generally agreed, that no Outlawry for an 
other Crime (againſt a Party rightly deſcribed) can be avoided by y Plea of any Matter of Fa 
whatſoever. 

But it was ſaid, that a Capias Utlagatum, he ſhall have the Matters in Fact by Way of Plea in 
Reverſal of the Ourlawry; Quere inde; for it was doubted the ſame Year, fo. 51. per Aſhton and 
Moile, and that of being beyond Sea, he ſhall not allege it by Plea, and ſay that he was beyond Sea &c. 
and pray the Seal of his Captain to certify it ; for this is Matter in Fact. Br. Utlagary, pl. 2. cites 33 
H. 6. 1 45. 

8. P. Br. Utlagary, pl. 67. cites 4 E. 4. 43. 


14. It was _ by Aſhton and Moyle, that a Man cannot avoid an 
Outlawry by ſaying, that at the Time of the Outlawry he was in the 

Service of the King, or that the Plaintiff was then dead &c. without Writ 

of Error, Theloal's Dig. of Writs, Lib. 11. cap. 4. S. 16. cites 33 U. 

6. 45. 

£ A Man may ſay that Nu tie! Vill, without Writ of Error, The- 

loal's Dig. of Writs, lib. 11. cap. 4. S. 15. cites 33 H. 6. 51. contra M. 
. 

a 16. The Original was againſt Fo. E. nuper de C. in Com. H. Gent. al 
difftus Fo. E. nuper de Parochia dandli Clementis extra Barram Gent. and the 
Exigent was Jo. E. nuper de Parochia Santti Clementis extra Barram Gent. 
1 dictus Fo. E. nuper de C. in Com. H. Gent. for which prepoſterous Va- 
riance it was held that the Outlawry ſhould be reverſed without Writ 
ot Error. Theloal's Dig of Writs, lib. 11. cap. 4 S. 24. cites Mich. 38 
H. 6. 3. 

1). fn the Return of the Sheriff, it appear'd that the 5th County was 
Mild Monday the 14th Day of October, where there was not any ſuch Mon- 

{ay 14 of October, by which the Outlawry was reverſed by Priſot, with- 
our any Writ of Error. 'Theloal's Dig. ot Writs, lib. 11. cap. 4. S. 25. 
cites 39 H. 6. Error 41. 

18. It was agreed per Cur. That a Man ſball not have any Plea upon & P. Ibid. 
Capias Utlagatum, which ſhall avoid clearly the Outlawry againſt all Per- 8 12 
ſens; and therefore where Parcel of the Addition given by the Statute ? "Tl 
oft H. 5. is omitted, the Party is put to his Writ of Error. Theloal's gary, pl. 34. 
Dig. of Writs, Lib. 11. cap. 4. S. 18. cites Mich. 539 H. 6. 1. and 12 H. cites 8. C.— 
6.8, and ſays this Caſe was agreed by the Court. S. P. Br. Er- 


: ror, pl. 1c6. 
cites 19 H. 6. 1. but ſays a Man may have Plea which does not difprove the Outlawry clearly, 4 to ſay 


that there is another Perſon of the ſame Name &c. If the County be omitted in the Addirion, 
id he comes the ſame Term that the Exigent is return'd, the Outlawry ſhall be annull'd without Writ 
of Error, Theloal's Dig. of Writs, Lib. 11. cap. 4. S. 10. cites Hill. 8 H. 6. 38. and 11 H. 6. 67. 33 
H. 6. 45. and 37 H. 6. 19. but cites Mich. 5 E. 4. 116. contra. 


19. Certiorari iſſued to the Coroners of the. County &c. to certify if any For if a 
Outlawry was againſt: T. C. and to certify what, when, and how; and _ 57. ont= 
Matter of Outlawry was certified, and this was ſent into C. B. by Mit- ie * 


timus, which was that the ſaid T. C. at the 5th County of &c. held at 5 aud Hal- 


ſuch 
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gent, «ith- ſuch a Place in the County aforeſaid, was demanded in Action upon thy 
ore more Pro- Statute of 8 H. 6. in C. B. by A. B. and he did not appear, by which i 
2 2 was awarded that he ſhould be outlaw'd, and Capias Utlagatum yy 
come at the awarded; and atter came Jenney, and ſaid that the Outlawry is ng 
Day of the good ; for it does not appear when the 4th County was held, nor in what A. 
Return of ien the Outlawry was pronounced, nor that Exigent was awarded; thereſgr 
dg it ſhall be intended that no Exigent was awarded, and pray'd Superſ. 
er he deas, becauſe Erronice emanavit. And by the beſt Opinion, it hall be taky 
mall not rhe beſt for the King, and that Exigent was awarded, and that the 4 Cy: 
reverſe it, eg were held, aud he demanded at them, and that it was upon a certain 
keyg = icy Original; and it ir was otherwiſe, yet it is good till it be reverſed by Fr. 
and not by 707 3 for it cannot be otherwiſe redreſs'd than by Writ of Error, I. 
way of Utlagary, pl. 45. cites 5 E. 4. 116. 

Anſwer; 

For this is goed for the King. Ibid. 


_ * 9893 * - 


20. It a Man by Exigent be demanded twice in the Time of one King 
and three times in the Time of another — and thereupon outlaw'd, thi 
is reverlible by Writ of Error, becauſe the Writ was abated in Fa& by 
the Death of the King; but not by Plea, Theloal's Dig. of Writ, 
Lib. 11. cap. 4. S. 26. cites Mich. 7 H. J. 5. | 

21. Note that it a Man be out/aw'd in B. R. without Original, this may 
be reverſed there the ſame Term, and contra in another Term; for there the 
Party is put to his Writ of Error, tor the Outlawry is not void. Br. It. 
lagary, pl. 78. cites 11 H 1-4 

S. C cited 22. An Indifiment for Murder was found againſt E. and an Exizat 
11 Rep. 41. awarded, but he died; fo that he was not convicted or attainted. His 
pt. 2 Executors brought a Writ of Error to reverſe the Award of the Exigen, 
5 Kit was becauſe the King being intitled by Matter of Record, the Exigent mul 
adjudged be avoided by Matter of as high a Nature; and ſince the Words of the 
that the General Writ of Error are (Si Judicium inde redditum lit) which itws 
2 jo en not in this Caſe, they thall have Special Writ reciting all the Special Alu. 

lies, becauſe ter, as by the Precedent appears. 5 Rep. 111. a. in Foxley's Caſe, cits 
by the 18 H. J. B. R. Eaton's Cale. 


Award of 
Exigent his Goods and Chattels were forfeited, tho the principal Judgment never was given. 


Theloal's 23. If a Man is return d ou lat d, and it does not appear that it was jr 
Dig of Fudicium Cronat' the Defendant ſhall avoid it by way of Plea, without 


Wrus, Lib. Writ of Error; and yet in London the Recorder gives the j udg rent 
2 he Outlaw ry by Cult d the C fren i ſent. Br 
S. 23. cites upon Te Out awry. 5 Cuſtom, an e Coroner olten is not Prelent. Y.. 
S. C. tlagary, pl. 31. cites 21 H. J. 33. | 
udgment | 

in Outlawry was [deo per Judicium A. B. & C. Armicer” but omits Corenator” and alſo the Words Cani- 
tate prædicli. The Court held clearly that both were Error; but the Doubt was, if ir ſhould be u- 
verſed before Writ of Error brought. Mountague thought it ſhould, becauſe there is not any ſucg- 
ment; for Armigeri cannot pronounce an Outlawry, and there cannot be Error in ſudgment 2 n0 
Judgment is. but Doderidge and the Prothonotary ſaid it gat to be avoided by Writ of Error by the 
Courſe of the Court, tho* Judgment be void; and ſo a Superſedeas was brought to ſtay the Execution 
till Error be brought and the Judgment avoided. Palm. 43. Mich. 17 Jac. B. R. Anon. 


24. An Outlawry in B. R. cannot be reverſed by Plea, but ought t9 
be by Writ of Error. It was ſo held by the Juſtices ; and the Clerks 
ſaid that ſo was the Courſe always. Cro. E. 294. pl. 2. Hill. 34 Eli. 
B. R. in Marſh's Caſe. 

25. When one is maliciouſly and vexation/ly outlaw'd in private, wiv Wi anc 
appears daily, and may be taken, we uſually reverſe the Ourlawry upon anc 


Motion; per W ythens. Comb. 19. Paſch. 2 Jac. 2. B. R. Anon. Sul 
| 26. Exceptions were taken to an Outlawry of Baron and Feme ; it, be- 
| cauſe the Wile cannot be outlaw'd, but waived. zdly, becauſe it 05 


it 
Compare 9 
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Comparuit for Comparuerunt. It was doubted whether this Outlawry 
might be /et gſide by way of Except ons oa Motion. The Clerks of the 
Court affirm*d that by the Courſe ot the Court in the ſame Term it mighr, 
hut not in another, without a Writ of Error. The Court bail'd him; 
bur ſaid he muſt * in Perſon next Term, and ſo aſſign his Errors. 
q Bulft. 212, 213. Trin. 14 Jac. Anon. 

27. R. was outlaw'd for Felony before the General Pardon, which par- 
ud both the Outlawry and the Felony. The Lord enter'd upon his Lands 
for an Eſcheat, (it ſeems it was before the Pardon) ſo that he was fain to 
bring a W rit ot Error to reverſe the Outlawry, that he might be reſtor'd 
to 1 Freem. Rep. 369. pl. 476. Trin. 1674. The King v. 
Richards. 

28. In Dower &c. the Tenant pleaded in Abatement, that in ſuch a 
Term 3 oor the Demandant, per nomen de Fana Draycote tunc nuper de L. 
in Com. D. and the not appearing, ſbe was waived Ec. unde petit Fudicium 
Kc. The Demandant replied, that Die impetrationis brevis Originalis, 
upon which the Outlawry was had, She was commorant at . in Oxford- 
fire, and traverſed that ſhe was commorant then at L. aforeſaid. And upon 
a Demurrer to this Replication it was inſiſted for the Tenant, that tho? 
the Outlawry might for this Reaſon be erroneous, yet it was not void, 
nor voidable, but by Writ of Error, or by Averment upon the Outlaw- 
ry Roll by the Party, who ought to come in in Cuſtody, and not by the 
Plea of the Party in this Collateral Action. And the Court held the Re- 
plication not good, and that the Matter of it was not pleadable in this 
Collateral Action, and that the Outlawry ſhall be in Force till reverſed 
in a proper Manner. Lut w. 39. Hill. 11 W. 3. Draycote v. Curſon. 


H. b) Reverſed. In reſpect of Appearance or Super- 
ſeaeas. 


. Ainpernor in Appeal was put in Exigent by Default of the Party, g. Urlaga- 

M who render'd himſelf, and made Fine, and it was not inroll d; and ry, pl. s. 

ker the Exigent was retura'd outlaw'd, and the Detendant brought Su. cites S. C 
perſedeas ſeal d, and Writ of Error to annul the Outlawry, and the Sea/ be 
was broken, and bore Date in the ſame Term in which he was outlaw'd, but cites g. C. 
It was before the Outlawry pronounced, and the Writing well known, and 
the Seal in Part of the Point well known, and theretore the Ourlawry 
wa reverſed, and he reſtored, and ſo ir ſeems the Superſedeas was never 
deliver to the Sheriff. Br. Error, pl. 40. cites 8 H. 4. 7. 

2. If a Man be outlaw'd where he has Superſedeas, it is Error, Br. S. P. where 
Error, pl. 48. cites 11 H. 4. 34- gg ti 
2 of July, and the Superſedeas bore Date the 13 July, and pray'd that the Oulawry be annuli'd, and 
the Plaintiff being demanded, and making Defaulr, the Court awarded that he take nothing by his 
Writ, and D had Reſtitution of his Goods. Br. Utlawry, pl. 5 cites 7 H. 4. 1. 

In ſuch Caſe he ſhall anſwer, and the Outlawry ſhall be held as null. Br. Utlagary, pl. 14. cites 12 
a. 4.18. Per Hanke. S. P. Br. Utlagary, pl. 21. cites 19 H. 6. 44. 


3. In Treſpaſs it was in a manner agreed, that where Exigent iſſues, If before tie 


ad the Defendant ſues Superſedeas, and does not deliver it to the Sheriff, 1 


ad he is Outlaw d after, yet this ſhall not grieve him, by reaſon of the c. the De- 
duperſedeas. Br. Utlagar Ys pl. 15. CIteS 14 H. 4.27. . _ 


ſedeas, but does not deliver it to the Sheriff before the Quinto Exactus; yet if he is return'd out- 
an d, it ſhall be reverſed for that Reaſon. Mo. 73. pl. 199. Trin. 6 Elz. Anon. 


5 G | 4- Error 


I 


— 


Utlawry. 5 


S. P. The- 
loal's Dig. 
of Writs, 


4. Error was aſſign'd, that where 2 Capias's ad Satisfaciendum iſſu 
againſt F. S. and upon this 2 Exigents, and the Defendant was outlay 
notwithſtanding Superſedeas of Record, and the Sheriff return'd that the du. 
perſedeas was delrver'd to him before the 5th County; and alſo it was aller 
by Matter in Fact, that the Superſedeas was deliver d to the Sheriff before the 
th County; and for this Cauſe the Outlawry was reverſed. Quod now, 
Br. Error, pl. 155. cites 5 E. 4. 5. | | 

5. The Sheriff return'd upon the Exigent before the 5th County, thy 
the Defendant had delivered him a Superſedeas ; and thereupon a Certio 
rari ittued to the Coroners, who return'd that the Detendant had nor 

ar'd, nor produc'd any Superledeas, but was outlaw'd; yet the Super. 

edeas being of Record, the Juſtices held rhe Outlawry void. Mo. 5 
pl. 199. Trin. 6 Eliz. Anon. 18 

6. Plaintiff having commenc d a Proceeding to Outlawry againſt Deſes. 
dant, Defendant gave Notice to Plaintiff that he had appeared, and oiain 
a Superſedeas to the Exigent. Plaintiff ſearch*d at the Compter, and no f. 
perſedeas being allowed there, Defendant was return'd Outlaw'd, who moved 
to ſer aſide the Outlawry. On thewing Cauſe Detendanr alleged be ha 
entred an Appearance with the Exigenter ; but that appeared to be un. 
neceſlary, and a Novel Impoſition by the Exigenter, whoſe Appearance. 
book is two Years old only. The Court held that the Superſedeas is is 
itſelf an Appearance, if delivered to the Sheriff" before the Return of the Ex. 
gent; but that not having been done in this Caſe, Defendant is regularly 
outlaw'd. Barnes's Notes in C. B. 224. 225. Mich, 11 Geo. 2. Peach 
v. Wadland, 


(J. b) Revers'd for what. Jar ianct. 


1. Dort. ſaid that an Outlawry was revers'd lately, becauſe it u 
Dockwra, inſtead of Dockawre. Er. Variance, pl. go. cites 21 
H. 6 


7 


* 1. cap. 2, A Man was nam'd A. in the Original, and B. in the Exigent ; whete- 
4 > 29-2. fore, by Opinion of the Court, it is Error, becauſe there was not any 


Mich. 12H. 


6. 8. 


Original which warranted the Exigent againſt B. Brook ſays it feemst0 
him that this was in the Name of Baptiſm, and not in the Siraame , and 
therefore clear Matter. Br. Error, pl. 172. cites 16 E. 4. 9. 

3. In the Original the Perſon outlaw'd was named Launcelit, and in 
the Exigent Lancelot. The Outlawry was revers'd. Cro. E. 5o. Mich. 
28 & 26 Eliz. B. R. Lancelot v. Johns. 

4. In Treſpaſs by G. againſt S. the original Writ, and all the julia 
Proceſs thereupon, are directed Vice-Com. Wigorn. and in the Filacers Rall i 
the Margin, it is Hereford ; and in the Body of the Roll ir is Er prædid. 
G. 2 ſe quarto Die poſt. Et vicecomes modo mandat quod predic. 
S. non eſt inventus &c. Ideo præceptum eſt Vicecom* &c. and at tat 
Capias returned, it is entred in the Roll as before, viz. Hereford ; whereas 
the Capias is directed Vicecom' Wigorn' as it ought to be. Day v5 

iven to maintain the Outlawry, and a Recordatur of what Eſtate the 
Noll was in then, for Doubt ot Amendment by Raſure &c. was mace 
at the Prayer of the Defendant's Counſel. 2 Le. 120. pl. 166. Hill 30 
Eliz. C. B. Grove v. Sparre. | 

5. Error to reverſe an Outlawry in Treſpaſs. 1ſt. The Plaintiff in lb 
Original was named Barnes, and in the Exigent, Bernes ; 1o an (e) for 
(a) Gawdy held it no Error, becauſe it was in the Name of the "ey 


1 
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if Fenner contra; tor the Exigent iſſued at the Suit of a wrong Per- | 
ſon. 2dly. The Original was Blaba ſua, and the Exigent was Blada; and 
this was held a plain Variance, and che Outlawry revers'd. Cro. Eliz. 
240. pl. 10. Trin. 33 Eliz. B. R. Elſden and Page v. Barnes. 

6. The Detendant was indicted by the Name of W. F. George, and in 
the Exigent he was named W. George, leaving out J. And upon a Writ of 
Error to reverſe this Outlawry, Coke 8 held it apparent Error. 
Roll Rep. 3 13. pl. 23. Hill. 13 Jac, B. R. The Kin 7. Got = 

J. Error aſſign'd was, becaule in the original Writ, and all the Pro- Palm. 122. 
ceedings, the is named Agnes Gargrave of King/ſey in Comitat. Ebor. And S. G. ſays 
in the Exigent the is named Naper de Kingſley. This was held to be 2 
Cauſe of Reverſal. Cro. J. 576. pl. 4. Trin. 18 Jac. B. R. Gargrave grave * 


+ Markham. Kinſly in- 
3 N | | | ſtead of 

King ſy ; and that this Variation in the Letter (g) made it Error, and for that Reaſon it was re- 

vers d. | ; | 


(K. b) Revers'd for what. 7 Tong Abbreviation. 


. NE outlaw*d moved to reverſe the Outlawry upon theſe Excep- 

tions. 11t, Inftead ot Proxim. there ts uſed Px. tor an Abbre- 
viation of it, without any Daſb. 2dly, Inſtead of Infra ſcr. rhe Abbre- 
viation of Infra ſcriptam, there is uſed Ira ſr. And tor theſe Excep- 
tions it was quath'd. Sty. 182. Mich. 1649. Coſwell's Caſe. 

2. W. was outlaw'd in an Action of "Treſpaſs. It was moved to re- 
verſe the Outlawry, becauſe in the Exigent it was Left. being put for an 
Abbreviation of Daratus et ; and upon this Exception it was revers'd 
Sty. 227. Trin. 1650. Cuſtodes Libert. &c. v. White. 


See the Statute of 4 Geo. 2. cap. 26. and 6 Geo. 2. cap. 14. as to 
Abbreviations. 


a 4 2 — 
” 


(L. b) Revers'd for what. Falſe Latin. 


.TRror to reverſe an Outlawry. The Error afſign'd was, becauſe 
| the Capias was Eſte Edmundo Anderſon, ſo as T. was wanting; 
tor the Tefte is the Warrant of che Writ ; and ſo it is of judicial Writs 
and therefore the Outlawry was revers'd. Cro. Eliz. 592. pl. 31. Mich. 
39 & 2 Eliz. C. B. Grondy v. Iſcharn. 

2. Error to reverſe an Outlawry in Debt after Fudgment. The firſt 
Error aſſign'd was, becauſe the Writ of Exigent being direted to the She- 
riffs of the City of Lincoln, the Writ is Quod Capias r ejug, ita quod 
Habeas Corpus ejus ; whereas they being 2 Sheriffs, the Writ ht to 
have been Capiatis & Habeatis. Sed non al locamur; for they both be but 
one Officer to the Court; and altho' in the End of the Writ it is Ita quod 

atis ibi hoc breve, yet there is no Repugnancy 3 for it is both p,1, 122. 

Ways. Cro. J. 576. pl. 4. Trin. 18 Jac. B. R. Gargrave v. Markham. S. C. and 

3. Another Error aſſign'd was, becauſe the Writ mentions Quas re- S. P. 
(uperavit verſus eum, where it ought to have been eam And it was held 
that this was ſufficient Cauſe to reverſe the Outlawry. Cro. J. 576. 577- 
pl. 4. Trin. 18 Jac. B. R. Gargrave v. Markham. 1 

4. An 


Utlawry. * 


—— — 


And ibid. 


ſays that an-Utlagatus. Lev. 164. Paſch. 17 Car. 2. B. R. The King v. Worms. 


other was 
reverſed for the ſame between the King and Pleyter; and another alſo between the King and Cod 
lp, for the ſame Cauſe. 


Outlawry 


And another Error aſſign'd was, that it was Infra noninata, inſteid 
of Infra nominata, [an N. tor an M.] and therefore it was reversd 
Palm. 122. S. C. oh | 15 

5. And another Error was Wamata for Waviata ; and therefore it wi, 
revers'd. Ibid. S. C. 
6. An Outlawry was revers'd, becauſe the Writ was Præcipimus til 
where it ſhould be Precipimus vobis, it being to the Sheriffs ot London 
Her. 93. Paſch. 4 Car. C. B. Anon. F 2 hy 
7. One was outlaw'd after Judgment in Debt; Exception was taken, 
that the Writ to the Sheriff was Precipipimus vobis, inſtead of Præcin- 
mus vobis, and the Year of the Lord is in Figures. Roll Ch. J. aid, If 
the Word be Præcipipimus, then there is zo Command to the Sheriff, fox 
that Word ſignifies nothing ; therefore let the Outlawry be reyerg(, 
and Judgment affirmed. Sty. 334. Trin. 1652. Griffith v. Thomas. 
8. Outlawry for Treſpaſs was revers'd, becauſe it was Urlegatus ef fo 


See the Statute of 4 Geo. 2. cap. 26. and 6 Geo. 2. cap. 14. for Pro- 
ceedings to be in Engliſh. 


(M. b) © Reverſed for what. Error in the Proceſs aul 
Proceedings. 


1. IN Treſpaſs, it was agreed that if a Man be outlaw'd where a Capins 


is wanting, he ſhall reverſe the Outlawry by this Omiſſion of Proceſs 
Br. Omiſſion, pl. 6. cites 3 H. 4. 5. 


2. Want of Warrant of Attorney of the Plaintiff in a Suit in which the 
Detendant is ourlaw'd is Error. Br. Error, pl. 48. cites 11 H 


4 34 | 
3. Where the Exigent bears Tefte before the 4th Day of the Pluries C 


after the firſt pias it is Error, Br. Error, pl. 48. cites 11 H. 4. 34. 


Day of the 


Exigent, and before the 4th Day is Error. Br. Jours, pl. 7. cites 33 H. 6 42. 


4. Treſpaſs againſt two, the one came by Diſtreſs and pleaded Not Guilty, 
and was found Guilty, and the other is outlaw'd upon Exigent where w 
Pluries Capias is return d; this was held Error by Radtord. Br. Ertor, 
pl. 54. cires 9 H. 5. 9. 

5. Debt againſt two who were outlaw*d, and brought Writ of Error, be- 
caufe the Premiſſes of the Original was Præcipe both quod Reddant gol. by joint 
Præcipe, and all the Reit was Præcipe the one quod reddat 20 J. and 
4 the other quod reddat 201. and therefore the Outlawry was r. 
verſed. Br. Error, =: cites 7 H. 6. 27. 

6. A Man was indicted of Treſpaſs by the Name of F. NM. of D. &c. of 
Treſpaſs done Die Jovis proximo poſt diem Pentecoſtes; and it was aſſignec 
tor Error that the Day is not certain, for all the Week is Pentecoſt. Et non 
allocatur; for the Day of Pentecoſt is the Lord's Day only; by which 
he ſaid that in the County are D. magna, and D. parva, abſque hoc thi 
there 12 D. in the ſame County without Addition; Priſt. And the Op- 
nion of the Court was, that ic ſhould be reverſed. It ſeems that the Party 


was outlaw'd upon the Indiẽtment; for ſuch Exception of the Vill is not 
good: If a Man appears and pleads, and be condemned, he cannot al- 
11gn it for Error after, as it ſeems ; for of Matter in Fact, it he appear 


he ought co plead it. Contra where he is outlaw'd, or loſes by Nome 
NO 


. — 


Note a Diverlity as it ſeems, but in this Point 35 H. 6. and 5 E. 4. vary. 
Br. Error, pl. 69. cites 7 H. 6. 39. 

9. In Debt the Exigent was return d OF, Trinit. and the Defendant re- 
yd ontlaw'd at the 5th County held the 11th Day of Fuly, where the firft 
Day of the Return was the 10th Day of Fuly, and ſo Outlawry after the 

rf Day paſſed and before the zu Day, at which it is uſed to certity the 
Return; and yet ill, and therefore the Outlawry was reverſed for this 
Default. Br. Jours, pl. 84. cites 31 H. 6. 6. 

8. Capias was return'd Non eſt inventus without more, and no Name 
o the Sheriff put to the Writ, and upon this the Defendant was outlaw'd, 
and therefore, per Cur. it is Error, and ſhall be reverſed. Br. Error, pl. 
2 cites 26 H. 8. 3. 


50 In the Writ of Exigent 20 Place was mention d where the Sheriff was S. C. cited 
1 ba in 
Caſe of 


ve the Body, ſo that he cannot know into what Court to bring the 
Body. And upon this being aſſign'd for Error a Judgment was reverſed. 
Cro. E. 104. pl. 11, Trin. 30 Eliz. B. R. Cæſar v. Stone. 


that a Capias iſſued out of C. B. in this Form, vir. Ita quod habeas Corpus ejus Coram Juſticiariis, omit. 


ting (apud Weſtmonaſterium) and this was reverſed for Error, 


10. Fudgment was given in Debt againſt A. and B. and a Ca. Sa. iſſued 
aint A. only, and he was outlaw*d, and afterwards brought Error to 
reverſe the Outlawry ; and becauſe it ought to have been awarded a- 
guinſt both, the Court reverſed the Outlawry. Cro. E. 648. pl. 3. Hill. 
41 Eliz. B. R. Beverly v. Beverly. | 

11. Judgment in Debt for 80 1. the Sheriff levied 20 l. part by Fi. fa. on 
the Goods of the Defendant, and return'd the ſame on Record, but non 
Conſtat by the Record, whether the Plaintiff had received ir, or no; af- 
traards the Plaintiff ſued forth a Ca. Sa. for the whole 80 l. upon which 
the Defendant was outlaw' d; but it was reverſed. by a Writ of Error, 
becauſe it appear d on the Record, that the Execution was already made 
tor 20 1, part of the 80 1. ſo that the Ca. Sa. ſhould have been bur tor 
the 601. Goldsb. 148. pl. 70. Hill. 43 Eliz. Anon, 

12. One ouclaw*d tor not repairing a Bridge, was named in the In- 
dictment and Exigent W. R. Miles de Comitatu Middleſex, whereas it 
ſhould have been de ( ſuch a Place) in Comitatu Middleſex, and fo allege 
lome Place certain within the County; and for that Cauſe the Outlawry 
was revers'd. Cro. J. 616. pl. 2. Trin. 19 Jac. B. R. Sir William 
Read's Caſe. 


13. Error was aſſign'd to reverſe an Outlawry, for that the Exigent Palm. 2 


was returned on the ſame Day it bears Date, which ought nor to be ; and — — 


or this Cauſe it was revers d. Cro. J. 660. pl. 10. Hill. 20 Jac. B. R. 
Archer v. Dalbie. 


vas revers d by Agreement of all the Juſtices. 


14. An Outlawry for High Treaſon was revers'd, upon the Exception 
that it did not appear where the firſt Court was held. 12 Mod. 542. Trin. 
1j W. z. The King v. Yates. ; 

15. The Error aſſign'd to reverſe an Outlawry was, becauſe in the Se- 
undo Exact. it does not appear where the County Court was held; and tor 
that Reaſon it was revers'd. 11 Mod. 173. pl. 15. Eaſt. 7 Ann. in B. R. 


The Queen v. Cope. 


[4s + (N. b) Re- 


Utlawry. 3 


the Record, 
and is Error, 


becauſe the Party has all the Day to come in upon the Exigent, and render himſelf ; and the Outlawry 


* 


8. P. Belly Sc. Proclamationem feci, ac eodem Die ad Generalem Seſſionem &c. Pricly 


— 


34 © Otlavry. 


— 


— 


Y 


(N. b) Revers'd fot what. Error in the Proclamation 


I. A Outlaw ry Was revers'd, becauſe the Writ of Proclamatia du 
2 _ not mention to what Sheriff the „ N ſhould render himſef. D 
Caſe in 206. 4. pl. 10. Mich. 3 & 4 Eliz. in Caſe of Belly v. Alger, ſays ſuh 


Fendl. 14. Precedent was ſhewn in H. Sth's Time. 
pl. 15. Mich. 
26 H. 8. Banifter v. Godley. 


D 206 % 2. A Proclamation was directed to the Sheriff againſt J. H. and 
my a Wrirt was returned vali Die ad Comitatum meum tentum in the Shirt) 
5 


v. algor, mationem feci &c. This was pleaded in Reverſal of the Outlawry, k 
where the cauſe theſe Proclamations were made at one Day, whereas the Writyg 
Ourlawry (tribus ſepatalibus Diebus &c.) And the Sheriff was amerc'd 30 s, fy 


he Sane 7 his ill Return. Goldsb. 111. pl. 17. Mich. 30 & 31 Eliz. Anon. 
Writ of | 

Error, becauſe thoſe Words (Fact' tribus ſeparalibus Diebus, unde una Proclamatio &c.) were on- 
ted by the Negligence of the Exigenter ; ſo that the Writ did not bear any Senſe according to the h 
tent of the Statute of H. 6, Bendl. 88. pl. 137. Hill. 3 Eliz. S. C. the Pleadings, and tlawry . 
vers'd. 


3. Error aſſign'd was, becauſe there was not any Proclamation in th 
County where ſhe inhabited Sed non allocatur ; for it is not neceſſary in u 
Exigent after Fudgment, when ſhe once appeared, but upon the firſt pn. 
ceſs only. Cro. J. $76. 577. pl. 4. Trin. 8 Jac. in B. R. Lady Gargi 
v. Gervaſe Markham. 


* 
— — F 


(O. b) Revers'd for what. In general. 


1. 5 E. 3. cap. 13. LNacts, That none ſhall avoid an Outlawry by it 
| Sheriff*s . certifying Impriſoument. 
Br. Error, 2. Outlawry was revers'd, becauſe the Detendant was out/aw'd inn 
N cn Jdict ment after Charter of Pardon granted to him by the King; and ther 
tore the Ourlawry upon Indictment revers*'d. Quod nota. Br. Urlagay, 
pl. 16. cites 9 H. 5. 14. 15. | 
3. Judgment in Outlawry was Ideo per Fudicium A. B. and C. Art 
ger, but omits Coronator', and alſo the Words Comitatus prædicti, the 
Court held clearly that both were Error. Palm. 43. Mich. 17 Js 
B. R. Anon. 
4. An Outlawry was revers'd, becauſe the Time when the Court ud 
ſaid to be held was in Figures. 2 Keb. 128. pl. 83. Mich. 18 Gi. 
B. R. The King v. Tufton. N = 
5. Error was affign'd of an Outlawry, that it was Per Fudicium & 
ronatorum, and doth not ſay Domini Regis: Sed non allocatur. * 
It was 470. exadt. ad Com. meum apud Weſtminſter, and doth nt jay 
Com. meum Middleſex ; which Per Cur. 1s Error. 2 Keb. 157. pl. 4 
Hill. 18 & 19 Car. 2. B. R. The King v. Abrahall. 10 
6. On a Motion to ſer aſide an Outlawry, the Court held tha! 4 
Defendant's own Affidavit of bis being a viſible Perſon, without 4 + 


- 
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Fe by his Neighbours, is not a ſufficient Foundation to ſet aſide an Out- 
hwry. Rep. of Pract. in C. B. 151. Trin. 11 & 12 Geo. 2. Bennet v. 
Skinner and Sydenham. | 


P. b) Reverſal againſt one. In what Caſes another /hall 
take Advantage thereof, and How. 


1. Our were outlawed in Treſpaſs, and the Exigent was not returned, and Ibid. v1 
one came and had Writ to certify the Outlawry, and had it certified, = Ed. 

and had Charter of Pardon and Scire facias againſt the Plaintiff; and the 

Sheriff return d him dead, and he went quit, by which the orhers came 

after with Pardon, and went quit by this Return of Death, without Scire 

facias againſt the Plaintiff, Quod nota; but this Caſe is not in the 

printed Book. Br. Utlagary, pl. 66. cites 7 H.4. 30. and 9 H. 4. 1. 


. 9. 
: 2. Aſiſe by 2 againſt 2, who were outlaw'd 72 Capias pro Fine, and Br. Error, 
Exigent upon it, where the Diſſeiſin was found with Force; and one De- 3% cites 
fendant brought Error, becauſe Diſſeiſin with Force was pardon'd by Parlia- 3 P 9 
ment; and it was not inquired whether the Diſſeiſin was after the Pardon, Gaſcoigne. 
or not, therefore Error, and the Party Plaintiff warn'd, & nil dicit; and — Brook 
ays 


theretore the Owtlawry was revers d; and atter the other Defendant brought ia. Mare 


other Writ of Error upon the ſame Error, and the Outlawry was revers'd it ſcems they 
without warning the Plaintiff ; tor he is eftopp'd by the Nihil dicit againſt are ſeveral 
the firſt, becauſe it is of one and the ſame Diſſeiſin; and alſo the Out- Outlawries 
lawry is but the“ Suit of the King; Quod nota, Br, Eſtoppel, pl. 57. 10 _ 


cites 7 H. 4. 40. it is but u 
on one a 
the fame Diſſeiſin, and they at the firſt did not maintain the Diſleiſin to be after the Pardon, and ſo 
cannot maintain it now. Br. Utlagary, pl. 6. cites S. C. 
* Where the Writ of Error is of the Outlawry only, it is the Suit of the King only; and therefore 
the Party ſhall not be warn'd. But where the Writ of Error is of the Outlawry, and of the Judgment, the 
Party ſhall be warn'd. Br. Utlagary, pl. 6. cites S. C. | 


3. It was adjudg'd, that where 3 are outlaw'd in the ſame Suit jointly, 
if the Outlawry be reverſed for Matter apparent at the Suit of any ol 
them, the others ſhall rake Advantage of this Reverſal. Theloal's Dig. 
of Writs, Lib. x. cap. 15. S. 21. cites Hill. 21 H. 6. fol. 30 & 31. and 
T. 8. fol. 2. Urlawry 17. 

4 Debt againſt 2 by ſeveral Præcipes, naming them of D. and they 
were cut lau d, and the one was taken, and pleaded that No ſuch Vill, and 
had Scire Facias againſt the Plaintiff, who ſaid that there is ſuch a Vill, 


end found againſt the Plaintiff, and Nr went quit. And after he 

aher Defendant was taken, and pleaded the ſame Plea, and had Scire Fa- 
bs cias againſt the Plaintiff, who made Default, by which the Detendanc 
Ar, 


would have had Advantage of the firſt Record. Per Prifor, The King 

Hall not be concluded by the firſt Verdict; for the King was not Party to it; 

nor this Defendant 1hall not have Advantage of it, tor he is a 15 os 
r 


And Laicon accorded; for by them the Plaintiff may reverſe the 
Record by Attaiat, and therefore it is not Reaſon that the other Defen- 


dant, who was not Party, ſhall have Advantage of this Record. Br. 
Eſtoppel, pl. 223. cites 33 H. 6. 51, 52. 


(Q. b) 


— 


(Q. b) Proceedings and Pleadings after the Outlaw 
reverſed. How. 


Br. Impri- 1. E who is in the Fleet upon Capias Utlagatum, at the Suit J. N 
— H ſpall remain there till ke has found Mainpriſe upon other ut]roy 
17 eites d. at the Suit of N. N. if he prays it, notwithitanding he has Charter d. 
Pardon. Br. Utlagary, pl. 17. cites 38 E. 3. 21. | 
og 8 2. In Delt, if the Defendant is outlaw'd, and atterwards purchaſes Char. 
4 ainſ 4, Ter of Pardon, and Scare Facias againſt the Plaintiff, and pleads with th 
they were Plaintiff to the Action, he ſhall not be received afterwards to fhew that Pr. 
cut laci d, and ceſs was diſcontinued, tor that there were only 2 Capias's be fore the Ex. 
ſued their gent; per Opinionem. Theloal's Dig. of W rits, Lib. 14. cap. 11, 8.2 


Cl 1 
5 cites Hill. 3 H. 4. 10. 


Scire Facias, and afterwards were received to abate the Writ, becauſe it was againſt 4 by a joint Precipe, * 
it appear d that another cas bound with them, not named in the Writ &c. For the Court ſaid they ſhould 


have the ſame Advantage now, as they ought to have before the Outlawry &c. 'Theloal's Dig d 
Writs, Lib. 14. cap. 11 S. 3. cites Paſch. 12 H. 4. 21. | | 


Br. Utlawry, 4, He that reverſes an Outlawry of Felony ſhall plend to the Tel, 
22 cites and ſhall not go quit by the Reverſal of the Outlawry ; for the Idi. 
Br. Corone, ent remains good, notwithſtanding the Reverſal. Br. Corone, pl. 2. 
pl. 164: cites Cites 9 H. 4. 3. 8 

18 E. 4. 9. 

That he ſhall be arraign'd upon the Indictment. Ibid. pl. 143. cites 7 H. 7. 5. S. P. Br. Ut. 
lagary, pl. 44. cites 8.8. He ſhall anſwer to the Felony, becauſe it is the Suit of the King, Ut le. 
ſponder, pl. 53. cites 8. C. Cro. J. 464. pl. 12. Hill. 15 Jac. B. R. Carter's Caſe, 8. P.—2 Hul 
Pl. C. 462. cap. 50 S. 17. ſays it is agreed, That after an Outlawry of Treaſon or Felony reverſed, the 
Party ſhall be put to plead to the Indictment, for that ſtill remains good. 


But where 4. A Man was outlaw'd notwithſtanding a Superſedeas which he hal 
J. C was Before Ontlawry pronounced, and came in Perſon, and pray'd that the Out 


—— lawry be reverſed, and ſo it was. Quod nota. And upon this the 


who came Plaintiff declared, and the Detendant imparl'd. And fo ſee, that upon 
in upon the the Reverſal of the Outlawry the Original remains good, and the Parties 
Exigent re- hall proceed. Br. Utlagary, pl. 74. cites 30 H. 6. 3. 


turn d, and 

ſ beau d How he had Superſedeas &c. and had ound Mainpriſe, and this notwithſtanding the Sheriff bad u: 
turn'd him outlaw'd, and pray'd that the Outlawry be reverſed, and ſo it was, and was not compelld ti 
anſcwer to the other Suit, pending in the ſame Court, as Priſoner; for it was taken there, that he who goes by 
Mainpriſe is no Priſoner; per Cur. Quod nota. Br. Utlagary, pl. 35. cites 39 H. 6. 27. 


Br. Utlaga- F. If a Man be outlaw'd in Debt cr Treſpaſs at the Suit of the Party, and 
. reverſes the Outlawry, he ſhall not be compell'd to anſwer, Br. Re- 


That where ſponder, pl. 53. cices 7 H. . f. 

Outlawry 

is reverſed in a perſonal Action, the Defendant ſhall not anſwer. 
ſhall anſwer upon the Original, by the Statute of 5 E. 3. cap. 12. upon a Scire Facias. Contra at the 
9 Law, and this Caſe ol Reverſal is at the Common Law. Quod nota. Br. Reſponder, pl. 53: 
cites 7 H. 7. 5. 


6. 21 Fac. 1. cap. 16. Enacts, That in all ſuch Actions as are direſtul ) 
this Ati to be brought within certain Times therein limited, if the Defendal 
be outlaw'd in the Suit, and after reverſe the Outlawry, the Plaintiff, bi 
Heirs, Executors, or Adminiſtrators may commence a new Action within 6 
Tear after ſuch Outlawry ſo reverſed, and not after. 


7, Action 


But upon a Charter of Pardmn le | 


ng : Fug © ©& © © © 


firſt, and an Appearance for the other, upon 4 & 5 W. & M. cap. 18. 2 


* „ . 
* Enn nn — 
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J. Action was laid, and Outlawry was in London. Upon Reverſal he 
Plaintiff may declare in any other County, be the Action local or tranſi- 
3 Lev. 245. Mich. 1 Jac. 2. C. B. Whitwick v. Hovenden. 
$. If one be outlaw'd by Proceſs in an Information, and comes in and S. P. by Holt 
reverſes the Ourlawry, he muft plead Inſtanter to the Information. 1 Sal k. Ch. J. and 
35t. pl. 10 Mich. ) W. 3. The King v. Hill. 225 a 
8 1 was an Outlawry in an Information * ſending Children beyond Sea, —_— red 
Papi | | | 
9. H. was outlaw'd in two Actions, one Ml 10 J. and the other of 40 s. Ibid. ſays, 
and upon Reverſal of the Outlawry, the Court took Special Bail for the * the 
ecogni- 
Salk. 496. pl. 6. Mich. 10 W. 3. B. R. Anon. taken 4 


ſuant to 31 Eliz. cap. 3. 


10. If Outlawry be pleaded either in Bar or Abatement, and the Plain- 3 New Abr. 
tiff replies Nut tiel Record, and the Defendant has a Day given him to 8 1 Tit, 
bring in the Record, and in the Interim the Plaintiff removes the Record by bs the very 
Brit of Error, and reverſes the Outlawry, tho* the Defendant fails in bring: identical 

ing in the Record, yer this ſhall nor be fatal and peremptory on him; Words. 

for in the firſt Caſe, he ſhall have Liberty to plead a new Bar; and in the 

ſecond, the Judgment ſhall be only Reſpondeas Oufter, becauſe his Plea was 

2 true Plea at the Time of pleading it, and the Plaintiff was actually 


diſabled trom ſuing, not having then his Liberam Legem. G. Hiſt. of 
C. B. 162, 163. cap. 17. | 


R. b) Pleadings in Support of the Outlawry, in Ad- 
vantage of the King, and his Intereſt. 


S. of S. was taken by Capias Utlagatum at the Suit of H. who B. 4” up Fa- 
e /aid that the Day of the Writ purchaſed he was dwelling at D. xa, 85 8 4- 
and not at . and pray d Scire Facias againſt H. and had it, and the Sheriff and ſays that 
return'd him dead; by which it was maintain d for the King, that he was in tuch a 
converſant at F. prout &c. and yer Hire Facias was awarded againſt the * * K. 
Executor of the ſaid H. And the Prothonotar ſaid, that it is the firſt p64. 
Scire Faclas that ever was awarded in this Caſe ; For per Brian Clerk, pray" Sciro 
if the Party Plaintiff had been Party to the Plea ſupra, and it had been Facias, and 


found for the Deſendant, the K ing had been concluded; and the ſame had it, and 


Law of the Plaintiff, by his Intendment, if he pleads againſt the King; alt arg 


and in this Caſe the Plaintiff ſhall not be nonſuited tor the Advantage the Alias 
of the King; and that it che Plea ſupra had been tried upon the Origi- were re. 
nal, nothing ſhould be but to abate the Writ ; Per Brown, Bur here, Mil. Ax 
after Outlawry upon ſuch Plea, they ſhall recover all, or ſhall be the King's 
barrd. And P. 15 E. 3. the Detendant was outlaw'd, and came by Ca- Serjeant 
plas Utlagatum, and pleaded Miſnoſmer of himſelf, and the Plaintiff mainrain'd 


＋1 ; : „ the Excep- 
confeſs'd it, and nothing was done upon the Conuſance, becauſe it was in 7 füt Abe 


Diſadvantage of the King. Br. Utlagary, pl. 23. cites 21 H. 6. 21. King, that 
he was dwelling at S. and the Juſtices ſaid that if he had purchaſed Charter of Pardon, and had Scire 
Facias, which was return'd Ni il, and the Alias ſimiliter, the Charter ſhould have been allowed. Bur 
in the firſt Cafe, if the Plaintiff was preſent, and would confeſs the Exceprion that he was not of 8. yet 
ide Traverſe ſhould be accepted for the King. Br. Charters de Pardon, pl. 20. cites 22 H. 6. 7. 
br. Utlagary, pl. 24. cites S C. Br. Prerogative, 24. cites 21 H. 6. 21. 


I, 


31. | . 2. Capias 
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2. Capias Utlagatum again/# F. N. of Hale, who came and ſaid thy 
there is Hate alias Hales, and Bomerhale and Dovehale, and that he un 
dwelling at Dovehale, abique hoe that he was dwelling at Hale aforeſaid, ad 
the Plaintiff maintain d his Writ. And the King's Serjeants would bum 
demurr d for the King, becauſe the Defendant did not traverſe that thee i 
no Hale, only in the ſame County. And per Laicon, The King has nothin 
to do to demur; for he is not intitled but by the Suit of the Party. ang 
when the Party is content, the 1 has nothing to do; as in Decis 
tantum by W. M. the Detendant pleaded an ill Bar, and the Plains 
repl ed, and would not demur; the King cannot demur; for he is int. 
tled only by the Party. And the Reporter agreed rhe Decies tantum; 
tor the King is not intitled before Judgment, bur is intitled imme. 
diately by N ent upon the Outlawry, therefore by him the Ki 
may demur. But Laicon granted, that if the Plaintiff will make Dan 
or confeſs, there the King may ſpeak in it; but contra where the Party du 
his Duty; tor in the one Caſe there may be Covin, and in the other no: 
Br. Utlagary, pl. 33. cites 38 H. 6. 1, | 


— 


— — 


(S. b) Lire Facias, Neceſſary in what Caſes. And Pn. 
ceedings and Fleadings thereupon. , 
Br. Scire Fa- I. 


cias, pl. 157. 
cites 8, C. 


Man outlaw'd of Felony ſaid, that he was impriſon'd at the Tim 
ot the Outlawry, and it was averr'd contra for the King, by 
which Scire Facias iſſued to the Lords Mediate and Immediate, who cane 
and averr'd the Impriſonment to be by Covin, and the others e contra, ul 
Venire Facias iſſued, and the Fury did net come, by which Proceſs was. 
tinued thus, viz. Furat inter N. de J. & F. Def. qui ſequitur pro Domino nn 
ponitur in reſpectu, making no mention of the Lords; and the Inqueft uy 
taken between N. T. and F. of F. qui ſequitur &c. and one F. Attorney of tl 
one of the Lords; and it was furnd that he was impriſon'd by Covin, al 
the Lords alleged Diſcontinuance of Proceſs, and by Judgment was award 
commence at the firſt Venire Facias, where this firſt itiſued out of the Cour, 
_— the Lords were now Parties. Br. Utlagary, pl. 4o. cites 3 
Afl. 17. 

2. In Scire facias upon Charter of Pardon upon Outlawry, the Defendat 
cannot allege Diſcontinuance nor Miſcontinuance of Proceſs upon the Oitlt- 
8. in rever/ing thereof ; 1or the Statute is, that they thall plead upon tie 

riginal, jo that they ſhall not meddle with any Proceſs. Br. Diſco 
tinuance de Proceſs, pl 35. cites 3 H. 4. 10. 

3. Where a Writ of Error is of the Outlawry only, it is the Suit c i 
King only, and theretore the Party ſhall not be warned; but wher: tt 
Writ ot Error is of the Outlawry and of the Fudgment, the Party ſhall b 
warned. Br. Utlagary, pl. 6. cites 7 H. 4. 39. 

4. Four were outlaw'd in Treſpaſs and the Exigent was not return'd, 1d 
one came and had Writ to certify the Outlawry, and had it certified, and Hi 
Charter of Pardon, and Scire facias againſt the Plaintiff ; and the Sherif fr 
turn'd him dead, and be went quit, by which the others came if 
with Pardon, and went quit by this Return of Death, without Scire lac 
againſt the Plaintiff; Quod nota, Br. Urtlagary, pl. 66. cites 7 H.4# 
in the Written Book. * 

Br. Error, F. Scire tacias upon a Writ of Error to reverſe Outlawry, the S 
pl. 44, cites return'd him, wko recover d, dead, and the Outlawry was reverſed u 
C. : 8 ; * 2 H. 
warning the Executor; Quod nota. Br. Utlagary, pl. 9. cites 9 H. 4 
5 . . | 
Br. Scire fa 6. A Man was outlaw'd of Felony, and alleged that he was i pit 
cias, pl. 68. King's Service at Burdeux at the Time ot the Outlawry pronounced, * 
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| there were no Lords; for he had not any Land, Br. Utlagary, pl. 44. cites ; H. 7.5 


Utlawry. 399 
jad Writ to the Mayor ot B. to certify it, who certified accordingly ; cites S. C.— 
by which he pray'd to be arraign'd, and could not, till * Sire facias * Outlawry 


zpainſt the Lords mediate and immediate, which was return'd that he du cler e 
had no Lord mediate nor immediate, and after he was arraign'd of the reverſed till 
Felony, and pleaded Not Guilty. Br. Utlagary, pl. 10. cites 9 H. Scire facias 
17 5 | againſt the 

4 | . Lords medi- 
ate and immediate is return d, whether the Party has Lands or not; Quad nota; And it was return'd that 
ö ; Br. Scir 
facias, pl. 165. cites 8 C. S. P. Arg. Le. 326. in Marſh's Caſe 8 P. Where the Outlawry hos 
for Murder ; Per Holt Ch. J. who ſaid that he had known Outlawries reverſed without ſuch Scire fa. 
cias, but that it was a dangerous Courſe; for tho* the Lords mediate and immediate, when they are 
ſummon'd by ſuch Scire facias, could not plead in Nullo eſt erratum, nor bar the Reverſal of the Judg- 
ment, yet they may plead Releaſes or Fines levied to them by the outlawved Perſon after the Ontlaw ry, in 
Kar of Reſtitution; but ſince they] cannot maintain the Jucgment, ſuch Scire Faciis ſeems rather of 
Caution than of Neceflity ; Per Holt Ch. J. 12 Mod. 545. Trin 13 W. z. the King v. Voung.—8. P. 
by Holt Ch. J. Comb. 372. Trin. 8 W. 3. B. R. the King v. Taylor, who brought a Writ of Error to 
reverſe an Outlawry of Murder committed 18 Years ago; and aſlign'd for Error that the County Court 
was not held for the County; and notwithſtanding the Fact was ſo long ago, the Court refuſed to bail 
him in the mean Time. on 


5. One was outlaw'd of Felony, and the Party reverſed it by Writ A. was or- 
of Error, and it was ſurmiſed, that he had neither Land nor enement, /aw'd wpon 
and the Attorney General confeſſed it, by which he was diſmiſſed without Fre Indick. 


Sire facias to be awarded againſt the Lords mediate and immediate. Br. ot og F- 


Scire tacias, pl. 194. cites 4 E. 4. 9. | brought five 

; Writs of 
Error. Holt Ch. J. ſaid, if he hath no Lands, and it is ſuggeſted on the Rolli that he hath none, in ſuch 
Caſe the Attorney General may confeſs Error wvitheut a Scire Facias to the Lords mediate and immediate, to 
ſhew Cauſe why he ſhould not have Reſtitution ; bur if there are Lands, then there muſt be ſuch a 
Fire facias. 2 Salk. 495. pl. 5. Hill. 8 W. 3. B. R. Arthur's Caſe. Ld. Raym. Rep. 154. S. C. 
xcordipply. 

Where 4 came to reverſe an Outlawry in a Caſe of Murder, upon Confeſſion of the Attorney General 
that be had no Lands or Tenements, which Confeſſion recited, that it ſo appear'd to him on Athoavirs ; 
the Outlaw ry was reverſed for the common Error, that the Court was not ſaid to have been held Pro 
Com cvithout any Scire facias to the Lords immediate and mediate; and he was ſent Priſoner to the Old 
Biiley. 12 Mod. 66S. Hill. 13 W. 3. the King v. Biſhop The Contefſion muſt be on Record. Per 
Holt Ch. J. 12 Mod. 545. Trin. 13 W. z. the King v. Young. | 


8. He who is outlaw'd by Name of C. Falter, where he ſays that his Br. Miſnoſ- 


Name is C. Walter, and is taken by Capias Utlagatum ſhall go by Main- . BEE 


priſe, and ſhall have Scire facias to try his Name. Br, Scire facias, pl. 2. gr Utlagary 
eites 27 H. A. 11. ws, Cites 


Theloal's Dig. of Writs, lib. 11. cap. 4.S 3 eites· 8. C. So in Treſpaſ againſt J. Stoke, who was 
atlacy'd at the Suit of the Plaintiff, and taken by Cap. Utlag. and ſuid that Lis Name is and was J Stokes 
and not F. Stoke, and had Scire facias againſt rhe Plajzirf, who came and ſaid, that he was known by the 
ne Name aud by the other; And ſo to Iflue. Br. Scire facias, pl. 186. cites 14 E. 4. 16. 


9. A Man was taken by Capias Utlagatum in Felony &y Name of F. S. Br. Scire fa- 
Cent. who {aid that his Name is Teoman and not Gent. aud ſo is not this * 28 
Perſon who is outlaw'd, and had the Plea; and becauſe it was in Appeal, 888 
Sire facias was awarded againſt the Appellant, if he had any thing to 
lay againſt this Plea, and the Defendant was let to Bail. Br. Utlagary, 

Pl. 42. cites 5 H. J 16. , 

10. 4. held Land of the Dneen, and was outlaw'd for Murder. The - 75 wh 
Queen ſeiſed the Land and gave it to B. and his Heirs. A. brought Error cap. I. bl 
and reverſed the Outlawry. Upon Reference to the 2 Ch. Juſtices, they 19 ys, che 
vere of Opinion that A. might enter upon B. tor there is not any Record S. P. has 
now of the Attainder to intorce the Party to ſue by Petition; but the Re- oy G 3 
cord is urterly defeated; and cites 4 H. J. 11. 12. and 8 H. 4. 21. And Inge Caſe 
Minwood and Peryam, agreed with this; for -% an Office were laue e Trefen 

; and Felcny, 


400 Utlawry. 
he ſpall not be put to his Scire facias to repeal the Patent before he enters 
And. 188. pl. 223. Anon. es 3 
11. The Court was moved that an Outlawry might be diſcharged, he. 
cauſe it is now pardon d by the AtF of Oblivion; tor notwithitandins it 
were not pardon'd if it were an Outlawry after judgment, except the 
Monies due, tor which the Party is outlaw'd, be paid to the Party, 3 
the Book ot 6 H. J. f. 21. is, yet Outlawries before Judgment are par 
don'd ; and betides the Parties here did ſubmit to an Arbitrement touch. 
ing the Matters in Difference between them, and an Award is made 
Bur the Court anſwer d, That the Outlawry cannot be diſcharged until th 
Party have brought his Scire facias upon the Act. Sti. 348. Mich. 1652 
Ellis v. Pipin. 
A. had been 12. In — to reverſe an Outlawry in High Treaſon, it was objected 
outlaw d for that there ought to be a Scire tacias to the Lords mediate and immediars 


242 before the 1&1 ſhould be reverſed. But it was anſwer'd, thut it 
/-1 from is not necefiary in Treaſon, becauſe the Forteitures belong not to them 


the Crown but to the King; and the Outlawry was reverſed. 4 Mod. 366. Mich, 6 
1 Wrirof W. & M. in B. R. the King and Queen v. Sir Tho. Armſtrong. 

rror to re- 
verſe this Outlacury; and the Attorney General had Orders to confeſs in Court the Error afſign'd which 
was an Error in Fa, viz. That he was outlaw'd by a wrong Addition; which the Attorney did accord. 
ingly. The Court was therefore pray*d, that the Uutlawry might be reverſed. Bur Parker Ch, |, 
was of Opinion, that tho' in Outlawry for Treaſon there is no Need of Warning the Lords of whon 
the Lands are held by a Scire facias before the Outlawry be reverſed, as mult be done in Caſe of Few, 
becauſe in "Treaſon the Forfeiture is to the Crown; yet he ſaw no Heaſon to diſtinguiſh between Cu- 
lawry for Felony and Outlawry for Treaſen; for in Cale of Treaſon, where the Forfeiture is to the 
Crown, the Crown may grant theſe Lands to others, who ought to be heard, what they can ſay for then 
ſelves before they loſe their Lands. He thought therefore there ſhould have been a Scire facias to the 
Tertenants, and grounded him/elf pretty much on a Cale in II 4. where there was a Scire facias to the 
Tertenants ; and tho' this was an Outlaw ry for Felony, yet the King's being made immediate Lord. made 
it all one as it it had been an Outlaw ry for Treaſon; and the Entry in Cale of Felony, as may be ſeen 
in Coke“ Entries 318. mentions the ſuing out of a Scire facias, as a Tong of abſolute Neceſſity, with- 
out which the Judge could not reverſe the Outlawry. But on ſearching into Precedent, it ws 
found, that in Fact in Outlawry for Treaſon there uſed to be no Scire facias; and the Precedents bei 
ſo, and it being a Suppoſition not of Neceſſity, that the Crown ſhould grant theſe Lands and then 
the Patentees by ſuffering a Writ of Error to be brought, the Outlawry was reverſed. 10 Mod. 159 
Mich. 12 Ann. B. R the Queen v. Stafford. 


13. If one be ſued to Outlawry after Judgment, there needs no Stir ſi 
cias to renew the 4 atter the Year and Day, becauſe being out- 
law'd you may have Execution on his Effects at any Time on Behalf of 
the King; and there is zo Occaſion to give a legal Notice to him, who is du 
of the King's Protection. G. Hiſt. of C. B. 14, 15. cap. 2. 


_— — 


(T. b) Reverſal. Reſtitution, in what Caſes, and of 


what. 


F H E Opinion of the Court Was that one ontlaw'd of Treſpaſs ſhall 
, not, after Charter had, have Action of Account of Receipt aſter | 
Outlawry. Theloal's Dig. of Writs, lib. 1. cap. 15. S. 9. Paſch. 28 E 5 

92, and 93. ; ; | 

2. If a Man is outlaw'd, and the King gives his Goods, and 2 
King pardons and reſtores him to his Goods, he ſhall not have Reſtitution 
of the Goods, which the King gave Meſne berween the Pardon and the 
Reſtitution. Br. Reſtitution, pl. 18, cites 29 All. 34. 


1 4 
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25 A Man outlawed where he has Superſedeas bearing Date before the A M an r 
Outlawry, thall have Reſtitution of his Goods. Br. Reſtitution, pl. 2, % 4 5rought 


Super edeas 
eee — 2 of 
| Error in B. R. 
and the Seal of the Superſedeas <vas broke, and the Date cat before the Outlacury pronounced ; and becauſe 
the Writing and Hand was known, and the Print of the Seal well known, he was reſtored, and the Out- 
uu ry annull'd. Br. Reſtitution Er 27. cites 8 H. 4. 7. 
* Br. Utlagary, pl. 5. cites 8. 


4 The Property of the Chattles of one outlaw'd hall be in the King by 
the Outlawry, and he ſhall not have Reſtitution ot theſe Goods by his 
Charter of Pardon, but ſhall be only reſtored to the Law; Per Rickhil. 
But there, becauſe the was Covert when the was outlaw'd with her Ba- 
ron, who is nde dead, the had Writ of Reſtitution ot her own Goods. 
Theloal's Dig. Writs, lib. x. cap. 15. S. 12, cites Mich, 7 H. 

6. 
F 7 A Man outlaw'd of Felony revers*d it by Error, and had Scire facias 
azainft the Lords mediate and immediate, and againſt the Tertenants, and 
was reſtored per Judicium. Br. Reſtitution, pl. 28. cites 11 H. 4. 53. 

6. In Appeal, it the Defendant upon Exigent is returned (æpi Corpus where 
it fould be Exigi ſeci, and he appears and pleads Not guilty, and is acquit- 
ted, there, by the Reporter, tho” he ſhall not recover Damages, becauſe the 
Original was good, notwithitanding the Return was ill, yer he ſhall rehave 
his Goods, becauſe it is Error, Quære how; for it ſeems he ſhall not have 
Writ of Error, becauſe he appear'd and pleaded, and was not outlaw'd. 

Br. Reſtitution, pl. 8. cites 9 H. 5. 2. 

7. A Man was anditted of the Murder of one T'. N. and Capias iſſued, Br Error, pl. 
and the King pardoned him all that in him was, and all his Goods and Poſ- 56. cites S. C. 
ions, and after this be was outlaw'd, and rhe Outlawry revers'd by 
Writ ot Error; and he prayed Reſtitution of his Goods, and could not 
have it, becauſe it did not appear of Record that they were taken, which was 
contrary to the Opinion ot Hank. Br. Reſtitution, pl 9. eites 9 H. 

5. IF. 

8. It was held that a Lord outlaw'd ſhall not after Charter had, have 
the Rent which was Arrear before the Outlawry. Theloal's Dig. of Writs, 
lib. 1, cap. 15. S. 10. cites Hill. 9 H. 6. 51. 

9. Where the Acceſſory is out lat d of Felony, the Acceſſory ſhall be re- 
ſtored to his Goods atter the Death of the Principal; for by the Death ot 
the * the Accetlory is diſcharged. Br. Reſtitution, pl. 13. cites 
21 H. 7. 31. 

10. After the Reverſal of an Outlawry, a Writ of Reſtitution was award- S. P. accord- 
d to reflore the Goods, the Sheriff returned that he had ſold them for 40 J. and By * „ 
brought the Money into Court, whereas the Goods were worth 100 J. But in Dr. Dru— 
te Return was held ill; for the Capias Utlagatum &c. has not a Word ry's Caſe, 8 
of ſelling the Goods; ſo that it ſeems to be without Warrant D. 223. Rep. 143. x. 
b pl. 26. Trin. 5 Eliz. in a Nota of the Reporter, at the End of the r 
Caſe ot Lambert v. Proctor. But he adds, viz. Nota theſe Words in this Caſe of 

e Writ, viz, „Et ea que per inquiſitionem illam inveneris, in mauus Proctor as 
wfras capias & ſalvo cuſtodias, ita quod de vero Valore & Exitibus eortndem agrecuble 
whis reſpondeass M hence it ſeem'd to Catlyn, Saunders, and W hid- 3 


» that the Sheriff might ſell them, or anſwer the Value to the King, 3 
ad rerain the Goods himſelt &c. Ideo quære bene. . Cees 
er Cur. 5 


dep 90. b. Trin. 42 Eliz in the Exchequer, in Hoe's Caſe. D. 223. b. Marg. pl. 26. cites a 
e Ex libro Magiſtri Noy, viz. Paſch. 22 R. 2. B. R. Rot. 50. that V. Baker w outlaw'd ; where - 
upon H. Beauchamp produced the King's Myit to the Eſcbeator to pay the ſaid H. 20 J. of the Goods of the 
faid I. 2 Gift of the King. Afterwards ¶ revers'd the Outlawry for Error, and had Judgment for his 
Goods loft, W hereupon W. impleaded the Eſcheator for the Via 20 l. who produced the ſaid Writ, 
gig ine his Payment thereof to the ſaid H. and that he is diſcharged thereof; and a Precept iflued to 
"© laid H. to anſwer and ſatisfy the ſaid 201. whereupon H. prayed Aid of the King, but Judgment was 


Sven that be repay the ſaid Money, and that W. have Execution. 
5 K 11. Pend- 


— 


Utlawry. 


Sav. $9. pl. 11. Pending a Ouare Impedit the Plaintiff is outlaw'd. The King Pre. 
os ſents by Virtue of the Outlawry 3 the Preſentee is admitted, inſtituted 
SC. accorg. and inducted. Upon Reverſal of the Outlawry, after Judgment for bia 
ingly. in the Quare Impedit, he may have Scire tacias to have Execution of the 
Goldsb. 103. Judgment, and remove the Incumbent, Cro. E. 44. Mich. 2y & 28 El 
= 2 + wo 8. Beverly v. Cornwall. | 

iz, 8. C. accordingly. — Mo. 270. pl 421. Mich. 30 & 31 Eliz S. C. accordingly. 8. C. 
1 in Cale: of Peyton v. Avi. af, * C cite 
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8. C cited 12. The. Queen ſeiſed in Fee makes Leaſe for Years to a Perſon outlaw'd, and 
* 22 after he was outlaw'd twice more, and before any Seiſure or Grant oy 
Sir Poyle by the Gon, a general Pardon by Parliament was made, which gives ang 

inch w. grants all Goods and Chattels torteited to them by whom they were jor. 

hrog- teited. This was a good Leaſe, becauſe the Render of the Rent made 
morton, him capable as a Farmer; but upon the 2d Ontl:wry, the Term is ſe. 
that ©. condarily given to the Queen; and the Reverſion being in the (Queen, 
that the the Term ſeems extingulihed in it, and ſo not revived by the Damus ig 
Leſſee the Pardon. Mo. 237. pl. 371. Paſch. 29 Eliz. in the Exchequet, 


could not Knowles v. Powell. 
recover his ; ab oh 
Term, becauſe it was merg'd in the Reverſidn and Franktenement of the Queen. Oy. 116, 80 


and Manwood faid that the Pardon <vith Reſtitution is ſufficient to revive the Term forteired by the 14 
Outlawry. 29 & 30 Eliz. in Scacc. 


13. If Lord of Manor to which Advowſon is appendant, is outlay'd, 
and the King takes the Profits, he ſhall preſent, and the Parry hall nc 
be reſtored to this Preſentment after InduEtion, if he reverſes the Our 
lawry. Otherwiſe it is where the Advowſon is in groſs. Mo. 269. pl 
421. Mich 3o & 31 Eliz. in Caſe of Beverly v. Cornwall. 

14. It Advowſon comes to the Queen by Forfeiture tor Outlawry, and 
the Church is now void, and rhe Queen preſents, and then the Ouclay- 
ry is revers'd for Error, yet the Queen ſhall enjoy the Preſentment, be. 
cauſe the Preſentment comes to the Queen as Profit of the Advowſon. Mo 
270. Beverly v. Cornwall. 

But it is 15. But it a Church be void at the Time of the Outlawry, and the 
_ - Preſentment by this is forteired as Chattel principally and diſtin& by 
t& of Pay. itſelf, there, upon Reverſal for Error, the Party thall have Reſtitutiond 


aon; for the Preſentment. Mo. 270. in Caſe ot Beverly v. Cornwall. 

there he 

ſhall not be reſtored to the Preſentment. Br. Forfeiture de Terres, pl. 73. cites 9 H. 6. 57. Per Pi 
ron. Ibid. pl. 104 cites S. C. For Pardon js not Reſtitution. 


16. Lord of a Manor is outlaw'd, and the King grants Copy buli the 
Party ſhall not defeat them by his Reſtitution in Error, becauſe they ate 
but Things acceſſory to the Principal. Mo, 270. in Caſe ot Beverly! 
Cornwall. 
And. 277. 17. A Term of one outlawed for Recuſancy was ſold, and aſter ward 
> * I the Outlawry was revers'd. Anderſon and Walmſley held chat ite 
Arg 2 Vern. Term ſhould be reſtored ; tor the King's Intereft is but conditional, i. e. K 
213. in is good it the Qutlawry be good, and therefore a Term being told, 1s 
Caſe of Pey- tied with a Condition, that into whoſeſoever Hands it comes, it the Out 
VE M lawry be revers'd, the Term is reduced to the Owner. And it is h 
A Leaſe for like 2 Sale made by the Sheriff; for the Sheriff ſells ic by Authority dc 
Tears being Law to levy the Money, and there, if the Judgment be revers'd, 
the Princi- Party ſhall be reffored only to the Money, and nor to the Term; 10! be 
reg, ee loſt it not by the judgment; and ny gave Judgment for the Plaiatit 
” = Re Periam J. not being reſolved. Cro. E. 278. pl. 3. Paſch. 34 Eliz. RR 


verſal, tho* Eyre v. Woodfne. 
the Profits | ; 
received ou forfeited and loſt, Admitted by the Counſel for the Outlaw. 2 Vern. 313. Peyton V ai 


- - 


— mam a 2 
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y. 403 
—By Ld. Sommers, the Term ought to be reſtored. 2 Vern, 312. [which ſeems to admit the Profirs 
received to be loſt.] 


The Grant of Goods of a Perfon attainted is ill the Outlawry be reverſed. Arg. Vern. R. 10. in 
Caſe of Prodgers v. Phratier. | | Arg 


18. J. N. and J. S. ſued B. to an Outlawry before Judgment. It was 2 Vern 
fund 65 Inquiſition that B. had 500 1. Stock in the 220 fa Company. Hill. vi 
ſhe King ſeiſed the Stock, and granted it to F. N. and F. S. in Satisfac. 1-4. Keeper 
tion of their Debts, and that they might ſue for it in their own Names. nes ng 
The Court of Exchequer decreed the Stock to be transferred to them, and faid that 
and the Company entred the Names in their Books, and put out the Name ot it was ended 
B. Afterwards J. F. nd his Intereſt to W. and his Name is entred in by Compro- 


the Company's ks tor his Share. B. reverſes the Qutlawry, F. N. miſe, but 


called in his Action, and got Flay ar but no Execution, The King 8 1 


granted to B. a Reſtitution de omnibus, de quibus nobis nou eft reſponſum. Then was of Opi- 


b. another Bond-Creaitor, Se. F uagment againſt B. and outlaw'd him after nion that 
Judgment. The King granted this 500 J. to P. as he had before granted 1 L 
to J. N. and J. S. Upon a Bill in the Exchequer by P. the Court Reſtitution 
decreed, That the Stock was well transferrd by the Grant to in this Cafe. 
JN. and ] S. and that it was executed by transterring the Stock, and 

{ the King anſwer'd of it. As to the Caſe of Outlawry before or after 

Judgment, or of the Aſſignee of the King's Aſſignee, and the King's im- 

mediate Aſſignee, they made 10 Difference. And tho' J. N. after Re- 

rerfal of the firſt Outlawry, ſued and got judgment againſt B. yet they 

held no Difference between the Caſe ot him and W. but that both ſhould 

retain the Proportions aſſign'd at firſt to J. N. and J. 8. 2 Lev. 49. 

Paſch. 24 Car. 2. in the Exchequer-Chamber, Pinfold v. the Eaſt-India 

Company, Northey & al. 

19. In Scire Facias to have Reſtitution after Reverſal of the Outlaws 2 Show. 68. 
ry, it was inſiſted that the Leaſe made by the King to the Plaintiff of Pl. J. Tria. 
the Outlaw's Lands, is made to him tor Satisfaction of his Debt our of ; * G 
the Reſidue of the Profits, after and beyond the Fine and Rent reſerved, . 
ud ſo the Reſidue beyond is received by him to his own Uſe; and of Buckley 
therefore after Reverſal of the Outlawry, all the Reſidue ought to be re- * * many 
paid by him, Quod uit Copceſſum per Cur. And ſaid that tho Part of Ct” 
the Money received was levy'd by Proceſs 12 Exchequer, this was in Aid that the 
of the Plaintiff, and for his Benefit the Money was levy'd of the Rents, King's In- 
Iſſues, and Profits, and after, in Purſuance of the Demiſe made, deli- _ ao 
herd to him, which is in Law a Receipt, and Levy ing out of the Rents ung 
by him. Quere if Judgment given. 2 Jo. 101. Mich. 29 Car. 2. B. R. if the Out- 


Rockley, alias Buckley v. Wilkinſon. | lawry be re- 
| . verſed, the 

Goods ſhall be reſtored, and then the Party is ſet where he was, as if the Outlawry had never been; 
but the contrary was urged to be the Practice of the Exchequer, ro which the Court agreed. 
2 Keble 871. pl. 25. Wilkinſon v. Rockley, 8. C. fays it was objected, that this ſhould C pleaded in 
the Exchequer upon the Seiſure and Extent, which the Court agreed. And that of Profits anſewer'd into 
tte Exchequer there can be no Reſtitution againſt the King, according to 21 H. 7. S. but that of Profits 
kvied, and not anſwer'd into the Exchequer, there may be Reſtitution there, but not here in B. R. And 
fer Cur. a Superſedeas was awarded [as to the Reſtitution.J—S5. C. cited 2 Vern. 314. in Caſe of Pey- 
on v. Ay liff. 5 Mod. 49 Trin. 7 W. 3. in the Caſe of the King v. Fornbp, it was ſaid by Tre- 
12 J. in his Argument, That upon Reverſal of Attainders, we know there 15 no Reſticution of the 
oney paid to the Kin ; and the Reaſon is, becauſe the Barons cannot in ſuch Caſe controul the Trea- 
fury. He remember'd, ſeveral Years ſince, there was a Sollicitor who brought the Rolls of a forfeited 
te in Diſpute into Court, and they order'd the Money to be put into the Hands of the Remem- 
drancer; for they ſaid, if it was once paid into the Treaſury, there was no getting it out again. And 
ibid. 61. per Holt Ch. J. Ir is true, if a Man be outlaw'd in B. R. and the Party's Goods are ſeiſed into 
the Kin Hands, and then the Outlawry is reverſed, there can be no Reſtitution The Reaſon of this 
b, for that the Court of B. R. cannot ſend a Writ to the Treaſurer; and the Court of Exchequer have 
do Record before them to iſſue out a Warrant for a Reſtitution. So if an Attainder be reverſed, the 
mean Profits taken into the Exchequer cannot be reſtored, for the ſame Reaſon ; and alſo for that the 
cannot be made a Diſleiſor, and the Statute gives a Remedy only as to Parliament. S. P. Skin. 

614, 615. per Holt Ch. J. in the Banker's Caſe. 


20. A Man had a Debt due to him by Fudgment, and was outlaw'd. 
The Grantee ſrom the Crown acknowledged Sati faction upon the Record 2 
the 


404 


Utlawry. : 


See (L. a) 


the ge Upon Reverſal the Acknowledgment was fer aſide, and 
Reſtitution made. Arg. cited as the Caſe of Garret and the Earl g 
Dolland. 2 Vern. 313. in the Caſe of Peyton v. Aylitt: 

21. Equity of Redemption of a Term 1 Years was reſtored upon Reverſal af 
Outlawry tor Treaſon, (tho' doubred by Counſel Arg. if it was forfeitable 
or not, being only of a Term tor Years.) 2 Vern. 312. pl. 302. Hill, 
1693. Peyton v. Aylitte. 

22, The Jn on the Reverſal is to be reſtored to what was ny 
anſwer d to the King, which in all Caſes has been underſtood of the me 
Profits anſwer'd to the King, and not as to the principal Thing itſelf 
tho? ſeiſed into the King's Hands; and he rook it to be the fame in Cal 
of a Leaſe for Nears as of a Freehold ; per Ld. K. Sommers, 2 Vern. g1;, 
Peyton v. Ay loff. 

23. A Bill was to be relieved againſt a Judgment in Ejectment, cb. 
tain'd by virtue of a Purchaſe under a Venditioni Exponas of a Term fu 
Years, on an Outlawry of the Plaintiff, who inſiſted that his Title to the 
Lands was a Fee, and not a Term tor Years; upon which an Injunction 
was granted. But the Defendant pleaded the Purchaſe under the Owls. 
ry, and it was allow*d, and the © race diſſolved. G. Equ. R. 184 
12 Geo. 2. in Canc. Robinſon v. Haynes. 


(U. b) Reſtitution. How granted, or * obtain d. 


1 Man was outlaw'd, and reverſed the Outlawry, and had Nit 
Reſtitution of his Goods, directed to the Bailiff of Weſtminſter; 
and fo it ſeems that Writ of Reſtitution th go to whomſoever has th: 
Goods. Br. Reſtitution, pl. 21. cites 6 H. 7. 9. 
2. Upon a Motion tor a Reſtitution, after Reverſal of an Outlawry, 
it was ſaid by Hale Ch. J. That he muft plead the Reverſal to the Seiſure 
in the Exchequer. 1 Vent. 191. Hill. 23 & 24 Car. 2. B. R. Anon. 


— — 
* 9—— 
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(W. b) Grantee of Outlaw. l hat Intereſt he has alte 
Reverſal. And who bound by ſuch Grant. 


I. hp E Termor being outJaw'd for Felony, granted his Term and In- 
tereſt to the Plaintiff, who is put out by J. S. and after the Ou. 
lawry is reverſed ; and the Plaintiff brought Treſpaſs for the Profits taken 
between the Outlawry reverſed and the Aſrgnment. And the Queſtion was, 
If the Action did lie ; for that during that Time the Queen had the In- 
tereſt, and the Aſſignee had no Right. And it was adjudged for the 
Plainrift; for by Reverſal ir is as it no Ourlawry had been, and there 1s 
- > qa of ir. Cro. E. 210. pl. 13. Hill. 34 Eliz. in Scacc. Ognell“ 

e. 

2. An Outlaw ſuffers a Common Recovery. This will bar the Eſtate- 
Tail, becauſe of the intended Recompence only, and rhe Tenant might 
have counterpleaded rhe Vouching ſuch Perſon, and ſo it is his Fault. 
Arg. Keb. zo. in Caſe of Plunkett v. Holmes. 


(X. b) 


= Q—U—üU—ñä — — 444*ͤͤid 6 ˙ 


—— 


Otlawry. 8 


(X b) How 10 get at, or diſcover the Efets of the See (R) (S) 


Outlazy. 


. A Sued B. to an Outlawry in Debt on Bond before judgment, 

A. and brought a Bill againſt C. who was 7ruftee for B. of an An- 
wity of 20 1. a Year, deviſed out ot a perſonal Eſtate, ro ſubject it to the 
Plaintiff's Debt. Lord C. Parker, at firſt, inclin'd that the Bill did nor 
lie; but afterwards was of another Opinion, all the Defendanr's Intereſt, 
both equitable as well as legal, being forteited ro the Crown ; and tho? 
the Plaintiff was imitled to a Grant thereof from the Crown, which upon 
Application to the Court of Exchequer he would of courſe have, yer 
lince this T'ruſt continued in the Crown till taken our, the Plaintiff was 
directed to get ſuch Grant, and make the Attorney-General a Party, and 
and then ro come again. Wms.'s Rep. 445. Trin. 1718. Balch v. 
Waſtall. 

2. So where B. owed A. 1001. and C. owed B. 100 J. on Note. A. out- 
l B. and brought a B in Chancery againſt B. and C. to have this 
100 l. paid him. The Maſter of the Rolls declared, that A. could have 
do Title but by Grant under the Exchequer Seal, all B.'s perſonal Eſtate 
being veſted in the Crown by the Outlawry ; and pur oft the Cauſe, in 
order that A. might ger ſuch Grant, and make the Attorney-General 
Party. Wms.'s Rep. 446. Trin. 1718. in the Cafe of Balch v. Waſtall, 
cites it as Paſch. 1721. Hay ward v. Fry. 


— 


(V. b) Executors or Adminiſtrators of Ontlaw. Their 
Power and Intereſt. And Pleadings by them. 


LT N Debt againſt Executors, they pleaded Outlawry in their Teſtator. Win. 55. in 
1 Upon Demurrer Walmſley and Owen J. held it no Plea; for one * $24 4 
lad may well make & Will and Executors, and they mY have Aſſets to G — 
latisty, over and beſides the Goods forteired, as in Caſe of Debts due has a Nota 
upon Contract; or it might be that he deviſed Lands to be ſold by his Kxe- at the End, 
(ors, which are ſold, the Money is Aſſets in their Hands. Bur Beau- 1 
mond e contra; tor the Bar is good to a common Intent, and ſuch kind „s faid 


of Aſſets ſhall not be intended, unleſs ſhewn. Anderſon abſente, Ad- concerning 
Jrnatur. Afterwards for Detect in the Pleading, without Regard to the this Caſe of 


Matter in Law, it was adjudg'd for the Plaintiff; Cro. E. 575. pl. Panners, 


1 Trin. 39 Eliz. C. B. Wolley v. Bradwell & Ux' Executors ol of Error waz 


lanners, | . brought oft 
that after- 


wards, and that the Caſe remains till this Day undetermined. 


2. Debt upon Bond again B. Adminiſtrator of A. B. pleaded in Bar, Hutt. 53. 
that A. his — Wa — after + ron 7 tied. and the Out- . 8 
lawry till in Force. Upon Demurrer it was objected, that this is a Plea S. C. ſays 
oly by way of Argument, that he ſhall not be charged for this Debt, that upon 
decauſe he has no Aſſets; and in this Caſe this Outlawry ought to be given gw * 
in Evidence ion Riens enter Mains pleaded, and ſhould not be pleaded in Woollex's 
bar; tor by Poſfibility the Outlawry may be reverſ-d, and then the Ad- Cafe, the 

5 . miniſtrator 
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4.06 | W Ages. 

Court gave miniſtrator ſhall be charged if he has * Goods. The Court ſeem d u 
Judgment think the Plea not good. Win. 58. Hill. 20 Jac. C. B. Bulloigne 
that it was 5 
no Plea.— Gervaſe. 


Brown]. 4 


$. © dit © P. deve net appene. 


3. Tho' Choſes en Action are recoverable by Information in the Exch. 
quer, yet if the Executor brings Scire Facias on a Fudgment, he ſhall recy. 
ver, and be accountable to the King for it; and the Debtors of the I. 
teſtate (tho he was outlaw'd) may pay their Debts to the Adminitt. 
tor, and his Releaſe is a good Bh Hutt. 54. Mich. 20 Jac. in 
Caſe of Bullen v. Jervis, 


For more of Utlawry in General, ſee Account, Acceſſory, 
Error, Execution, Plea and Demurrer, and other Proper Titles 


Wages. 


8 


(A) Servants Wages recoverable in what Caſes, and 
How, before the Statute of 5 Elix. Aud Orders of 


Juſtices relating thereto, /ince that Statute. Gool 


or not. 


I. E BT againſt a Prior by a Servant retain'd with his Predeceſſor, 
in Office of Bailiff of Husbandry, for 40 8. per Ann. which wi 
more than the Statute allow'd, and did Service te the Predeceſſor to 
the Uſe of the Houſe; and held that it lay well, tho' the Wages & 
ceed the Statute, inaſmuch as he was retain*d, and the Service came to the 
Uſe of the Houſe. Br. Dette, pl. 214. cites 3 E 4. 21. | 
2. If a Servant be retained for 40 85. per Ann. and ſerves, he ſhall har 
Debt, but he ought to count that he was in the Service during the Time. Bl. 
Count, pl. 47. cites 37 H. 6. 8. 

3. The Statute of 5 Eliz, cap. 4. extends to ſuch as are retained in 
Husbanary ; and therefore other Retainers are left as they were at Cont 
mon Law, and a Retainer ſhall be intended according to the Statute, un. 
leſs the contrary be ſhew'd by the other Party; ſo that where the Re- 
tainer was for a Year, it ſhall be intended that the Wages were appointed 
by the Faſtices; Per Winch J. And it was alſo ſaid by the Court, thi 
it 1 of Peace in this Kind do negle& to fer down the Wage 
yet a Servant may bring an Action upon his own Contract, and that he #« 
not ſbe the Place where he did his Service; for if he did no Service, * 

it he did nor depart, it is very good. Win. 75. Paſch. 22 Jac. C 
Weaver v. Beſt. 


4. Juſtice 


1 


2 8 
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Wages. 407 


1 Juſtices of Peace made an Order for D. to pay bis Coachmas the der, Arg, 
againſt this Order, 2<<avic 


quaſh'd the Order. 2 Jo. 47. Paſch. 28 Car. 2. B. R. De Vall's Caſe. ſerve in that 

| acity. 
Mod. 140. in Caſe of the King v. Gately. Only Labourers are not within the Statute; "Per Hol- 
loway. Comb. 3. Mich. 1 Jac. 2. B. R. Snape v. Dowſe.— . Juſtices of Peace have no Juriſdiction 
judge of Wages, unleſs in Caſe of Husbandmen. 10 Mod. 68. Mich. 10 Ann. B R. The Queen v. 
Wooton,_——S. P. 6 Mod. 91. Hill. 2 Ann. B. R. The Queen v. Corbet. 


5. Exception to an Order of Seſſions upon the Statute for Servant's 
Wages, viz. That it does not appear that the Servant was hired according 
10 we Starute. Quaſh'd. Comb. 3. Mich. 1 Jac. 2. B. R Snape v. 

Dowie. | 

6. An Order of 2 Juſtices for Payment of Wages recited it to be due 
to a Day-labourer not retained by the Tear, according to the 5 Eliz. 4. The 
Court held clearly the Order to be void, becauſe the Jultices of Peace 
have no Authority as to Servants Wages, unleſs hired by the Year ac- 
cording to the Statute, and in the Service of Husbandry ; and this nor 
appearing in the Order, it was quaſh'd ; tor the Statute takes no Notice 
of other Service; and their Power, as to W ages, is * ew they have 
by the Statute. Carth, 156. Mich. 2 W. & M. in B. R. The King &c. 

y, Champion. 

6. A Juſtice of Peace made an Order for the Payment of a Seaman's 
Wages ; and upon an Action brought againſt him, the Plaintiff recovered 
zol. Damages. Arg. 5 Mod. 140. in the Caſe of the King v. Garely, cites 
it as one e e Caſe. 3 Aer for & * 6 a 

g. It was moved to quaſh an Order of Seſſions for Servants Wages an : 

Gifts of Suit, for . — A they committed him to Priſon, ag Day. 

which it was ſaid they could not do, and that they ought to have indict- Cale of the 

ed him for diſobeying their Order; and that the Juſtices of Peace have ae v. 

no Power to compel Payment of Servant's Wages; And it was ordered to g be 

de quaſh'd, Niſi. 5 Mod. 419. Mich. 10 W. 3. The King v. Pope. 1 W. & M. 
he Kin 

ad Queen v. Jammer; and that it was there held that the Juſtices could inforce their Order by Ola. 

nitment. 

9. An Order to pay for Day's-works and Labour done, was held well, The Court, 
tor the Court will intend it within their Furiſdiction upon general Words, bb avour of 
unleſs the contrary appears upon the Face of the Order. 1 Salk. w 5 
the Caſe of the Queen v. Gouche, it was cited by Gould J. as the of unleſs ths 


the King v. Dummer. contrary ap- 
pears upon 
the Face of the Order, preſume Servants to be Servants in Hnsbandry, and will admit of no collateral 
Proof to the contrary. 10 Mod. 68. Mich. 10 Ann. B R. The Queen v. Wooton. 
- 


10. An Order of Juſtices, reciting that 42 5. 4 d. was due from C. to 1 
S. for Work and Labour in Husbandry, required him to pay the fame. Ir 
was objected, That it does at appear to be Statute-wages, and their ſuris- 

don is of no other. But per Powell and Gould, tho* the Statute gives 
item 4 Power only to ſet the Rate for Wages, and not to order the Payment, 
and the Courts of Law indulge Remedies for Wages, as appears by its 
ſulſering the Admiralty to have Cognizance of Mariner's Wages ; and 

refore they would zntend it ſuch Wages as were within the Statute. And 
the Order was affirm'd, Holt abſente. 1 Salk. 441. pl 3. Mich. 1 Ann. 
B. R. The Queen v. Gouche. | | 3 

11. The Juſtices of Peace made an Order upon the Defendant, that he 3 — 
ſhould pay H. ſo much Money for Labour and Work done, without ſaying ſo Poct- Ser. 
much as that he was his Servant ; and it was quaſh'd ; ſor Per Cur. This tlements 229. 
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might be Carpenter's Work &c. 6 Mod. gr. Hill. 2 Ann. B. R. Th, 
Queen v. Corbet. | 

12. Order was for Payment of Wages, reciting that 2 Perſons wert n 
tained by I. Overſeer of the Works in Hampton-Court Gardens, |; 
much per Diem, and had work'd there ſo many Days ; therefore the Ordg 
was, that L. ſhould pay them; Er per Cur. The Statute extends only u 
Servants in Husbandry, not to Gentlemen's Servants, nor to Journeyme 
with their Maſters ; Had the Order been general, viz. to pay ſo much 10 2 
his Labourers Sc. or to 2 of his Servants, the Court ſhould have ſupp 
them Servants in Husbandry, but here is no Room for ſuch an Intendnem, 
fince the contrary appears. Salk, 442. pl. 5. Trin. 3 Ann. B. R. Th 
Queen v. London. 

13. An Order was made by the Juſtices of Peace, for the Defendan u 
pay 40 8. for Wages generally ; and becaule it was not ſaid for what Wagg, 
it was moved to quath it; for they can only ſettle Wages in H usbandry; 
But Per Cur. we will intend it for fuch Wages, ſince the contrary does 
not appear. Salk. 484, 485. pl. 40. The King v. Gregory. 

14. An Order of Seſſions was made upon the Maſter, to pay 7 J. Maget h 
F. F. his Servant in Husbandry. It was objected that J. S. was a Cove. 
nant-ſervant, and that the Statute does not extend to ſuch, tho' in Hus 
bandry. Bur Powell J. held that the Statute of 5 Eliz. having a favour. 
able Conſtruction, has been extended to Covenant-ſervants, if in Husbant: 

. 11 Mod. 266, 267. Hill. 8 Ann, B. R. The Queen v. Cecill. 

15. Order tor Payment of Servants Wages quaſh'd, becauſe the Fi. 
dence tor the Order &c. was only the Servant, and he is not good Evi. 
dence, being intereſted, MS Caſes, Hill. 8 Ann. B. R. The Queens. 
Ceville. 

16. A Warrant was granted by a Juſtice of the Peace upon the Sti. 
tute of the 5 Eliz. againſt a Maſter, tor not paying a Labourer's \Wage, 
without On Oath that any thing was due. And tor this an Intormation 
was granted againſt him. And the Court held further, that the War 
rant is not to be granted in the firſt Inſtance, but after a ns and 
Convittion. Trin. 11 Geo. 2. B. R. The King v Covert. 


For more of Wages in general, See Mariner's Mages ſter and 
Servant (N) and other Proper Titles. + 0 


Waife. 


(A) Waife. [hat ſhall be faid Maife. 


1. I F a Thief leaves my Horſe or his own Horſe in an Inn, for ac! 
rain Sum by the Week for his Meat, it is not any Wait. P 
I Ja. B. adjudg'd. 


od 
> But 


A 


L 


Waife. it i. 2 


2. Bur if he leaves it there wichour any Agreement for his Meat jt ig 
Waile. Pe 1 Ja. B. adjudg'd. | . 
This Forteirure is not like a Stray, where tho the Lord may ſeize 
yet the Party, who is the Owner, may retake them within the Year and 
bay; but here the true Owner cannot ſeize his own Goods, tho upon freſh 
Suit wit hin the Tear and Day. H. Hitt. Pl. C. 541.cites 8 E. 3. 11. a.Avow- 
rr, 151. 3 E. 3. Cor. 162. 
" If a Man be purſued as a Felon, and he flies, and waives his own 
Gals, theſe are torfeired ; Per Cur. as it they had been ſtolen Goods, 
Br. Eſtray, pl. 9. cites 29 E. 3. 29. and M. 37 H. 8. accordingly. 
5. It ſeems that a Waite is that which is ſtole, and Waifs and Catalla Fe- Bona Waivi- 
knum, are the proper Goods of the Felon 3 therefore a Man may have the * ſeu De- 


one by the Flight, and not the other as it ſeems. Br. Eſtray, pl. 2. - wag lang 


cites 44 E. 3. 19. 4 4 — 

and waved 
by the Thief in his Flight. Bona Fugitivorum are the proper Goods of him who flies for Felony. See 
4 Rep. 109. b. in Foxley's Caſe. 


6. If Goods are baiPd to F. M and he ſuffers them to be flolen from him, Contra if be 
and the Felon waives them in the Bailee's Manor, and be takes them as wat vobb'd of 


Waif, this is no Plea ; Per Cott, J. Br. Eſtray, pl. 12. cites 10 H. 2 
6. 22. had retook 

; bh 5 them, and 
after they had been ſtolen and waived; for in the one Caſe it is Folly and Negligence in the Bailee, and 
in the other not. Ibid. "A 


7. Trespaſs of Goods carried away, the Defendant ſaid that he had Waife 
in his Manor of D. and that one ſtole the Croods de quodam ignoto, and brought 
them into his Manor, and there waived them, and he ſeized them as Goods 
waved, and the other traverſed that they were not ftole ; Per Laicon, it 
they were not ſtole, yet it they were waived, they are forſeited; For 
ifa Man takes Goods only by "Treſpaſs, it they are purſued to be taken, 
and he waives the Goods and flies, now he refuſes them, and the Poflet- 
ſion is not in any; and then the King, or he who has Waite of the Grant 
of the King, thall have it. Per Needham, Waite cannot be unleſs rhe 
Goods were ſtole ; and denied the Caſe of the Treſpaſs. And it a Man 
flies for Felony, and leaves his Houſe and Goods, yet there his Goods 
are not waived by it; and by pleading of Waife is implied that the 
Goods were ſtolen, and by ſtealing and waiving the Goods are forfeited. 
Br. Eſtray, pl. 6. cites 12 E. 4. F. 

8. It a Man waives his own Goods without Offence, and ſays that he will 
wt have them any longer, this is no Forteiture, and he may retake them 
at his Pleaſure. Br. Forteiture de Terres, pl. 112. cites Doct. & Stud. 
lid. 20. ca. 51. fo. 157. 2 i 


1 


them into the Ground or other ſecret Place and then flies, they are not Nn 
Waites ; tor a Waite is when a Felon is purſued or thinks he is fo, and and 8. P. 1c. 
fearing to be apprehended, and having the Goods then in his Poffetfion, cordingly, 
ring app 5 m_— OT | 8¹9 
fies and waives them. Bur if he has not the Goods with him when he flies Foxley v. 
and is purſued, or is in Fear of being apprehended, they are neither waived (on 
nor 1 bur the Owner may take them when he will without any pl. 3. S. * 


ireſh Suit. Reſolved 5 Rep. 109. a. Paſch. 43 Eliz. B. R. Foxley's — and 
E. opham 
held, that 
Purſuit of the Felon need not be alleged. But Popham ſaid it ſhould be alleged that the Felon fled for 
ear of being apprehended, and thereſore waived them. lf Felon leaves the Goods cloign'd with 
latent to fetch them another Time they are not waived, Mo. 572. pl. 785. Per Popham in S. C. 


5M 10. The 
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Cro. E. 694. 


pl. 3. Mich. 


41 & 42 
Eliz. B. K. 
Foxley v. 


to. The Reaſon why Waits are given to the King or Lord of the Mau 
and that the Owner hall loſe his Property in them, is, becauſe of hy, 
Detault in not making freſh Purſuit to apprehend the Felon, and then. 
fore the Law hath impoſed this Penalty on him, that unleſs the Fely 


Anſley, S. C upon treſh Suit be attainted at his Suit in Appeal of the ſame Felo 


and 5. P. by 
Popham 
. 


Br. Eſtray, 
pl 7. Cites 
N 


that he ſhal l Joſe all the Goods which the Felon waives at the Time d 
his Flight; but it the Felon hides them there is no Default in the Pary 
it being ſufficient tor him to make treſh Suit atter Notice. 5 Rep. 1g 


a. b. Paſch. 43 Eliz. E. R. Foxley's Cale. 


11. Goods of Alieas ſtolen and waived- by the Felon, ſhall not beſgi 


Waits by 13 E. 4. Per Doderidge J. 3 Bulſt. 19. Hill. 12 Jac. in Ca- 


of Waller v. Hanger. 


(B) Waife. ho ſhall have them. 


I. OTE per Belk. that Waits do not belong to the Lords of the Hm: 
dred, by Reaſon of the Hundred, but belong to the Leet, and th 


King ſhall have it by Reaſon of the Leet. Br. Eſtray, pl. 2. cites 44 


3. 19. 
2. It was ſaid for Law by the Reporter, That if Goods are fole, if ther 


come into a Franchiſe, the Lord of the Franchiſe ſhall have them, it tre 


Br Freh Suit be not made, and if it be no Franchiſe the King ſhall have them, it the 


Suit, pl. 4. 


Party does not make fre/p Suit; which Franchiſe ſeems to be ſuch 2 cut 


Cites S. C — as has Waile, or Bona & Caralla Felonum F ugitivorum. Br. Forfeitur 


But by ap- 
re hending 


de Terres, pl. 110. cites 21 E. 4. 16. 


c. the Felon on Freſh Suit the Property is preſerved to the Plaintiff againſt him tliat claims Waif a 
Stray. 2 Le. 192. pl. 242. Trin. 28 Eliz. C. B. Rooke v. Denny. 


Br. Eſtray, 
|. 7. cites 


Suit, pl. 4. 
Cites S. C. 


3. And it was granted per tot. Cur. That if a Man fea/s Gcadt ant 
waives them, he who was robbed may ſeize them 20 Tears after, if tit 
King nor the Lord of the Franchiſe have nor ſeized them, bur if they 
are ſeized, then he who was robbed ought to ſue Appeal, and thall hae 
them if he makes Freſh Suit; Quod nota. Br. Forteicure de Terres, pl 
110. cites 21 E. 4. 16. 5 

4. Note, where Goods are ſtolen and waived, and ſeized as Waife by hin 


who has Waite, by this the Property is changed, and the firit Owner 


thall not rehave them without ſuing Appeal. Bur ſee a late Statute 2 
H. 8. cap. 11. That it he gives in Evidence at the Arraignment upon It- 
dictment, and the Felon be attainted, he ſhall have Reſtitution as it h 
had ſued Appeal. Br. Eitray, pl. 8. cites Dr. & Stud. lib. 2. cap. 
and 51. | 

124 Lord who has Bona Waviata, ſhall not have the Goods of Aliens 
ſtolen and waived by Felons; and it watved after the Alien s Death, die 
Lord ſhall not have them, but the Executor of the Alien; Per Doderidg 
J. 3 Bulſt. 19. Hill. 12 Jac. in Cafe of Waller v. Hanger. 


(c) Pleat 


at — —_— PIES 8 


— 2 —y 


2 — Jy 


Waite. 


3 


(c) Pleadings. 


MWHE Lord of a Hundred juſtified for a Waiſe there, becauſe a Thief 
had ſtelen Goods, and Hue and Cry was made, and he ran away and 
waived the Goods, and he took them claiming as Waife, Br. Eſtray, pl. 2. 


cites 44 E. 3. 19. 


| 2. Treſpaſs of taking a Horſe. The Defendant ſaid that it was ſtole, and Br. Traverſe 
waived, and he as Lord of D. where &c. took it as Waife. The Plaintiff Per & 
ſaid that it was not ſtole; and a good Iſſue. So it he had ſaid that it was * | 


not waiv d. Nota. Br. Iſſues Joines, pl. 68. cires 12 E. 4. 5. the Plaintiff 
| . replied 

Aiſyzre hoc that it was ſtole. And Per Needham, the Waiving ought to be travers'd, and not the Steal- 

ing. Bur per Jenney, he may traverſe the one or the other, and after it was taken that the Iſſue was 


well join'd. 


3. In Caſe tor miſuſing the Plaintiff's Horſe, by which the Horſe be. 
cane blind of one Eye &c. and counted that the Horſe was ſtolen by 3 
Feloas, and that he made freſh Suit, and the Feloas were apprehended and 
attainted at his Suit before Windham J. and that the Horſe came to the 
Hands of the Detendant, who miſuſed it as above. The Detendanr 
tleaded, that betore that and the Attainder of the ſaid Felons, they had 


waved the ſaid Horſe within his Manor, in which he had Waite and 


Eftray &c. The Court held this no Plea, without traver/ing the Freſh 
St whereof the PlaintitF had declared, the Property of the Plaintiff 
being thereby preſerved ; and therefore upon that Miſuſer an Action 
well lies; and judgment tor the Plaincitt, 2 Le. 192 pl. 242. Trin. 28 
Eliz. C. B. Rooke v. Denny. 

4 In Trover &c. the Defendant juſtified as Servant to the Sheriff of 
Middleſex, for that the Plaintiff had ſtolen the Goods, and carried them 
to D. in the County of Middleſex ; at which Place the Deſendant ſeiſed 
them ut Bona waviata ; and without Argument it was adjudged for the 
Plaintiff; tor he ought to allege a Felony committed &c. and that the Goods 
were waived by the Felon. Cro. Eliz. 611. pl. 18. Paſch. 40 Eliz. C. B. 
Davie's Caſe. 

5. A. ſtole B.'s Goods; B. makes Freſh Suit. A. waives the Goods and 
flies, and before B. comes the Goods are ſeiſed as waiv'd, and then B. comes 
and challenges them. Crooke and Harvey J. held the Goods not tor- 
teited, B. having done his Endeavour, and purſued from Vill ro Vill; 
and that they ſhall not be ſaid waived, but where it cannot be known to 
whom the Property is. Hutton and Velverton ſaid that Goods watved 
ſhall be ſaid — as are ſtolen, and which the Felon, being purſued for 
Fear of Apprehenſion, waives and flies; fo that by Seiſure before the 
Owner comes, the Property is preſently alter'd out of the Owner in the 
Lord, notwithſtanding the Freſh Suit, unleſs that Suit was always with- 
in View of the Felon. But all agreed that it the Omer comes and cha. 
11 the Goods before Seiſure, and after the Flight of the Felon the Owner 

al have his Goods without Queſtion. Het. 64. 65. Mich. 3 Car. C. B. 
Dickſon's Caſe. BE 


For more of Waiſe in general, See Freſh Suit, Reſtitution, (C) 


and other Proper Titles. 
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Hen the Manor of Bergaveny was demanded, they wrote 1j fh 


Sheriff of the County of Hereford to ſummon the Tenant in the My 
norin Wales, Br. Cinque Ports, pl. 8. cites 19 H. 6. 12. 


£ 1,657 *The Plain- 2. A * Fi.fa. or a f Ca. ſa. or other Fudicial Proceſs, did not goin. 


tif had to Wales; Per tot. Cur, Godb. 214. pl. 305. Mich. 11 Jac, C 


Judgment in 0 
Debt in Lon- Anon 


don, and a : 
Tieri 77 to the Sheriff, who returned Nulla bona, but Te ſtatum fuit that he had Lands in Denbigi ſvn, 
and Ji fa. to the Sheriff of Denbigh, who returned that Breve Domini Regis non currit in l alliam. Kling 
Ch. J. on the firſt Motion held that the Writ lies, the others ſaid nothing, but ordered the Sheris 8 
make ſuch Return as he wou'd ſtand to, who ſtood to this Return. And ſwiſden doubting whethe 
the Writ lay, adjornatur. Lev. 291. Trin. 22 Car. 2. B R. Draper v. Blandy.— 2 Saund. 193 $.( 
that Kelynge Ch. J. inclined ſtrongly that the Writ lies; and that afterwards it was mov'd again befye 
Rainsford and Morton J. who upon hearing the Caſe argued, made a Rule for a new Writ, and u 
amerce the Sheriff; but it being mov'd afterwards, when Twiſden J. was preſent, and he inclining 


o 
-D 


ſtrongly that ſuch Proceſs did not run into Wales, the Caſe was adjourn'd over to the next Term; 2 


the Reporter ſavs that nothing afterwards was done in it —Raym. 206. S. C. ſays it was afterya 
adjudg'd an il] Return, by Twiſden, Rainsford and Morton J. 

+ It Debt be brought againſt ove in London, and he afterwards removes and inbabits in I ales, a Cali 
may be awarded againſt him there: And the Regiſter mentions a Record removed from Callice by Cr 
tiorari; Per Doderidge J. Cro. J. 484. pl. 1. Trin 16 Jac. B. R. Sir John Carew's Caſe. 

So where to Welchmen <vere Bail in B R. and Judgment being had againſt the Principal, 2 Cu. 
iſſued into Wales againſt the Bail; and the Court ſaid that if the Parties found themſelves apprier't 
they might have a Writ of Error. 2 Bulſt. 54. 55. Mich. 10 Jac. Hall v. Rotheram. SC, 
cited by Ellis ]. 2 Mod. 11. in Caſe of Whitrong v. Blaney. 


3. Bur it was agreed, that a Capias Utlagatum did run into Wals 
Godb. 214. pl. 305. Mich. 11 Jac. C. B. Anon. 


4. An Extent had gone into Wales; Per Brownlow Prothonotury. 

Godb. 214. pl. 305. Mich. 11 Jac. C. B. Anon. 

S C. cited 5. Where an Action ot Debt on a Bond was brought in Hertfordſtin, 
by Ellis J. and upon Nil deber pleaded the Plaintiff had a Verdict, and Jud; 
2 Mod. 10. and a Writ of Execution was directed to the Sheriff of Radnor in Walk, 


in Caſe of 7 Hat Breu . . . : | 
Wiege. who return d t e Domini Regis did not come there, it was cleatl) 


Blaney. agreed by the Court chat the Writ was well awarded; and the Sheritt 
was fined 101. tor his ill Return. 2 Bulſt. 156. 157. Mich. II x 
Bede v. Piper. 


Poph. 144. 6. Certiorari was prayed to remove Indidt ments taken in Wales for Rints, 


S. C. ſays , 
© ns and granted, there being diverſe Precedents to that Purpoſe, as the Cleti 


a Motion to Of the Crown intorm'd the Court. Cro. J. 484. pl. 1. Trin. 16 Jac. B. N. 
remove an Sir J. Carew's Caſe. 
Indict ment of ; | 
Battery in Wales into B R. and that it was objected that ſuch a Writ had not been granted fince tit 
Reign of Edw. 1. But the Court reſolv'd that the Writ ſhould be granted, becauſe ir is in the Ant! 
Caſe ; and by Haughton ]. he may ſue in what Court he will; and tho' ſuch Writ in ſuch Caſe og" 
not to be granted in Caſe of a common Perſon, yer that is no Reaſon but it may be granted in the King? 
Caſe. 2 Roll. Rep. 28 29. S. C. mentions it as an Indictment of Barretry ; and that a Certiu 
being granted, it ſtood per Cur. _—— Doderidge I. ſaid the Regiſter mentions a Record removed frus 
Callice by Certiorari. Cro. J. 484. in Sir John Carew's Caſe. 


7. Tas 
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: ; a hs 
— wy th. — 


Wales. = 


„ The common ['rcce/s of B. R. does not run into Wales, but the 
Courſe is to bring it by Original, and fo to the Qutlawry ; Per omnes ]. 
2 Roll Rep. 141. Hill. 17 Jac. in Cafe of Floid v. Betheld. 

g. Judgment in Debt was had in the Great Seſſions againit the Defen- The Plain- 
gat, dwelling in one ot thoſe Counties, and afterwards he died inte/tare, tiff having 
One who dwelt in London, and had nothing in Wales, took out Letters of Ad- ptained a 
ini ration. It was moved, at a Meeting of all the Judges and Barons, T3 4x 
whether any Execution might be in Wales, the Adminiſtrator not inha- out a Hi 74. 
tiring nor having any thing there; and if not, then whether the Record 2 the 
might be removed by Certiorari, and ſent by Mittimus into B. R. or C. B. Y and 
o the Intent to have a Sci. fa to have Lands out of Wales, or Goods in e 

3 . . ( ed to x 
the Adminiſtrator's Hands liable to it there. And all the Juſtices and Sheriff in 
Barons conceived that he could not have a Sci. fa. in any Court but where Wales ; and 
the Judgment was given; and it it ſhould, then all Judgments in interior the Quettion 
Courts might be removed and executed in the Courts at Weſtminſter, rh, rag 
which would be very inconvenient to the Subjects to make Lands or Scire facias 
Perſons liable in other manner than at rhe Time of the Judgment ; and would lie 
there is no Remedy bur to execute ſuch Judgments in their peculiar Ju- into Wales; 


tiſdictions. Cro. C. 34. pl. 7. Anon. 12 2 7 


6 5 gainſt the 
Ch. Juſtice Vaughan, it was held that it would lie. 2 Mod. 10. Hill 26 & 27 Car. 2. C. B. White 


413 


wrong v. Blaney. 


9. Concerning Proceſs out of the Courts at Weſtminſter into Wales 
of late 'Times, and how anciently, ſee Vaugh. 395 ro 420. 


: See (C) and 
(B) Trials there. 2 


(N. b. 6) 


. A SSISE was brought in the County of Glouceſter, of the Land 1 Aſſiſe, 

A of Gower in Wales; and the Plainriit recover'd, and well ; 5 435; cies 
fr when a Man is deforced of Land in a Seigniory in Wales, he ſhall have ſays, and ſo 
bis Aclion in the Court of the Lord there; tor Writ ot the King does not {e that the 
run into Wales. But if the Lord himſelf be deforced of his Seigniory in 2 of 
Wales, there he ſhall ſue by Writ in England in the County next adjoimng in Ea f 
a f a — : gland is 
tor none can give him Remedy in Wales. Br. Juriſdiction, pl. 101. not by 


cites 18 E. 2. and Fitzh. Aſliſe, 382. Equity of 
| the Statute 
of 9 E. 3. For this is before that Stature. 


2. An Indictment of Murder was removed out of Wales, and tried in 
' —_—_ County. See 8 Mod. 135. Trin. 9 Geo. 1724. The King v. 
thoe 


3. Upon a Motion for a Certiorari to remove an Indictment tor Mur- 
der out of Wales, the Court ſaid, that where there is a — Reaſon to in- 
duce the Court to believe Partiality will be ſhew'd of either Side, the In- 
dictment ſhall be removed into an Englith County. But the Truth ot 
the Matter will be ſuſpected where it is upon the Motion of either 7% 
Priſoner or Proſecutor, and in ſuch Caſe there muſt be a full and clear Affi 
davit, to induce the Court to grant a Certiorari. But where it is at the 
Inftance of the Attorney-General, it ſhall be granted without an Affidavit. 
And fo a Rule to ſhew Cauſe was diſcharged for want of a ſufficient At- 

davit; but the Proſecutor to have Leave to move it again upon a bet- 


ter. 8 Mod, 146. Trin. 9 Geo. 1724. The King v. Burnaby. 
5 N | (C) Error 


414 Wales. 7 


(C) Error or Judgment there. 


But per 1. IF Error be in Wales, it fhall be redreſs'd before the Fnftices Erray;; 


ar 3 and if no fuſtices Errants are there, it all be redreſs d bevih 
Sede Pa. Newton. Br. Cinke Ports, pl. 8. cites 19 H. 6. 12. 
latine ſhall a 7 

be redreſ'd here. Contra of Error in Wales; for this ſhail be redreſs'd in Parliament; per Aſcue. 3. 
Cinke Ports, pl. 8. cites 19 H. 6. 12. But ſee now the 34 & 35 H. 8. cap. 26. | 


Error was 2. 34 & 35 H. 8. Cap. 26. Par. 32. Enacts, That all Add ions real my 
align'd upon „d, Attants, Conſprracies, Afſiſes, and Qliare Impedit, Appeals of My. 


a 
A Judgment 


1% Wales in der and Felony, and all Attions grounded upon any Statutes, ſpall be ſued h 
Ej-tment, Original Writs, to be obtnin'd and ſeal d with the ſaid Original Seal, rum. 


nat this able before the Juſtices at their Sefſtons, within the Limits of their Authorities 
J 


Srarute a? in Manner and Form as is aforemention'd. 
pornts that 


ow Lands in Par. 33. Item, That all manner ef perſonal Actions, as Debt, Dceting, 
Wales the Treſpaſs, Account, and ſuch like, amounting to the Sum of 40 5. or alu 
Action ſpall fhall be ſued by Writs Original, to be obtain d and ſeal'd as is aforeſaid, ' 
be by Origi- © Bills at the Pleaſure of the Party ſuing the ſame before the ſaid Fuſtc, 


_—_ —_ within the Limits of their Authorities, as is ujed in North-IWales. 

Caſe it was | 

by Plaint. To which it was anſwer'd, That this is to be intended in Real Actions in which Lands ar 
demanded ; but this Action i, in the Perſonalty And the Court held, That Judgment was to be 4. 
firm'd. Sed adjornatur. Cro. E. 340. pl. 6. Mich. 36 & 37 Eliz. B. R. Griffich v. Williams. 

One brought Annuity by Bill in the Grand Seſſions in Wales, and declared, That the Deſendant br 
Deed granted to him an Annuity, or armun Rent of 291, for his Life, by virtue whereof he was ſeift 
in Dominico ſuo ut de libero "Tenemento for his Life, and for 11 Years Arrears he brought his Action 
Error was offien'd. that this Bill of Annuity is not maintainable ; bur he ct by the Words of thi 
Statute to have brought an Origmal Writ, and this is an Action mix'd. But reſolved by all the Court, Tu 
an Annuity brought by Bill there, is well brought, for heine an Annuity <chich charges the Perſm en 
that grants, and not granted for him and his Heirs, it is mcerly perſonal ; nor is this Grant any rei 
Thing, cr out of any Realty, and therefore cannot be ſaid to be Real or Mis'd ; and a Releaſe of AG 
ons perſon! is a Bar in it The Judgment was athrm'd. Cro. C. 170, pl. 17. Mich. 5 Car. B. K Bo 
vell v. Bodycll —— Jo. 214. pl. 3. S. C. accordingly. 


Error was Par. 113. All Errors and Judgments before the Fuftices at the Great H. 
3 ions, in Pleas real or mix d, bull be redreſs'd by Writ of Krror out f th 


verſe a judg· Chancery returnable before the King's Bench. And all Errors in Pleas pu. 


Dy 


ment in * ſonal hall be rejorm'd ty Bulls, to be ſued before the Preſident and Count d 
Ejettment, Wales ; and if the Fadgment be affirm'd in the ſaid Writs of Error, or Bills 


Land: 'ecutl | | | 
* then to make Execution and other Proceſs thereupon, as is uſed in the An 


iven before Bench. 
the Juſtices ; 
there. And upon Conſideration of the Statute of * 28 H. 8 of Wales, and becauſe an Ejectment is af mit 
Action, the Court at firſt doubred ; bur at Jail they adjudged that the Writ of Error would lie in b l. 
Mo. 248. pl. 391. Mich. 29 Eli. Grithrh's Caſe. Cro. E 104. pl. 13. Griffith v. Ipprice, 80 
adjudged that B. R. had Juriſdiction, and the Judgment was reverſed. 

* This is miſprinted for the 34 and 35 H. 8. cap. 26. par. 113. 

The printed Statutes have the very Word (mixt.) 


3. In Error of a Judgment in Wales, in a Quod ei Deforciat, tt 
Error aſſign'd was becauſe the Venire Facias had not 15 Days between th 
Teſte and Return thercot, but the Return was the very next Day att! 
the Teſte, Sed non allocatur ; for in Wales their Proceſs is from Dq ' 


Day, in one and the ſame Seſſion. Cro. C. 178. pl. 2. Hill. 5 Car. B. K. 
Griffith v. Jenkins, | 


40 


My 
Per 


: * — — 
Wales. | 415 
. Lu0d eis Deforciant was brought in the Grand Sethons in the Jo. 380. pl. 
County ot P. and the Plaintiffs made Protęſtation ſegui breve iſtud in forma 2. S. C. 
&c. brevis de quod ei deforciant at Common Law, according to the Statute of _ Judg- 
Rutland, and demanded a Meſſuage and Lands in R. que clamant tenere Grand Set. 
ſini E haredibus, 4 the Body of his Wife, ut in Fure ipfius. The De- ſions revers'd 
ſendunts demanded Judgment of the Writ, becauſe it is a Writ founded *ccordingly. 
upon the Statute of W. 2. which provides That he that brings ſuch Writ 
mult mention therein what Eſtate he claims in the Tenements de- 
manded, which was not done; and adjudged there, that the Writ ſhould 
abate. But upon Error brought, it was reſolved the Writ was well 
brought; for it is given by the Statute of Rutland, 12 E. 1. and altho' 


| the Stat. of Weſt. 2. gives a Special Writ of Quod ei Detorciat in Special 


Caſes, where Tenant for Lite, in Dower, or in Tail, loſe their Lands 
by Recovery by Default; and in ſuch Cafe the Writs make mention of 
their Eſtates, yer this doth not take away the Statute of Rutland, which 
gives the Quod ei Detorciat ; wheretore it was reſolved tor the Plaintiff 
in the Writ, and the Judgment was reverſed. Cro. C. 444. pl. 15. Hill. 
11 Car. B. R. Griffith & Ux' v. Lewis & Ux®. 

5. Error was brought of a judgment in Ouod ei deforciat, in the Grand 
Setfions ot Wales, and aſſign'd that Judgment final was given on a Default 
alter Appearance, when it ought to be a Petit Cape only in all Real Ac- 
tihus on a Default atter Appearance, and a Grand Cape on a Default be- 
fore Appearance; and the Court held this maniteſt Error. Lev. 105. 
Trin. 15 Car. 2. B. R. Slaughter v. Tucker. 

6. 1 JW. & M. Seſſ. 1. cap. 27. par. 4. which takes away the Court before 
the Preſident and Council, in the Marches f Wales Ec. enatts, That all Er- 
rors in Pleas perſonal, within the Principality of Wales, all be redreſs'd by 
Writ of Error, in the ſame manner as Errors in Pleas real and mix'd are ap- 
punted to be redreſs*d by the 34 & 35 H. 8. 


(D) FJwriſaiftion allow'd or not. 


P. Aſſiſe Recovery in Bank of Land in Wales is void; per Forteſcue. 

Contra it ſeems, by him, of Recovery in Bank of Land in County 

Palatine. Br. Cinke Ports, pl. 12. cites 36 H. 6. 33. 

2. G. E. made Oath, That all the Parties are [ahabitants, and dwell- S. P. Ibid. 
ing within the Marches of Wales; and that the Matter contain'd in the 122 Phelps 
Bill is for no Title LA Land,; therefore the Cauſe is diſiniſs'd to the Deter- 2 _— 
mination of the ſaid Commiſſioners. Cary's Rep. 119, 120. 21 & 22 gf the Plc. 
Eliz. Morgan v. Bithell & Evon. riff's Bill is 


bur for a 
Leaſe for Years, and no Title of Freehold, therefore diſmifs'd. Cary's Rep. 131. 22 Eliz. Moore v. Mar- 
ſhall. Ibid. 145 S. P. Arden v. Veale. 
But the Juriſdiction of Wales was not allow'd for a Promiſe, tho“ mule within the Juriſuiction, by 
Parties dwelling there, Cary's Rep. 142. 22 Eliz. Hatton v. Price. 


3. Defendant makes Oath that the Lands complain'd of are under 40 5. 
by the Year, therefore diſmiſs'd. Cary's Rep. 121. 21 & 22 Eliz, Mor- 
gan v. Ap Richard & Lewis. f 

4 Juriſdiction of Wales over- ruled, tho' all the Parties are dwelling 
within the Juriſdiction of the Marches of Wales, which is no Cauſe ot 


Nr Title of Lands. Cary's Rep. 127, 128. 22 Eliz, Keyes v. 


5. Bill 


—_— 
* Fu 
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5. Bill touching a Practice and Misbehaviour uſed by the Detenday 

againſt him, in bringing him up by Sul puna at the Suit of one Anthon 

Hink, whereas the Plaintiff never knew any ſuch Man, and for ine 

other Miſdemeanors uſed by the Defendant in this Court towards the Plan. 

tiff ; the Detendant demurred, ior that both Parties dwell within the Ju 

ritdiction of the Marches ot Wales, where he ſuppoſes the Plaintiff is ty 

ſeek his Remedy. Bur over-ruled, tor that Miſdemeanors committed 

in this Court are moſt meet to be here examined, Cary's Rep. 128. cite 

22 Eliz. Griffith v. Penrine. : 

12 Mod 13% 6. The Plaintiff prays a Prohibition to the Grand Seſſions of Wales 
_— 9 We for that the Detendant had brought a Bil againſt him there to diſcover 1 
Court were Deed concerning His Title, and ſuppoſed to be in the Poſſeſſion of the nn 
of Opinion Plaintiff; and ſuggeſts that he lives out of the Furiſdittion of the Coun, 
to grant a and ought not to be ſued there; a Prohibition was granted for this being in 
whe; N the Nature of a Chancery Suit, the Proceſs is perſonal by ſummoning of 
rod Hl the Perion, which they cannot do, he living in another County and ou 
9 W. z. S C. of the Juriſdiftion, by that Means you would run a Maa to a Contempt 
accordingly ; and thereby grant a Sequeſtration of his Lands, that is no Way under 
_ op if your Authority, or ſubject to the Obſervance of your Power. Com) 
ourt ag, 468. Hill. 10 W. 3. B. R. Tranter v. Duggen. | 


they would 

not prohibit 

their Proceedings in this Court of Equity, but only their Proceeding on any Proceſs agai wo 
out of the Juritdiftion,———8. C. cited 8 Mod. 375. Arg. in Caſe of Vaughan v E 


J. E. had a Mortgage of Lands within the Juriſdiction of the Grand 
Seſſions in Wales. V. pretended that he had purchaſed the Lands and gu 
Poſſeffion by undue Means, FE. filed a Bill in the Grand Seffions againſt T 
who lived within the Juriſdiction, and VJ. who lived in London, where b 
was ſerved with a Subpuna, but he not appearing, E. got a Sequeſtration 
and then V. moved tor a Prohibition, which the Court granted, and or 
der'd the Plainritt to declare on it, and that the Deiendant might take 
Advantage by Plea or 'Traverſe; bur it ſeem'd hard in perſonal Actions 
I a Man — within r ot the Court; and that it 

aid in Hutton, that it cannot be done. 8 Mod. 374. Tri 
1726. Vaughan v. Evans. e 


For more of Wales in General, ſee rohibition (I. a) Trial 
(N. b. 6) and other Prob Titles. 07-90 


* This * N 
+ This f Warrantia Chartæ. 
plementary 
in Place of 
Voucher, ; _ 
where that 
cannot * . 
ad, an is * - * 
had, e [A] Of what Thing it lies. 
Voucher. 
Hob. 21. in 


Caf: of Roll x, J T lies of t an Advowſon. 43 E. 3. 25, 9 I). 6. 56. b. where it 5 
v. Osborne. granted with Warranty. Ls 


+ In 


Quare Impedit by the Heir in Tail, a Man may plead Warranty of the An deter with Aſſets deſcended 
4: 


al 


 — 


— —- <D 


it 19 


ended, 
4:6 


6 


Warrantia Chartæ. 
ind bar him, and if he has nothing by Deſcent, and Land deſcends to him after, there be ſball have Scire fa- 
ia to hate in Value ; Per Finch and Mombray, and not denied ; Quod nota. Br. Scire Facias, pl. 29. 


cites 43 E. 3. 26. 


—— — 
— 
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2. A Warrantia Chartz does not lie of a Piece of Land no more than 
1 Præcipe quod reddat; nor of a Selion of Land. Godb. 152. pl. 197- 
Paſch. 5 Jac. in C. B. Baller v. Ballet. 


[B] Upon what Warranty it lies. 


. 1 1pOM a Releaſe with Warranty, he may have a Warrantia 5 P. Fer 


Chartæ. 10 . 6. 18. Becauſe he cannot vouch. — and 
F. N. B. 134 (I) in Marg. cites 12 H. 7. 2. It lies upon a Releaſe with Warranty contra omnes 


pentes. Agreed by all the Juſtices, Godb. 151. pl. 197. Paſch. 5 Jac. in C. B. Ballet v. Ballet. 
dee Voucher (P) pl. 1, 2, 3, 4. 


2. If a Man has Cauſe to vouch another out of the Line in a Writ of 
Entry within the Degrees, but he cannot vouch, becauſe he cannot 
ouch out of the Line, he ſhail have a Marrantia Charte. 10 Þ, 6, 
18. b. 
3. Ik the Lord confirms to the Tenant in Fee with Warranty, d S. P. F Ng. 
Warrantia Chartz lies upon this Warranty. 30 E. z. 13. 81 (in 


arg cites 
12 H. 5. 2. Per Wood and Brian. See Tit. Voucher, (P) pl. S. and the Notes l 


4 A warrantia Charte lies upon a Warranty by Homage Aunceſ-“ Br. War- 
tell. 30 E. I, 3. b. * 24 E. 3. 34+ b. rantla Carte, 


L. 3. 

cites $. C. per Skip Homage Aunceſtrell, implies a Warranty, F. N. B. 134. (F) 11 bind 
eth to Warranty. 2 Inft. 11. TR 

The Law was generally holden in thoſe Days, that Nome being Parcel of the Tenure reſerved to 
the Feoftor and his Heirs, imported a Warranty to the Feottee and his Heirs, and ſo much is implied 
by theſe Words in the Statute De Bigamis, cap. 6. (ſine Homagio) that is, without any Warranty, by 
Reifon of Homage, bur that was ever intended, ſo long as the Tenancy continued by Deſcent in the Blood 
the Frſt Purchaſer ; for it the Tenement were transferred out of his Blocd by Feoftment, or any other 
Tranflation, in that Caſe the Tenant ſhould vouch his Feoffor or his Heirs, if he had any Warranty, 
but not in Reſpect of the Homage; And that this was the ancient Law appears by Glanville, who ſays, 
Si aliouis alicui donaverit aliquod tenementum pro Servitio & Homagio ſuo, quod poſtea alius verſus 
tum dirationaverir, tenebitur quidem dominus tenementum id ei Warrantizare, vel competens excam- 
dium ei reddere ; ſecus eſt tamen de eo, qui de alio tener feodum ſuum ſicut hæreditatem ſuam, & unde 
tecerit homagium, quia licet is terram illam amittat, non tenebitur dominus ad eſchambium ; and this 
b fipnified in the doing of Homage, Homagium ſi dominus recipere voluerit, tunc in ſignum warrantiz 
acquietationis & defenſionis manus tenentis infra manus ſuas tenere debet, dum tenens profert verba 
bomagii. And at this Day it holds in Caſe of f Homage Aunceſtrel. 2 Init. 275, 276. 

but ſee now the Statute 12 Car. 2 cap. 24. 


5. And the Writ ſhall be Unde Chartam ſuam habet. 30 E. 1. 3. b. S. P. Tho- 


he has no 
Charter thereof, and conſequently cannot ſhe any; and therefore in this Caſe the Words Unde Char- 
tim haber &c. are not material. F. N. B. 134. (F) | 


6. If Land be given in Tail with Warranty to him his Heirs and Aſſigns, 
and the Donce aliens in Fee, and dies without Iſſue, this Waranty ſhall be 
aBar in Formedon in Reverter of the Land. Br. Tail and Dones, pl. 7. 
cites 46 E. 3. 4. Per Wilby. | : 

7. The Writ of Warrantia Chartæ lies properly where a Man doth en- 
keolf another by Deed, and binds bim and his Heirs to Warranty &c. 
Now if the Defendant be impleaded in an Aſſiſe, or in a Writ of Entry 
' Nature of an Afjiſe, in which Mn he cannot vouch, then he _ 

5 ave 


— ..... nd —— 
— 


8 Warrantia Char. + 
— have chat Writ againſt the F eotfor or his Heir, who made ſuch War 
ranty. F. N. B. 134. (D). 


A Reverſion 8, If a Man has a Leaſe of Lands for Life rendring Rent, or makes, 


98 Gift in Tail rendring Rent without Deed, and atterwards the Leſſee t 
Words Dedi Donee is impleaded in ſuch Action where he cannot vouch, then he ſhall 


&c. without have this W rit of Warrantia Chartæ againit the Leſſor or Donor, or his 

Deed, is Heir who has the Reverſion: For that Reverſion and Rent reſerved mati 

nap age wy a Warranty in itſelf by the Statute ot Bigamis, cap. ult. altho' he hath 
ns not any Deed thereof. F. N. B. 134. (CG). 


Reverſion 

to Warranty 

be it the Leſſor or his Grantee. F. N. B. 134. (G) in the New Notes there (c) cites 10 H. 7. 10.; 
E. z. Garranty, 30. 20 E. 3. Counterplea of Warranty, 7. But ſays, the Vouchee there may diſchin 
if he be not the Leſſor &c. cites 10 H. 7. 10. fo if he be (not) Leſſor, Grantee or Heir, cites 17 E 
39. 18 E. 3. 42. and cites Co. Litt. 384 b. : 


Ibid. in 9. If a Man exchanges Lands with another by Deed, if he be impleadet 
the New he ſhall have a Wric of Warrantia Chartz by that Deed of Exchang, 


2% Vile altho' there are not Words of Warranty in the Deed. F. N. B. 133 


tur quod 
fic, Per 


Thirn, 17 E. 3. 44. but Hill and Shard contra. . 


The Court 10. If a Man makes a Ferffment in Fee with Warranty againſt him ant 
held clearly þjs Heirs, the Feoſſee upon ſuch Warranty thall never have Warrai 
rantia Char. Chartæ. For when the Warranty is only againſt him and his Heir if 
tz does not he be impleaded by a Stranger, he never ſhall vouch by this Warranty, 
lie in this and the Nature of ſuch Warranty is only to rebut againſt him and his 
os _ Heirs, and not to have Recompence in Value; by Dyer, Brown and 
the Words Walſh. Dal. 48. pl. 8. 5 Eliz. Anon. 

Soo 1 he Deed. D ] Paſch. 5 E 
conceſſi) in the D. 281. pb. 19. . 5 Eliz. A but { de S. C.—F.N.E 1; 

in the New Notes there (a) chews S. C. e 5 8 F. Nies 


Declaration 11. It was held by the whole Court, That upon a Warranty again 
4 ar, Feoffor and his Heirs, or F. S. and his Heirs, or = Grand vw. 625 
ranty of Grandfather 7 the Feoffor and his Heirs, no Warrantia Chartæ lies, un- 
Dedi & Cn- leſs that Dedi be within the Deed, which implies a general Warranty. 
delt tantum. Cro, E. 861. pl. 36. Mich. 43 Eliz. C. B. Sir Hugh Portman v. Sir Get- 


In the Deed | FL 
6h regs vale Clitton. 


ſpecial Warranty againſt Feoffor and his Heirs, and againſt the Heirs and Aſſi the Father of the 
coffor. Reſolved that the ſpecial Warranty alt fon expound and control n 
864. pl. 43. Mich. 43 & 44 Eliz. in the Exchequer Chamber, Rant v. Cock. 


[C] In what Caſes it lies. 


I returned Nihil, whereof he may be ſummoned, where the Vouchet 
is dead, but the Tenant cannot take this Averment, but it ought to come 


by the Return of the Sheriff, pet tho' the Tenant cannot vouch the 
Heir, he ſhall not have Warrantia Chartz againſt him. Quare. 1 

+ 3: 41. 

2. It a Man releaſes to me with Warranty, and I grant to him that I wil 
not vouch him, nor take Advantage of the Warranty againſt him or his Heirs, 
unleſs by Rebutter, unleſs I am impleaded by his Covin; and atter I _ — 

pleade 


1. L. the Vouchee at the Summons ad Marrantiam ſicut Pluries be 


5 
5 


1 


— 
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pleaded by Formedon by his Covin, Quzre it I ſhall have Warrantia 


Chartæ againſt him; For Formedon is an Action in which a Man may 
ouch. Br. Warrantia Carte, pl. 20. cites 43 E. 3. 20. 

3. Where a Man | qo; with Warranty, and the Feoffee knows him to 
be the Villein of F. NM. and this fame F. N. impleads the Feeffee, and he 
youches his Feottor, who is a Villein, the Demandant may connterplead 
that he is his Villein, and ouſt him of the Voucher, and there he loſes his 
Voucher, but he ſhall have Writ of Warrantia Chartz ; Per Finchedon, 
quod nota. Br. Warrantia Cartæ, pl. 6. cites 48 E. 3. 17. 


A Man cannot vouch in Oare Impedit, but ſhall have Writ of Br. Voucher, 


Warrantia Chartæ; Quod nota. Br. Warrantia Carte, pl. 1). cites 9 5. C. Lites 
H. 6. 56. Per tot. Cur. - e. 


5. A Man may have Warrantia Chartæ in Præcipe quod reddat; As p. N. B. 134. 
where the Tenant has Releaſe or Confirmation with Warranty, he cannot (I) in Marg. 


wich, for Fear that the Demandant has counterpleaded the Poſſeſſion; eites S. C. 
and therefore he may have Writ of Warrantia Cbartæ, Per Wood; and 
Brian Ch. J. was of the ſame Opinion, & nullus negavit. Br. Warran- 
tia Cartæ, T vo 15. cites 12 H. J. 2. 
6. If a Man /eaſes for Years, and covenants to warrant the Land &c. and 
the Leſſee is ouſted by Tort, he thall not have Covenant. Contra if it was 
upon elder Title. Br. Garranties, pl. 1. cites 26 H. 8. 3. 
7. In a Præcipe the Tenant vouch'd, and at the Sequatur ſub ſuo Peri- 
culo, the Tenant and Vouchee made Default ; whereupon the Demandant 
hath Fudgment againſt the Tenant, and atterwards the Demandant brings 
a Scire tacias againſt the Tenant to have Execution, in this Caſe the Te- 
nant may have a Warrantia Chartæ. Co. Litt. 393. a. 
8. Upon Owelty of Services this Writ lies, but that is atter Seiſin of the 
Services. F. N. B. 134. (G) in Marg. cices Co. Litt. 384. b. * 21 H. Br. War- 


rantia Cartz 
6. 8. » 


pl. 18. cites 
C. 


[D] o ſball have it. > 4 
— 
l One ſhall have Warrantia Chartz but the Tenant in Demeſne. F. N. B. 
17 E. 3. 44. ä ga 


25. S. P. And not the Voucher or Tenant by Receipt. Br. Warrantia Cartz, pl. 30 Cites 175 E. 3. 


2. For it is a good Counterplea of the Action that he was nor Tenant S | P. Br. 
ot the Land the Day of the Writ purchaſed. 45 E. 1 2. 18 E. 3. 42. Coat vs: 
b. Aue thereupon. 3 E. 3. Fitzh. Garrantie of Charters 4. 15 Ve cue, 246. ;. 
. Garranty of Charters 25. Adzudged per Curiain, 22 P. 
| y Hobart 
Ch, J. in the Caſe of Roll v. Osborn, Hob. 21. pl. 37. and cites 24 E. 3. 25. 7 E.4 12. and 17 
E 3.44. and 16 H. 3 Firzh. Tir. Warranty des Charters 29. Bur he ſays it ſeems to be a Plea but pri- 
ma facie ; for it is allowed alſo 7 H. 4. 18. and yet it is concluded that the Vouchee may have the Writ 
when he cannot vouch, even as a 2d or 3d Meſne Lord may have a Writ of Meſne as well as the Tenant 
Firzh. Warrantia Chartz 4. 'The Defendant pleaded that the Plaintiff was 


n Demeſne ; and ſo 3 E. z. 4 a 
wt Tenant the Day of the Whit and Iſſue upon it. But Firzh. abridging the Caſe ſays, that if he had 
leaded himſelf by Veucher the Day of the Writ purchaſed, it would have fery'd; and 31 E. 3. 


tz. Warrantia Chartz 22 in Fine, Burton ſays, that the Defendant in Warrantia Chartz ſball have a 

Writ 2 Warranty of Charters over, banging the Writ againſt bim; and Reaſon and Juſtice requires it, 

e this Writ is ſupplementary in Place of Voucher, where that cannot be had; therefore is this Writ 

* well to be allowed after Alienation, as Voucher is allowed; for Alienation cannot be impured unto 

Folly; for as a Man may vouch, coming in as Vouchee, ſo this Writ, as it is in Nature of a Voucher, 

Sequally to be allowed; and therefore 41 E. 4 5. it the Tenant by the Curteſy grants his Eſtate with 
e 


aranty unto J. S. and comes in as Vouchee, he ſhall have Aid of him in Reverſion, as if he were Te- 
| nanr 


Notes there (e) cites S. C. Per Hill and Shard. ——S. P. Br. Warrantia Carte, pl. 19. cites 24 E. z. 


'L 
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nant in Poſſeſſion; and 4; E. 3. 23 If a Copartner make a Feoffment with Warranty, and comes in i; a 
Vouchee, he ſhall be able to deraign the Warranty paramount as if he were in Poſſeſſion. 


Br. War- z. A Vouchee, who cannot vouch over, ſhall have Marrantia Char. 
15. 8 tz, becauſe he is now Tenant in Law. * 7 . 4. 18. b. 18 E. 3. 19, 


5. — admitted. Contra 17 E. 3. 44- 


F. N. B. | | | 
135. (B) in the new Notes there (e) S. P. cites 18 E. 3. 19. Per Shard, and ) H. 4. 18. 


4. When the ſaid Counterplea ts taken, the Plaintiff may maintain 
his Action by this, that he was Tenant by his Warranty the Day of che 
Writ 3 3 E. 3. Fitzh, Garranty of Charters 4. 

5. Bur a Man who is nor Tenant of the Land ſhall nor have this Wit 


betore he comes in by Voucher, tho' he has a Warranty, 17 E, 


g Kir the Tenant of the Land wich Warranty be diſſeiſed by 1 
Stranger, he ſhall not have this Writ during this Dilleiſin, because 
he is not Tenant of the Land during the Oiſſeiſin, and the Writ 
{uppoſts him Tenant. 11 . 3. Rot. 3. between von de Albendin 
and Reginald de Meſſebury, ARreed and adjudged. 

7. So If a Stranger rakes unjuſtly Redditum Terrz, (that ts, as 
ſcems, takes the {Profit of the Land, by which is intended a Oiſſet 
ſin) of the Tenant, he ſhall not have this Yrit ; for he may have tis 
Ailiſe; tif he will. 11 O. 3. Rot. 3. Adjudged. 

8. It there be 3 Fointenants, and the one releaſes to the reſt, they may 
deraigne the former Warranty by Voucher, or Warrantia Charts ; for 
they be in a zd Part by the Releaſe. Weſt's Symb. S. 197. cites þ 
. . 41. 

9. It a Man be . ag; who is not Tenant of the Land, but Perus 
of the Profits, he ſhall not have a Writ of Warrantia Chartæ, becauſe he 
can loſe nothing. F. N. B. 135. (C) 

If a Man 10. An Afjgnee ſhall have a Writ of Warrantia Charte. F. N. B 

infeoffs A. 135. (D) 

% have and 

to hold to him his Heirs and Aſſiens, and A. infecffs B and lis Heirs, and B. dies, in this Caſe the Heir of 

B. as Aſſignee to A. ſhall have a Warramia Chartæ. So as Heirs of Aſſignees, and Aſſignees d 

Aſſigns, and Aſſigns of Heirs, are within this Word (Aſhgns,) which ſeem'd to be a Queſtion in Bre- 

ton's Time. Co. Litt. 384 b. : 
But where a Warranty is to A. and his Heirs, 4ſignee of A. ſhall not have Warrantia Charta on tis 

Warranty; for no Warranty is made to him, and therefore the Law does not allow him to bring te 

Action. Agreed per Cur. on a Demurrer. And. 299. pl. 308. Paſch. 33 Eliz. Yaxley v. Kemp. 


None ſhall 11. None ſhall have a Writ of Warrantia Chartæ, but the Tertenait. 
have Advan- F. N. B. 135. (D) in Marg. cites J H. 4. 18. 17 E. 3. and Br. Wa: 


tage of 
Vary Chartæ, 30. 


Real, if he 
be nor Tertenant, as by Voucher or Warrantia Chartæ. Br. Garranties, pl. 1. cites 26 H. 8.3 
Contra of Warranty Perſonal ; for if he be ouſted &c. he may have Covenant. Ibid. 

None ſhall have it but in Privity of Eſtate. Co. Litt. 385. a. 


12. If any Lands be given to 2 Brethren in Fee-Jimple, with a Warran!) 
to the Eldeft and his Hears, the Eldeſt dies without Iſſue, the Survivor, 4. 
beit he be Heir to him, yer ſhall he not have a Warrantia Chartæ. Co. 

Litt. 385. a. 
Ceſty que 13. Warburton thought that the Statute 2) H. 8. of Uſes, gave the 
Uſe may Benefit of the Warranty to Cefty que Uſe, and that he thall vouch as A. 
_ _ ſignee, and haye Warrantia Chartæ; and that Tenant for Lite, created 
an,; OF in Uſe, ſhall have Benefit tor his Time of the Warranty, and may 
annexed ro Youch, or have Warrantia Chartæ; bur that he muſt make oy Con 
according!) 


4 
as 2 


VVA 


— 
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ccordingly. Mo. 859. pl. 1180. Trin. 9 Jac. Roll v. Osborn & an Eftate. 
Ur“. 2 Salk, 685, 


Paſch. 
Annæ, B. R. Smith v. Tindal. 11 Mod. 102. 8. 2 5 


14 Lord by Eſcheat ſhall not have the Benefit of a Warranty, becauſe S P And 
he is in by Title; but it he comes in by way of Eſtate, he hal, of a 299. in Caſe 
Warranty that runs with the Eſtate, And ſo if one comes in in the of Yaxley 

Per, or in the Poſt, he thall have the Benefit of the Warranty; per Wil- Kemp.— 


liams J. Bulſt. 164. in Cafe of Hey wood v. Smith. him 4 


has Good 
of Felons, Outlaws, Sc. Ibid. ; 


[E]! What ſhall be good Cauſe to have the Writ. 


IF a Yan makes Feoffinent of Land with Warranty, and after a 
1 Kent in Fee is recover'd againſt the Feoffee, he may have a Mar⸗ 
rantia Chartæ co have in Value for the Rent. 30 E. 3. 30. 31. Ou- 
bitatur. 
2. Tenure is no Cauſe to bind to Warranty, unleſs it be by Owelty of 
Sroices, or Homage Aucęſtrell. Br. Warrantia Carte, pl. 13. cites 24 E. 


3. 35. Per Skip. 


3. If a Man /eaſes Land for Years with Warranty, and the Leſſee is on- 
el by one who Right has, he ſhall have Action of Covenant upon the War- 
ranty. Contra it he be ouſted by him who no Right has; tor then he may 
have Treſpaſs, or Ejectione Firme. Otherwiſe it ſeems of a Warranty of 
Franktenement, and he is impleaded by him who no Right has, yer he 
may vouch by this Word Warranty. Br. Garranties, pl. 80. cites 22 
H.6. 52. 


[F] At what Time it lies. 


A Warrantia Chartz lies * before any Impleading, but the * A Man 
A W rit thall ſuppoſe an Impleading. 29 E. 3. 4 b. 30 E. 3. 29. U have 


Warrantia 
Wudged. Chartæ, 
Dia timet 

ſe implacitari, and recover Pro loco & tempore; but no Execution ſhall be awarded. Br. Warrantia Car- 
te, pl. 11. cites 21 H. 6. 41. & 22 H. 6. 22. Weſt's Symb. S. 197. cites Same Caſes; and 24 E. 3. 35. 
K 12 H. 4 12 & F. N. B. 134 (K) But if he be ouſted af ter, he ſhall have his Warranty upon 
the firſt Recovery. But Brooke ſays, it ſeems in this Caſe that he ſhall make Requeſt to the Marrantee, 
pending the Aſſiſe, to adminiſter a Bar; for otherwiſe he ſhall not have Execution, as it is faid elſewhere, 
br. Warrantia Cartz, pl. 11. cites 21 H. 6 41. & 22 H 6. 22. Weſt's Symb. S. 197. cites Same 
Gifes, & 12 H. 4 12. But cites 48 E. 3. 22. Regiſt. Orig. Fol. 158. a. That the Writ of Warrantia 
Chartz muſt be ſued, hanging the principal Plea, and before Judgment, as of Aſſiſe, or Entry in the Nature 
of Aſſiſe; for then if the Warrantor dies, yer the Writ ſhall not abate ; but his Heir ſhall be reſum- 
mon'd to anſwer upon the ſame. And Hob. 22. in Caſe of Roll v. Osborne, cites the Regiſter 
158. That fi Judicium inde redditum fit, non valet hoc breve. But Hobart Ch. J. ſays, That this muſt 
de well underitood for clearly it may be brought before any principal Plea, and after the Plea take any 
ther, and then by Judgment, or by Diſcontinuance, and the like. And he is of Opinion, that before 
Execution it may be brought, if the Party pray d his Plea in Time; for till Executiom, he is in of the 
ſtate warranted. But if the Execution be had, then the Warranty fails with the Eftate. | 

S. P. And if the Defendant appears, and ſays that be is not impleaded, he by this Plea confeſſes the 
Warranty, and the Plaintiff ſhall have Judgment to recover his Warranty. N. B.134.(K) 


17 2. Where 


„ 


66— 
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2. Where one was impleaded in an Action in which he might hay 
vouch*d, it was agreed by all the Juſtices, That he may have a War. 


ta Chartæ, if he did not vouch. Mo. 859. pl. 1180. Trin. 9 [ac. 
v. Osborne & Ux'. P 9 Jac. Roll 


[G] How it ſhall be brought. 


1. IF B. be ſeiſed of a Manor, and A. releaſes to him with Warrar. 
ty, B. may have a Marrantia Chartz tor Parcel of the Mang 
only. M. 3 Jac. B. Mordant's Caſe. Per Curiam. 
2. And it ſeems, that it he be atter impleaded of the other Part of 
the Manor, he may have other Warrantia Chartæ of this alſo. Dull 
tatur 3 Jac, B. 


3. Tenant by his Warranty, if he brings Warrantia C 
ought to dilelole the ſpecial MTs by his — 17 E. 3 mw 


4. He ought ar leatt to diſcloſe the ſpecial Matter by his Plea. 1 
+ 3. 19. : 
5. In a Warrantia Chartæ, if the Plaintiff counts that the Defer. 


dant is bound to warrant certain Land, and a Bailiwick of the Foreſtry 
of diverſe Places, it is goon, without declaring in certain of which be 
is impleaded ; for if he be bound to Marrranty, he ought to warrant 
the Jntirety ; but he ſhall render in Value only [for] what he loſt. 2 
E. 3. 4. adjudged, 

6. Warrantia Chartæ was brought by V. and Z. where Aſſiſe was brought 
againſt them, in which the Plaintiff recover d &c. and the Defendant ful 
that M. is dead pending the Writ ; judgment of the Writ; and the &hr 
ſaid that the Eſtate was to Z. and to the Heirs of T. and becauſe it ought 
to be purchas'd pending the Aſſiſe, pray'd that the Defendant anſwer; 
For it the Writ abates, and T. brings another, this is not pending the 
Aſſiſe; and after the Writ abated by Award, and the Plaintiff was not 
amerced for Cauſe of Death. And per Wich, in this Caſe the new Writ 
purchas'd after the Aſſiſe is good by Reaſon of the Death; and fo no 
Default in the Plaintiff, but the laſt Writ good; quod non negatur. Br. 
Warrantia Carte, pl. 7. cites 48 E. 3. 22. 

7. In Warrantia Chartæ, if the Writ comprehends Tenure, the Declart- 
tion ſhall be Unde Chartam ſuam habet generally. Br. Warrantia Carta, 
pl. 18. cites 21 H. 6. 8. 

F. N. B. 134. 8. Upon Feoffment in Fee with Warranty, or Releaſe with Warranty, bt 
(H)in Marg. ought in the Declaration to ſhew the Deed. Br. Warrantia Carte, pl. 21: 
cires S. S. cites 21 H. 6. 8. 


and 14 E. 3. 

3 5. accord- 

ingly. IE 25 
(G. 2) Brought avhere. 

A Man may I. Arrantia Chartæ in the County of S. and upon Nihil return d, Fir 

we * ceſs iſſucd upon Teftatum eſt, returnable &c. in the County of U. 


Warrantia 404 there it was agreed that Warrantia Chartæ may be brought in and 
Chartz in ther County than where the Land is. Br. Warrantia Cartæ, pl. 21. cles 
what County 31 E. 3. and Fitzh. Reſummons 28. 

be pleaſes, i ; 
3 not Date in a certain Place or County; for then he ought to bring the Writ wh: 
Deed bears Date, But if a Man bring a Writ of Warrantia Chartæ, by reaſon of Homage Au 


ere the 
Cc {trel 
&. 


= 7.7 


Warrantia Chartæ. 423 
tc. then it ought to be brought in the County where the Land lies. F. N. B. 135. (F)=—And in . 
thenew Notes there (c) cites 4 E 3. pl. 12. 1 


2. A Man may ſue a Writ of Warrantia Chartæ at the Common Law for And Ibid. in 


| Wl 

a Warranty made of Lands in Ancient Demeſne. F. N. B. 135. (K) N | 
85 ſays " 

ſee 16 E. 3. Cauſe a Remover 15. Reg. 12. 30 E. 3.13. And per Skipw. the Tenant ſhall have War- ] 


ranty againſt the Lord in the Lord's own Court, 


66 


[H] Warranty of Charters. Counterplea. 


1. IT is a goon Counterplea that the Plaintiff is not Tenant of the 

Land for Which the Warranty is demanded, becauſe the Writ 
ſuppoſes that he ts Tenant, 11 IÞ, 3. Rot. 3. Simon de Abbendun againſt 
Reginald de Meſſebury, ADmitted and adjudged. 15 H. 3. Garrantie 
of Charters 25. adzudged per Curtam. 18 E. 3. 42. b. Iſſue there: 


upon. 

2. So it is good Counterplea that the JIlaintiff was not Tenant of | 
the Land the Day of the Writ purchas d. 45 E. 3.2. 3 E. 3. Gar⸗ See (D) pl.2- 
taͤntie or Charters 4. 

3. It is a wr Colunterplea, that the Plaintiff might have vouch'd 8 , : x; , 
bim in the Action in which the Recovery was, and he did not vouch 134 (1) 
him, nor give Notice of it, ſhewing that he might have barr'd the Plain- But Ibid. in 


tiff in the firſt Action. Skene Regtam Majeſtatem, lib. 1. cap. 1 
2: berg. 1. b. ſays it is no 
Plea here to ſay that the Plaintiff is impleaded in ſuch an Action, <vherein he may vouch &c. yet in a Scire 
facias it is a good Plea to ſay that be <vas impleaded in ſuch an Action wherein he might vouch, but did not 
&c. and ſo by Reaſon of bis Default he could not have Execution ; cites 18 E. 3.42. Garranty de Charters 
$. and cites 9 E. 2. Garranty de Charters 20. accordingly, that it is a good Plea, S. C. cited by Ho- 
bart Ch. J. Hob. 22. in Caſe of Roll v. Osborn, as reſolv'd, tho' it was in a Formedon. 


ö 
4. In Aſſiſe, if a Feme ſole warrants Land to W. N. and he who has Canſe But if the 


¶ Action marries the ſame Feme, he thall be barr'd by the Warranty of his Tenant who 
Feme during the Coverture. Brook makes a Quære if the Tenant vouches 2777 


the Demandant and his Feme by a ſtrange Name; and ſays it ſeems that ee 
he ſhall rebut. Br. Voucher, pl. 9. cites 13 Aſſ. 10. * whe : 
made f 


Warranty, and is implied, it ſeems there that the Warranty is loſt for ever. But quære if he may not 
vouch himſelf and his Feme by a ſtrange Name. Br. Voucher, pl. 97. cites 13 Aſſ. 10. 


[1] Warranty of Charters. iat ill abate it. 
Acts of Demandant. 


. IF 2 join in Warranty of Charters, and after the one is nonſuit- 
ed, the other ſhall have the Warranty of the Intirety for the Mil- 
thief of the Marrantp. 42 E. 3.17. b. : 
2. If upon a Warrantita Chartz a Fine be levied, and after Reco- 
feror loſes the Land, yet he ſhall not have Scire facias to recover in Va- 
lue, becauſe the Nature of the Writ of Warranty of Charters is de- 
royed by the Fine levied upon it. 12 H. 4. 12. 


(K) Viit 


. —_— 


Warrantia Chartæ. 


3 


(K) VMirit and Count. Abatement. 


Arrantia Chartz ; the Writ is Ouod de eo tenet, & unde chartty 

ſuam habet &c. and yer the Plaintiff may count, and bind the 
Detendant by Homage Aunceſtrell ; Per Wilby Juſtice, quod non negatut. 
Br. General Briet, pl. 8. cites 24 E. 3. 35. 

Put he, who 2. It ſeems that he who will purſue by the common Writ of Warrant, 

recovers pro Chartæ, ought to pray the Party to warrant pending the firſt Writ of Af. 

b, Stern ſiſe, or the like; and alſo bring his Wrir pending the ſaid firſt Wi, 

hae in and before Judgment in it. Br. Warrantia Carte, pl. 13. cites 24 E 


1. 


—_ in 
alue after 3. 35. 

his Loſs. oth | | 

But Brooke ſays it is faid elſewhere, that in this Caſe alſo the Party, when be is impleaded after, agli 1; 
pray the M arrantor to warrant &c. Ibid. | 


3. Warrantia Chartæ againſt two, and he ſhews Deed of the one, he ſhall 
not have the Warranty; per Candiſh. Bur there per Knivet and Thorp 
. this goes in Abatement of the Writ, and he may have a new one, 
and fo only dilatory. But in Precipe quod reddat, it the 'Tenant vouches 
two, and ſhews Lien by Dedi of the one and of the other in one Deed, where 
Dedi is no Warranty bur againſt the Feoffor, and not _ his Heir; 
yet becauſe the Demandant is no more delay'd by the Voucher of tuo 
than by the Voucher of the one, and it is peremptory to the Tenant upon 
Voucher, and if he fails of his Lien it is peremptory ro him, and he 
cannot re-vouch, therefore the Voucher is good againſt the one, and he 
ſhall warrant the Whole. Br. Warrantia Cartæ, pl. 14. cites 39 E. 
3. 26. 2 ; 

4. In Warrantia Charte againſt two, and he ſhews ſeveral Deeds of them, 
the Writ thall abate; for he cannot join them. Br. W arranrtia Carte, pl. 
14. Cites 39 E. 3. 26. 

5. Ir ſeems that in Warrantia Chartæ againſt 2, and the one is an li. 
fant at the Time of the making of the Deed, it ſhall bind the other. But 
Quzre if by this Writ, or by another Writ againſt him only. Br. Wa- 
rantia Cartz, pl. 14. cites 39 E. 3. 26. 

6. If the Defendant dies pending the Writ of Warrantia Chart, the 
Writ thall not abate; but his Heir ſhall be re-ſummon'd to anſwer the 
of wag Quod nota. Br. Warrantia Carte, pl. 27. cites the Re- 
ziſter. | 
L 7. Tho' the Writ ſuppeſes that he holds of the Defendant, yet that is 1 
material whether he holds of him or not. F. N. B. 134. (55 
Ibid. in the 8. If a Man impleaded brings a Warrantia Chartæ againſt whom be 
new Notes, hath a Warranty, and vouches him alſo in the Action; and atterwatG 


(f) cites 14 di h 27 þ _—_—_— 77 bin 
pending the Action, a Stranger who hath ancienter Title enters pon Fill, 
EW — yet that ſhall not abate his Warrantia Chartæ ſued out before. Quod 


& Paſton, vide * Hill. 21 H. 6. F. N. B. 135. (G) 

* Sce Br. 
Warrantia Carte, pl. 11. cites 21 H. 6. 41. Mills v. Clifford, S. C. 
the new Notes there (f) cites S. C. 


And F. N. B. 135. (6) U 


Hob. 28, 29. 9. A Man may ſue forth divers Writs of Warranty of Charters again 


8 divers Men; and if he has divers Warranties againſt them, he ſhall " 


Osborne, cover ſeverally againit them. F. N. B. 135. (I) 

cites 9 H. 5. 

12. where one brought a Scire Facias upon a Fine, as Heir to 2 Parceners, and the Tenant pleaded in Bo 

a Fine levied by the 2 Parceners with Warranty, and relied upon the Warranty, and the Picea was hol 

double, and he forced to rely upon the Warranty of the one only. [f 
19. 


Warrantia Chartæ. 


- 


10 It a Man has Marrantia Chartæ pending, altho' that the Plaintiff 
in the [ /ir/f ] Action againſt him, who brought the Warrantia Charte, be 
wnſuited in his Action, this ſhall nor abate the Writ ot Warrantia Char- 
iz; for he may ſue a Writ of Warrantia Chartæ, altho' no Action is ſued 
againſt him for the Land &c. F. N. B. 135. (L) 

11. A Warrantia Chartæ was brought by A. againſt B. „ 2 Meſuages 
and the Moiety of an Acre of Land, unde Chartam habet &c. and declar d 
that himſelf and the Defendant, and one F. were ſeiſed in the new Buildings, 
and of one Piece of Land adjoining &. in the Tenure &c, containing from 
Eaſt to Weſt 20 Foot by Aſſiſe, and from the North to the South 30 
Foot; and that the ſaid B. and F. releaſed unto him; and that B. for him 
and his Heirs, did warrant Tenementa prædict' to A. and his Heirs. The 
Detendant pray'd Oyer of the Deed, and thereby it appear*d that B. and 
F. and one R. did releaſe to him all their Right in &c. and that B. fur 
tim and his Heirs, did warraat Tenementa pra dit? to A. and his Heirs, and 
that F. by another Clauſe for him and his Heirs, did warrant Tenementa 

edict' 20 A. and his Heirs, Upon Demurrer it was unanimouſly agreed 

y all the Juſtices, iſt, That upon ſuch a Releaſe with Warranty, contra 
omnes gentes, a Writ of Warrantia Chartæ lies. adly, Altho' every one 
alleth his Part only, viz. a 3d Part, yet every one ot them warrants the 
Whole ; and becauſe they may ſo do, and the Words are general with- 
out Reitraint by themſelves, the Law will not reſtrain them. The 
Words are, that they do warrant Tenementa prædicta, which is all the 
Premiſſes. 3dly, For the Reaſon atoreſaid, it need not be ſhew'd how they 
bei Fointure. gruhly, That the VNrit is good againſt on? only, becauſe 
the warranties are ſeveral. But it they had been jornt Warranties, then 
i: 01zht ro have been againf/t all; ſo againit the Survivor, and the Heir 
ot one of them; and it they had both died, againſt both their Heirs. 
Sthly, That the Writ was well brought for the Things as they are in 
Truth, without naming them according tothe Deed. 6thly, Thar it there 
be New Buildings, ot which the Warranty is demanded, which were not 
at the Time of the Warranty made, and after the Deed is thewn, the De- 
tendant ought not ro demur, but 70 ſhe the Special Matter, and enter in- 
to the Warranty for ſo much as was at the Time of the making of the Deed, 
and not for the Retidue. See Fitz. Warrantia Chartæ, 31. Godb. 151, 
152. pl. 197. Paſch. 5 Jac. in C. B. Ballet v. Baller. 


12. A Writ and Count in a Warrantia Chartæ muft have 4 Points com- — _ pl. 
180 rin. 
* « m0 

Writ purchas'd. 2dly. It muſt be by a Conveyance whereby the Land, CERES. 

whereto the Warranty is annex'd, muſt paſs ; or ar leait, if Right be and ſays that 

*releas'd, or Confirmation made with Warranty, he muſt be 7enant of the the 8 Point 

IS to 02 11 

; Saf f a - ded of it 
hanging the principal Plea. ꝗthly. Ir muſt contain the Specialty of the being 2 Ko 

Warranty and Lien. Hob. 21. Roll v. Osborn. : brought be- 


fore Execu- 


pleat in them. 1ſt. He muſt be Tenant of the Land the Day ot the 


Land, to whom it is made in Warranty. 3dly. This W rit mult be brought 


Noy 146. 
S. C. ad- 


judg'd ac- 


cordingly. 


tion had, or otherwiſe before the Wrir purchaſed, as Quia timet im»lacitari. 


* For if it be to one Tenant in Common, or PFointenant, it is not good. Noy 146. 


13. If a Man brings a Warrantia Chartæ upon a Warranty of Land, and 
Utains * udgment, he fhall uſe that F udgment after for Rent demanded or 
recover d, f the Warranty did extend unto the Rent. 31 E. 3. Fitz. Garr. 
Chart, 22. And yet upon a Voucher in like Caſe, it ſhould have been 
more ſpecial; the Reaſon is apparent, for the Rent is demanded when 

vouch'd; but it may be it was not foreknown that Rent would be de- 
manded when the Writ of Warranty of Charters was brought; but if it 
were, be ought to declare ſpecially, and the rather if he cannot vouch in the 
principal Plea of the Rent; for there muſt be a Means to diſcuſs whether 
he Rent in the Demand be warranted as a Rent ſuſpended when the 

32 Warranty 
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Warranty was made, ſo as the Land was warranted as diſcharged af 
Rent. Hob. 22. pl. 37. in Caſe of Roll v. Osborne. 


(L) Plea. V bat ſhall be ſaid a god Plea in à War. 
rantia Chartæ. 


r. 0 brought this Writ, Unde chartam ſuam habet The Defen- 
dant pleaded Non habet Chartam ſuam, and the Plaintiff confeſsd 
the tame, and replied it was Charta anteceſſoris ſui. Adjudged for the 
Detendant. F. N. B. 134. (F) in Marg. cites 12 H. 3. Gar. de Chur. 
| ters 27. 
Contra it 2. It a Man recovers in Writ of Warrantia Chartæ, and the Sheriff putt 
o_— the him in Execution of the Land of a Stranger, and the Stranger brings Aſi 
ff : 4 ee and recovers his Land again, and after he who recover d in the firſt Marta. 
' N. of his tia Chartæ brings Sci. fa. againſt the firſt Defendant, he ſhall nor plead this 
and, and Execution which was againſt the Stranger; for as it ſeems it is no Exec. 
* pt tion, but a Tort of the Sheriff without Warrant, Br. Warrantia Carte, pl. 
in Execution, 25. cites 30 E. I. 
and after the 
Dilſheiſee re-enters. Or if a Man dies ſeiſed of Lard, and bas Iſſue a Daughter, and dies, and the Daugiin 


evarrants other Land and leſes in Warrantia Charts, and the Plaintiff kas Execution of Land deſcended, au 


after a Son is ber, and he enters ; Or if the Heir enters by Conſent of the Raviſhor had by his Mother, Or hy 
Remainder to the rielt Fleirs of 7 N. and <carrants other Land, and loſes, and this Land is put in Executim, 
and after another nearer Heir is born, he ſhall not defeat the Execution. And ſo ſee that a Man may e- 
cover Land in Warrantia Chartæ. Ibid. cites Fitzh. Voucher, 297. ; 


S.P.F N.B 3. If Tenant in Tail aliens with Warranty, and dies, and Aſſets diu 
134.(D) in in Fee, and the Feollee brings Writ ot Warrantia Chartæ againit the 
8 Iſſue in Tail, this lies well, notwithſtanding that the Iſſue had Writ 7 


2 E. 3. Garr Formedon pending of the ſame Land; Quod nora bene. Br. Warraitia 
de Charters, Cartz, pl. 30. cites Itinere Northampton, Anno 2 E. 2. 

13. 2 E. 2. ; 

Tbid. 6.8. P. by Hobart Ch. J. Hob. 22. in Caſe of Roll v. Osborn, but ſays he may rebut, ao 
cites 2 E. 3. 6. 


4. In Warrantia Chartz it is no Plea to ſay that the Plaintiff loft u. 
thing in the Aſſiſe. Br. Warrantia Carte, pl. 29. cites 3 E. 3. and Vet. 
N. B. Warrantia Carte. 

5. Writ of Warrantia Chartæ by A. againſt J. T. of 2 Houſes and 100 
Acres of Land, and counted that the Defendaut. infeoſſed him with Wat- 
ranty, and that B. brought Affiſe againſt this Plaintiff in which be left, aul 
pending the Aſjiſe, and after, he came to him and pray'd him to warrant Fill 
&c. and he d thereof Deed. Skip. demanded Judgment of the WIt; 
tor it is Quod de eo tenet, et unde cartam ſuam habet, and fo do:ble len, 
viz. by the Tenure, and by the Warranty, et non allocatur. V1by 
ſaid he had ſeen that upon ſuch Writ Unde cartam ſuam habet, it 

Plaintiſt had bound the Defendant by Homage Anceftrel, quod nota and 
Skip. demanded Oyer of the Deed, and had it; and ſaid that ir appear'd 
by the Ailiſe and by the Date of this Writ, that it is purchaſed after i 
Aſjiſe determined; Jadgment ot the Writ, Per Thorp, a Man thall have 
Warrantia Chartæ, and recover pro loco & tempore, but ſhall not ma- 
in Value till he has loſt, and this ſhall be as it is ſaid elſwhere K 
timet implacitari, but this Writ was not of ſuch Form. And it 1s 1 


there, chat it he does not bring his Writ pending the Aſſiſe, he ſbal . 
eco) 


1 
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EF hall make in Value upon an ill Writ ; Per Arderne; to which Newton quod non ne- 


and Danby agreed. Br. Warrantia Carte, pl. 12. cites 21 H. 6. 49. tur Br. 


arrantia 
Cirtz, pl. 5. cites 45 E. 3. 2. Weſt's Symb. 8. 197.8. P. cites 45 E. 3. 5. and 3 E. 3.-——S. P. Br. 
Warraatia Cartz, pl. 28. cites 3 E. 3. and Vet. N. B. Warrantia Cartz. 3, Ct r. 


„. In Warrantia Chartæ upon Warranty [of] his Anceſter, the De- 
ſendant pleaded Riens per diſcent. By the Court, Fudgment ſhall be en- 
ter d for the Plaintiff without Trial, if he will; for the Warranty is con- 
,, Pro loco & tempore; tor the Trial may be long and chargeable. 
Noy. 149. Thompſon v. Jackſon. 


(Mx) Judgment. How and what ſhall be recover d. 


. Man ſhall have Warrantia Chartz and recover Pro loco & tem- 
pore, bur ſhall not make in Value till he has loſt; Per Thorpe; 
And this thall be as it is ſaid elſ where, Oi timet implacitari, Br. War- 
rantia Cartæ, pl. 13. cites 24 E. 3. 35 | 
2. Warrantia Chartæ, the Defendant pleaded that he had nothing by But Brooke 
Deſcent in Fee the Day of the Writ of Warrantia Chartæ brought againſt ſays, fee 2 


lim, ſcil. from the ſame Anceſtor who made the Warranty; yet the Plain- E. 3. 9. that 


* a if Land de- 

tiff recover'd Pro loco & tempore. Br. Warrantia Cartæ, pl. 30. cites 2 bung 

33 E. z. and Vet. N. B. Tit. Warrantia Cartæ. after, Scire 
facias 


iſſue againſt him to have Execution, and ſhall have Execution; quod nota. Ibid. 


3. A Queſtion was demanded in Bank, of what Effect Judgment in 
Warrantia Chartæ Pro Jeco Es tempore is, and it was moved that Warran- 
ty is only a Covenant, and by this Covenant a Man ſhall not bind the 
Land to be deliver*d in Value to whoſe/cever Hands it comes after by Purchaſe 
or otherwiſe ; tor this is miſchievous, Quod verum eſt, that it ſhall nor 
be bound by the Warranty or Covenant real ; but otherwiſe it teems by 
the Special Judgment above. Br. Warrantia Carte, pl. 8. cites 2 H. 4. 
| 


+ 5 | | 
4 If a Man brings Writ of Warrantia Charte and recovers Pro loco C3 
tempore, he ſhall have Execution after of alt the Lands and Tenements 
which the Defendant had at the Time of the Fudgment given. Br. Wur- 
rantia Carte, pl. 10. cites 12 H. 4. 12. | IT'S. La. = 
5. A Man may recover Land in Warrantia Chartæ. Br. Warrantia But ibid vl. 


i 59 H. 
Cartæ, pl. 25. Cites Fitzh. Voucher, 297. 6. ws 8 4 


Man ſhall not recover Land, but all in Damages. — But ibid. pl. 31. cites F. N. B. That the Judgment 

ecovery in Writ of Warrantia Chartæ, is to have Land in Value and Damages, and not all in Da- 
mages — But ibid. pl. 4. cires 42 E. 3. 7. And ſays that the beſt Opinion was, That where the Plaintiff is 
delay'd and does rot loſe the Land, he ſball recover but only his Warranty and no Damages. But where 


be loſes the Land he ſhall recover Damages. Ibid. cites F.N. B. 


6. If I recover my Warranty Pro loco & tempore in Warrantia Chartæ, and 


alter am impleaded in Action in which 1 cannet Vouch, as in Alliſe a Scire 
aclas 
5 


2 


| 
| 
{ 


— 


Warren. 


tacias, I ought to make Requeſt to him againſt whom I recover d, to admin 

ſter to me a Plea, and fo give Notice to him of the Action which is pend. 

ing, or otherwiſe I ſhall not have Execution; Per Markham, quod Cate 

by, conceſſit Br. Warrantia Cartæ, pl. 16. cites 8 E. 4. 11. N 

But if 7; 7. Where the Plaintiff in this Action recovers Pro loco & tempore, and hn 
ng vr loft no Land, quere it he ſhall have Damages. It ſeems that he ſhall , 

he ſhall have for he is not yet damnified. Br. Warrantia Carte, pl. 31. cites F. N. % 

xecution of 
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Land in Value and Da . Ibid. — 4rd i coder d i 
his Na Ray apon Voucher: bit, n xi 
ran 
For more of Warrantia Chartæ in general, ſee Covenant, a 
Voucher, and other proper Titles. . 
me! 
Fol. 8:2. * Gr 
PR. Warren. if 
* A War- exte 
”"_ _— hal 
ne by a — a 1 keep 
of Game and 5,03 a any 
of Liberty. Titl 
ou - ha þ + 
3 [A] [Ancient Grants thereof. ſuf 
Mayle. " 
[I.] 12 E. D OT. Cartarum 2. Memb. ». part 49. The ki W 
I, T. anted d Martren to another in bis Lands. 13 C. 1. 5 
l * 2222 1. Memb. 34 10 tl 
2.] 12 E, 1, aforeſaid Memb. 7, + de liver 
W * 2 his en. pe nnn & 
0 3. 31 * 1. em 2, rant of Barren Ir breve de Pri vato di- Proc 
e En . Rotulo C : 5 
4-] 4 E. 1. Rotulo Cartarum Membrana x. part 3. and 6 W «> 
Orane 17 Warren ita quod aliis non liceat fugare ibidem fine licenti — 
illius &c. in a 
[s] In the Book called Tranſcriptum Cartarum Comitis Cornubiz = 
Charter 214. Y. 3. granted a free Warren to Richard Earl of Com | 
wall, in all the Demeſnes of the ſaid County, excepro intra meras fe- 


reſtæ, ita quod nullus intret (ag the Mords are) ſuper foristactur 
noſtram decem librarum. ¶Mote the Antiquity of this Pain.) 


EY „ 
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i [B] Warren. Vat Perſons may create [a Warren. 


* . Nera make a Warren without the Licence of the King; for S. P. 2 Inſt 
he cannot appropriate thoſe Things which are Feræ Naturæ, 199 

5 and in Nullius Bonis tu himſelt, and to reſtrain them of their natural 

Liberty without the King's Licence. Co. 11. Monopolies 87. U. 

loſs 2, None can have Conies in his own Land, unleſs by Grant trom the 

King, or by Preſcription ; it otherwiſe, he is puniſhable by Quo War- 

ranto. Cro. E. 548. pl. 21. Hill. 39 Eliz. C. B. agreed in the Caſe of 

Boulſton v. Hardy. 


[C] Warren. Deſtruition of the Game. 


1 


I. DE Lord of a Manor adjoining to a Warren of the King, may 

3 preſcribe to chaſe and take the Conies, if they come into his De- 
meſnes ot the Manor. 4 D. 4 4 b. 

2. 22 C 23 Car. 2. cap. 25. Par. 4. recites, That diverſe Warrens and W. was 
Grounds not incloſed, are us'd for breeding Conies, and that diſſolute Perſons convicted 
lefiroy the Contes, for that the ſame is not prohibited 7 [ret Statutes, which _ 
extend only to Warrens or Grounds inclos d; and enatts, That if any Perſon killing Co- 
ſhall wrongfully enter into any Warren, or Ground lawfully us'd for breeding or nies in a 
keeping of Contes (altho* the ſame be not inclos'd) and fhall chace, take, or kill ed 1 
any Cnies, againſt the Will of the Owner or Occupier, not having lawful a m e 
Title ſo to do; and ſhall be thereof convicted in Manner following, the Parties to quaſh this 
ſo offending ſhall yield to the Party grieved treble Damages and Coffs, and Conviction, 
ſuffer Impriſonment 3 Months, and after till they ſhall find Sureties for their becauſo the 
grad Abearing. h Lk - 

Par. 5. Prohibits all Perſons, except the Owner, to kill Cnies on the Bor- yhich re- 


* 


ing ders of any Warren, or other Grounds lawfully us'd for keeping Conies, under lates to War- 


1. the Penalty of making Recompence to the Owner, and to pay uot exceeding 10 5. ps — 
; 4 ; ( 
io the Uſe of the Poor where cc. and in Default to be committed to the Houſe gire this 
en if Corrett ion, not exceeding a Month. | r 
N i Way o 
di- Proceeding by Conviction; and this Statute of 22 Car. 2. which authorizes that Way of Proceeding, 
relates not to Warrens inclos'd. But per Cur. the Conviction is well warranted by the 22 & 23 Car, 2. 
0 for whereas the former was a partial, this is an univerſal Law. (Into any Warren) this ſatisfies the Pre- 
as amble; and there is a vaſt Difference between the Words (ot incles'd) and (rl! not inclos'd) the former 
Il deing reſtrictive, but not the latter And unleſs this Act extends to Warrens inclos'd, they would be 


ina worſe Caſe than thoſe not inclos'd - for then an Offence in the latter would be puniſhable by the 
bie ſhort Way of Conviction before Juſtices, but not the former. 10 Mod. 279. Hill. i Geo B. R. The 
my King v. Weſton. x 


[D] Warren. [ Diſ=warren d.] 


ME. R®: Cartarum Memb. 4. Warrenna de Stanes de- 
warrennata & de- afforeſtata. ; 

2. If a Man has a Warren in his own Land by Grant cf the King, and 
makes Feoff ment of the Land, and retakes an Eſtate in Fee, the Warten is 
Aunt, Br. Quo Warranto, pl. 6. cites 6 E. 2. 7. 

5 R $A 


430 Warren. 
3. A Charter tor a Warren recited, that none ſboul chace there, withyy 
Leave of the Grantee, under the Penalty 1 20 l. to the King, and 2 d. 9 
the Grantee, It was inliſted; that he had uſurp'd upon the King by 
uling his Warren, which he had not when the Charter was granted; aq 
alſo that Parcel of the Demeſnes of this Manor extend within the Ring, 
Foreſt, which is excepted in the Grant, and ſo he has forfeited his Franch. 
Beiides he has ſuffer'd ſeveral to chaſe in the Warren without his Leas 
and has net nue them at Law, ſo that the King has no Profit of the bir. 
ture of the ſaid 10 l. which belongs to him, upon all ſuch as are dig. 
victed, and theretore it was pray'd that the Franchiſe be ſeiſed & 
Quod conceſſum tuir. Kelw. 141. b. pl. 13. Cafes in Itin. in Time q 
i E. 3. The Prior of Aſhley's Caſe. 
But if he 4 it a Man has Warren in his own Land, and aliens the Land, the 
— * bobs © Warien is determin'd ; For he has parted with his Right of the Land, 
Shes bot th diſcharged of all things, and he himſelf cannot have it; for he has ng 
ſerve the reſerved it, and the Feollee cannot have it; for he did not grant it 9 
Warren, this him, but the Land only. Br. Warren, pl. 3. cites 35 H. 6. $$. Per 


is good, an : 
he thall kave Moile & non negatur. 


the Warren; and ſo by ſuch Means, after his Grant obtain'd of the King of the Warren, it he ik: 
Feoftment, and reſerves the Warren, he has Warren in another's Land. Quod nota. Ibid. 


5. C. claim'd free Warren in his Park, tho? it was within the Bound; 
of the Foreft, and made his Claim by Letters Patents of King Charles 
W hereupon the Officers of the Foreſt were directed to inquire, 1/t, whethr 
it be impaled. 2dly, whether there be any Salteries into it, ſo as the King 
Deer may get in thither. zdly, whether there be any Conies there; and it 
there be, whether the Park is ſo incloſed that they cannot get ont, tor then 
they will both eat upon the Forett and ſpoil the Riding. All of tlef 
are Cauſes of Seiſure, till they do replevy their Liberties. The Officer 
tound, that the Park was well impaled, and that there were no Salteries, 
and that there were Conies there, but they could not get out; and fothe 
Claim was allow'd. Er inſuper dictum eſt ei per Curiam, quod Parcun 
prædictum a modo includar, Ita quod Cuniculi non exeant in Foreltan 
3 incumbente. Jo. 296. 8 Car. In Itinere Windſor, Caryes 

aſe. 


(E) By Preſcription or Grant. Their Extent and Dift- 


rence. And Iucidlent, to either. 


I. Man cannot have Warren unleſs by Grant of the King, or by Pt. 

ſcription. Br. Warren, pl. 1. cites 3 H. 6. 12. | 

See Tit. 2. Aud per Marten, ye ar not have it by Preſcription, unleſs within li 
| 2 ; own Land or his own Manor, and not in Manors held of others; 
| n non (2) Pl. Brook ſays, Ouære inde; for it ſeems not to be Law. Br. Watte, 


\ S. 8. — # 
| A Man may pl. 1. cites 3 H. 6. 12. 
| have War- f 
ren in his own Land by Grant of the King, but not in another's Land. Br. Warren, pl. 2. cites 34 H 6, 
| 28. But he may have Warren in another's Land, or in his own Land by Preſcription, well enoug" 
| Note the Difference. Ibid. SP. Br. Warren, pl. 3. cites 35 H. 6. 55. Br. Joinrenanc!, 
| pl. 5. cites 36 H. 6. 55. A Man may have a Warren in another Man's ef Per tot. Cur 
| o. pl. 209 Hill. 28 H. 8. Anon. S. P. Per Doderidge J. and not denied. 3 Bulſt. 82. Mich. 13 
| * in Caſe of Rice v. Wiſeman.—8. P. by Doderidge. Roll Rep. 259. pl. 28. in S. C. 


3 [i 
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z. If one has a Warren by Charter in all his Manor, he may erect a 
Lodge, or make Coney-burrows in any Place of the Manor at his Pleaſare ; 
; but it he claims 1t by Preſcription, he ought to make the Coney-burrows 
q in ſuch Places wherein they have been us'd, and not in others. Cro. J. 
155. pl. 5. Paſch. 5 n B. R. Leiceſter Foreſt's Caſe. 
5 4 When a Man claims Warren infra umnes terras Dominicales, he can- See Tit. 
nor extend this into the Land of Freeholders ; for when any one claims Preſcription 
Warren by Charter, he cannot enlarge this beyond the Charter, but ought (G) pl. 4. 
to take it as it is expreſs'd in the Charter. Otherwiſe it is where he 
claims the Warren by Preſcription ; Per tot. Cur, 2 Bulſt. 2 54. Mich. 12 
Jac. Fowler v. Seagrave. | 
| No Warren can be claim'd by Preſcription within a Fore/t without 
ho the Help of an Allowance in Eyre, and tor want thereof the Party pre- 
d ſented was fined 108. and the Warren to be deſtroy'd. Jo. 280. 8 Car. 
in Itin. Wyndſor Sir Rich. Harriſon's Caſe, 


-— 


lei 
(F) Paſſes. iat Words will paſs a Warren. 
. 2. IF the Kings grants Warren to a Man and his Heirs without mention- 
hy ing his Aſſigus, and the Tenant aliens the Land, the Aſſignee thall . 
' have the Warren ; pr Thirn. Brooke ſays, it ſeems that he intends 
K where he aliens the Land, and grants the Warten expreſsly; for it ſeems 
* that Warren does not paſs without expreſs Words. Br. Warren, pl. 5. cites 


14 H. 4. 6. 

f " Where a Man has a Warren in his Land, and demiſes the Land tor 
ö Years w:thout expreſſing the Warren, the Leſlor ſhall not have it during 
he the Term, tor he has not reſerved it, and the Leſſee ſhall nor have it; 
5 for it is not granted to him, by the beſt Opinion; bur per Priſot, if the , 
be Warren be appendant to the Manor or Land, it hall well paſs by the 
| Demiſe of ir, hut if it be in Groſs it ſhall be in Suſpence during the Term. 
Br. Grants, pl. 144. cites 32 H. 6. 24. 

3. If a Man ſeiſed of the Manor in which he has Warren, makes Feoff- If one has 
meat of the Manor cum pertinentiis, the Warren does not paſs ; quod nora. * vg , 
— Br. Warren, pl. 3. cites It. Not. | King 1 


him Warren 
vithin the ſame Manor, if he afterwards enfeoffs the K ing of the Manor cum Pertinentiis, yet the Feof- 
2 for ſhall have the Warren. Per tot. Cur. D. 30. b. pl 209. Hill. 28 H. 8. Anon. 


A Warren in Groſs in a Patentee does not paſs by a Bargain and Sale of the Manor ; for a Warren is not 


Parcel or any Member of a Manor, bur it ma appertaining, bur that is by Preſcription. Cro. E. 
$57. pl. 21. Hill. 39 Eliz. C. B agreed in the Caſe of Boulton v. Hardy. —— A Warren does not paſs 
by a Feoffment of Land. Arg Poph. 1 59. cites 5 Rep. Butt's Caſe. — There is a Difference between | 

| a Warren uſed to a Manor Time out of Mind, and a Warren appendant ; for the firſt paſſes not by Grant 

[te of the Manor cum Pertinentiis, it not being Parcel; but in the other it paſſes, but not without the 
Words, cum Pertinentiis. D. 30. b. pl. 209. Marg. cites $H. 7. 4. 

his 
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(G6) Warren, Privi leges and Powers thereof. 


. HH E Common Uſe of England is to x Dogs and Cats in all 
Warrens, as well as any Vermin, which ſhews that the Law has 

been always taken to be that they may kill them; Per Popham 
And adjudg*d accordingly for the killing of a Maſtif Dog there 


running 


_ — _Y — 


432 Warten. 


Br. Treſpaſs 
pl. 10. cites 
S. C. 


, 
| 
| 
| 
C6 
1 
i 
j 
' 
11 


running after Conies, alleging that the Dog was divers Times killin Wal 
Conies there, Cro J. 44 pl. 13. Mich. 2 Jac. B. R. Wadhurſt . 
Damm. 

2. He that had Libera Warrenna may bring Treſpaſs againſt any one hu 
the Owner of the Sol tor hunting in his Free Warren, becauſe Liber; 
Warrenna was a Liberty to Hunt in one's own or another's Ground ex. Hard 
cluſive of all others; and this was granted by the King, who is Maſter iy 90 
ot all Game. Admitted. 2 Salk. 637. pl. 4. Trin. 4 & 5 W. & M. in _ 
B. R. in the Caſe of Smith y. Kemp, 


(H) Phadings in Treſpaſs in Warrens. 


1. Reſpaſs of entring into his Warren and taking his Pheaſants and 
Conics, the Defendant ſaid as to the Pheaſant, that he lit his 
Faulcen fly at the Pheaſant in his own Land and out of the Warren, and the 
Pheaſant flew into the Warren, and there the Faulcon kill d it, and he fi. Fan 
Ic his Falcon, and took it. Judgment, Per Kniver, in this Caſe your F 
entering and carrying away of the Pheaſant 1s tortious, Br. Treſpaſs pl, bil 
111. cites 38 E. 3. 10. 
2. Treſpzfs tor entring into his Warren and Chaſing, taking, and car- 
rying away the Hares, Contes, and Partridges, and did not ſay where be 
took them, and the Writ awarded good; tor it ſhall be intended where 
the Chaſing was; Quod nota, Br. Briet, pl. 59. cites 43 E. 3. 13. 

3. Trelpaſs tor chating in his Warren, the Defendant ſaid that he un 
in in the Land ty Deſcem from his Father, by which he chaſed, as lawtully 
he might; it is a god Anſwer per tor, Cur. to put the Plaintiff to thew 
how he has his Warren; tor if it be by Grant of the King it is only in D. 
minicis terris ſius, and if he has it by Preſcription ke out to ſhew it; quod 
Curiz conceſſit; by which he faid that he chaſed in his Warren in his 
own Lands, Priſt, and the others e contra; quod nora ; and it ſeems 
that this is no good pleading at this Day. Br. Warren, pl. 4. cites 44 
E 3. 18. 

4. Treſpaſs Ouare Warrenam ſuam Vi & Armis intravit & fugavit ili 

dem, and killing Conies &c. Ihe Defendant ſaid that the Place where Ec. 
is his own Franktenement and Soil, Judgment of the Writ ; becauſe he cat- 
not enter into his own Soil V Arms. And by the beſt Opinion, be- 
cauſe the Writ is in Warrenam intravit, and not in Terram intravit, 
the Writ is good; for it may be the Warren of the Plaintiff and the Soil 
of the Detendanr ; Quzre ; and per Martin, clearly this does not $0 f 
all the Writ ; by which he anſwer'd to the reſt, and as to chaſing, ſd 
that the Land where &c. is keld of C. P. and not of the Plaintiff; 7 22 
Si Actio without ſhewing how he has Warren there and the Plaintif 
ſhew'd Title by Preſcription to have Warren appendant to his Manor of D. 1 
the ſame County, &c. Br. Warren, pl. 1. cites 3 H. 6. 12. 

5. The Writ is Vi & Armis tho it be another's Franktenement. Br. \\ 
ren, pl. 2. cites 34 H. 6. 28. | ſeal 

6. Treſpaſs Vi & Armis for entring into his Free Warren and tak; Jac 
his Hates. The Defendant ſaid that the Place is the Franktenement It 
who licenced him to enter and chaſe, per quod &c. And no Plea ; tor t 
may be his Franktenement, and the Warren of the other by which he the [ 
added to his Plea, ab/que hoc that he had Warren there, and non allocat!, 
tor this amounts to Not Guilty, by which he ouſted the Traverle, and 
added, Judgment if without Title thewn he may claim Warren; It hen 
allocarur ; tor it is only Writ of Treſpaſs, in which he cannot recorer 

| arre: 


[ | 


| was compelled to anſwer by Award, becauſe it may be that he has only a 


—_—_— 
— 
2»2ü2%—6uꝗ 


— 2 


it. th... Auth. 
— 


__—_— 


Warren but Damages tor the 'Treſpaſs, and is in Poſſeſſion; and there- 
fore a Man ſhall mot be compelled to fhew Title; and after, by Rule of 
Court, nothing was enter'd bur Not Guilty, and he ſhall give his Mat- 
ter in Evidence. Br. Treſpaſs, pl. 34. cites 34 H. 6. 28. 43. 

7. Treſpaſs for chang in his Warren, and taking and carrying away the Br. Jointe- 
Hares and Contes ; the Defendant ſaid the Plaintiff had nothing in the Land nancy, pl. 5. 
in which he has Warren, unleſs jointly with . M. who is in full Life not * 


rt | 7 . 36 H.6. 55. 
named in the Writ ; Fudgment of the Writ ; and no Plea, but the Defendant & hy 6.45 


Tunt Eſtate in the Land in which &c. and yet has the Warren alone, as it he 
has Warren by Preſcription, and after purchaſes the Land to him and another, 
yet the Warren remains, and is not extinct as Rent or Common ſhall be; 
note the Difference. Br. Warren, pl. 3. cites 35 H. 6. 55. 

8. Treſpals Quare Warrenam ſuam in D. fregit & Cuniculos cepit, 
ſugavit &c. The Defendant ſaid that the Plaintiff” was ſciſed of three A. 
get, where Ec. in Fee, and leaſed to NM. at Will, wholicenced the Defendant 
to kill the Conies; Judgment it without Title ſhewn &c. Er non alloca- 
tur; Per Catesby, this thall be a good Plea in Treſpaſs of a Cloſe bro- 
ken and Contes taken; and per Danby Ch. J. this is true; tor the War- 
ren does not paſs by the Leaſe, and a Man may have Warren in his own 
Land, by which the Defendant /aid that the Place is three Acres, which 
was the Franktenement of F. N. and that he by his Command enter'd and 
till d the Conies, abſque hoc, that the Plaintiff has Narren there. And no 
Plea; tor it amounts to Not Guilty. Br. Warren, pl. 6. cites 5 E. 4. 53. 


For more of Warren in general, See Foreſt, Prescription, Waſte, 
(D) pl. 12. &c. and other Proper Titles. 


Waſte. 


[A] Waſte. Prohibition at the Common Law AS. 
[to the Clergy. | ere 


. Furt 4 eee, 2 . 251 ö —..— A. 4 , * L 

ee, . b , nn, 4475 * , 2 A | 

l, FF a Biſhop cuts and ſells the Trees of his Biſhoprick, for this Maſt s. C cited ,/Z-. e 2 e. 
a Prohibition (hall be granted to him, commanding him to yer Cole . . 5 
dale doing luch waſte. M. 12 Jac. B. K. per Curiam. Dill. 13 1 115 ee 4.9 FEE} 
ac. B. R. 35 E. 1. Rclolved in Parliament, the Biſhop of Dur- in Liford's TL e A. 37 
ban's Cale, Co. 11. 49. Caſe, - 
n in 


Roll. Rep. 86. pl. 24. i i aw =o 
86. pl. 34. in Caſe of Stockman v. Whither, and ſays it ſeems to be good Law; for it is 
the Dowry of the Church, and the King is Patron of the Biſhoprick. 


2. So if a Parſon or Vicar Waſts the Trees of his Parſonage or Vi Rol! Rep. 
ridge, a Prohibition ſhall be granted for it is the * che $39: by 1h. 
8 


C. by the 
Au C. by the 


4 dt. 
* 


434 Waſte. 
Nr of Church, D, 13 Jar. B. R. between Soakes and Harvey, tefolnn, 
LKnovwie any Drohibition granted; and there Hackers Caſe, reſolved, and Pra 
3% hibition granted. Co. 11. Liford's Caſe, 49. The Patron may haye 
z gut. the Prohibition. 


158. 8. C. 
bend accordingly, and was againſt a Vicar for lopping and cutting down Timber-Trees growing in the 


Church- Yard. 


3. So if a Prebendary waſts the Trees of his Prebend, the Para 
may have a Prohibition. Between Ackland and Atwell, Prohibition 
granted by the Ld. Coventry, Lv. Keeper, for the Prebend of Cat 
ton in Oevon. 3 5 | 

Poll Rep. 4. It was holden in this Caſe, That if a Biſhop, Parſon, or other E. 
56. pl. 34% cliſiuſtical Perſon, cuts down Trees upon the Lands, unleſs it be for Rea. 
oe Fong rations of their Eccleſiaſtical Houſes, and do, or ſuiter to be done, any 
Stockman Dilapidations, that they may be puniſh'd tor the ſame in the Eccleſiaſt. 
v. Whither, cal Court, and a Prohibition will not lie in the Caſe ; and that the fame 
and there js @ good Cauſe of Deprivation of them of their Eccleſiaſtical Livings and 
— Dignities. Bur yet tor ſuch Waſts done, they may be alſo puniſh'd by th 
if this Biſhop Common Law, it the Party will fue there. Godb. 259. pl. 357. Mich. 


of Sarum 12 Jac. in B. R. Salisbury Bithop's Caſe. 

cuts and i 

ſells the Trees, and does not employ them for Reparation, and any one would move it, he would gran 
à Prohibition; and the other Jultices ſeem'd to agree to it. 


Sid. 152 pl. F. On a Motion for Prohibition, the Suggeſtion appear'd to be that the 
20. Earl of Parſon had dg and uu Lead- Mines in his Glebe, and had felPa timber; 


3 and it was inſiſted that this was Waſt, and prohibitable by 35 E. 1. Þ: 
S. C. ſays non profternent” arbores c. Bur per Cur. Ir lies not for Mines; tor then 


the Court Mines in Glebe-Land can never be open'd. Lev. 107. Trin. 15 Car. 2 
doubted of B. R. Rutland's (Earl of) Caſe. 


the principal 
Caſe, becauſe otherwiſe Mines in Glebe can never be open'd. 


[B] Againſt whom it lies. Eccleſiaſtical Perſons. 
| Or others. | 


* It ſeems 1. EX Vicecomiti ſalutem; Cum ad nos providere pertineat ut Ele 
chat (vel)or N moſina que de patronatu noſtrorum predecefſorum, & noltto 
ſome ſuch fliſt in ſtatu debito abſque vaſto venditione vel deſtructione inde faci 
here omit- CNDa COnſervetur ; Tibi præcipimus quod non permittas, quod Abbas de 
ted; and that G. &c. * ſui vaſtum venditionem vel deſtructionem faciant de boſcis, do- 
the Meaning mibus [five] hominibus, pertinentibus ad prioratum, five Cellam del. 
is va dor) quod eſt de patronatu noſtro & taliter te habere in hac parte ne pt 
his (Mooks Defect tuo vel inmiſtrorum tuorum ad te nos graviter capere debt 
( 

or Servants) AMUS. Teſte Rege 11 Rot. Clauſarum Memb. 10. And ther! 
doWaſte &c. after a Mrit directed to the Sheriff, quod Scire faciat Abbati de ©. 
t Priori Cellæ ſuz de L. quod ſint coram nobis in Octabis ut lupe 

detectibus cc. reſpondeant. 
Hob 36. pl. 2. Pending a Quare Impedit, if the Incumbent cuts Trees upon tif 


41. Prury Glebe, and upon the Lands of Copyholders of a Manor, Parcel d 


v. Ken, the Rectory, a JIrohibition lies. Hobart s Reports, 51. beten 
Prenty and Kent, 


; 1 


8 . 
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3. N Prohibition of Maſt lay againſt Tenant by the Curteſy, Te: Co Lin 316. 


nant in Dower, and Guardian in Chivalry, at the Common Law. 8. *— 
Co, Litt. 53. b. [i] Br. Waſte, 


pl 139, Cites 
EY r. & Stud. 
lib 2 as to 1 by the Curteſy and in Dower, and that Damages ſhould be recover'd againſt them 
at Common Law, 

Tenant in Dower and Guardian were puniſhable at Common Law by Prohibition, and 
thereupon, if they did Waſte F N. B. 55. (C) : g r e 

At the Common Law, if be that had the Inheritance did fear (for Example) that Tenant in Dower &c. 
world do Waſt, he might, before any Waſt done, have a Prohibition directed to the Sheriff that he 
ſhall not permit her to do Waſte. And this was the Remedy that the Law appointed, before the Waſt 
done by the Tenant in Dower, Tenant by the Curteſie, or the Guardian, to prevent the ſame, and this 
was an excellent Law. And this Remedy may be uſed at this Day. After Wa done, there lay an 
A&ion of Il aſt at the Common Law in this Form; Rex Vicecom' ſalutem, fi talis fecerit te ſecurum de 
clamore ſuo proſequendo, runc pone per vad', & ſalvos plegios talem mulierem &c. quod fit coram juſ- 
ticiariis noſtris & c. oftenſura quare fecit vaſtum, venditionem, & exilium de terris, hominibus, redditi- 
bus, boſcis, vel gardinis, quz tenet in dotem de hereditate ralis in tali villa, contra prohibitionem noſ- 
tram, & habeas ibi nomina plegiorum, & hoc breve, teſte &c. The Writ ſays contra Probibitionene 
wfiram, yet the Plaintiff might well maintain his Writ, albeit no Writ of Prohibition of IM aſt bad been 
ſurd cut before ; for that the Common Law was a Prohibition of itſelf; and fo ſays Bratton, ſpeaking of 
we Waſt done by a Guardian; Dominus vaſtum emendabit fic, quod damna reſtituet five vaſtum fecerir 
ante prohibitionem five poſt, 2 Inſt. 299, 300. 


4 Bur no Prohibition of Waſte lay at Common Law againſt Te- Br. Wat, 
nant for Lije or Years, becauſe they come in by their own Act, and 55 en 
the Leſſor might have provided that no Waſt thould be done. Co. b 2 8 . 
Litt. 53. b. [54. d. 355. b.] and that ſo 


it was of 
Tenant pur auter Vie. — But it lies on the Statute of Marlebridee 23. 11 Pep. $1. b—And Statute of Glou« 


ceſter 5. gives an Action of Waſt againſt the Leſſee for Lije or Years. Co. Litt. 54. b. 


5. If a Parſon is Tenant in Common with another of a Wood, or other S. C. cited 
Land, and the other Tenam does Waſt in the Land or Wood &c. the Par- . Coke Ch. 


lon ſhall have a Prohibition. F. N. B. 49. (I) 25 3 8 


Liford's 
Caſe; and ſays that if the other endeavours to do Waſt, the Parſon for the Preſervation of the Timber. 
Trees ſhall have a Prohibition againſt him not to do Waſt, becauſe (as the Chief Juſtice ſaid) i, thePar- 
ſn of a Church «vil waſt the Inheritance of his Church to his own private Uſe, in cutting the Trees, 
the Patron may have Prohibition againſt him; for the Parſon is ſeiſed as in Right of his Church, and his 
Glebe is the Dower of his Church, and therefore ſince Prohibition lies againſt him, it is but reaſonable 
tar he ſhall have the like Remedy againſt him who holds with him in common. 11 Rep. 49 a. Mich. 
12 Jac, in Liford's Caſe. Roll Von 100. pl. 44. in Cale of Stamp v. Clinton, alias Liford, S. C. 
& d. P. by Coke Ch. J. accordingly. 


6. A Prohibition is awardable againſt any who waſts the Houſes of the 8 C. cited 


Parſon Incunibent, or cuts the Trees, or does any Waſt, Agreed by all the — BY 1 
juttices. Mo. 917. pl. 1303. Hill. 13 Jac. B. R. Saccar's Caſe. of Knowle 


v. Farvep 
That afrer 7 in Quare Impedit by the King v. Sacker, and Writ to the Biſhop, Sacker con 
tinued Poſſeſſion, and waſted the Vicarage-Houſe, and a Prohibition was granted; and it was ſaid that 
* 92 might have this Writ againſt him, for it is the Writ of the King. The Prohibition was Not to 
alt. 


7. The Prohibition of Waſte was abrogated, and the Action of Waſte 


framed upon the Act of Weſtm. 2. [cap. 14.] as in the Regiſter appears. 


2 Inſt, 146. 


[C] Waſte 


J 
[ 


| 
[ 
| 
| 
| 
| 


_ ———c_ cc —-— — > = 


Waſte. 


2 | 
lc] Waſte by the Statutes. Of what Things ſimph 
Waſte may be. 


* Br. Waſt, I. IF a Man cuts Aſhes it is Maſte. Contra 38 E. z. 7. UB. 


pl. 4. cites 

S. C. [But there, and alſo in the Year-Book, the Aſh is mention'd to be of the Value of 44. only, +; 
whether that may not be the Reaſon why it was held not to be Walt, may perhaps be a Queſtia! " 
the ſame ſeems not very plainly expreſs'd ] z Tor 


Mo $12. 2. Waſt may be committed in cutting of Beeches in Buckingham. 
p 2599 q. lite, becauſe there by the Cuſtom of the Country it is the * js 
Ns Tiniber. . 8 Jac. B. per Coke, ſaid to be adzudged in the Ear 
initead of Ok Cumberland's Caſe. Co. Litt. 53. 


Beeches, it 
1s there mention'd as of Birches. 
* And are converted to Building. Co. Litt. 53. (r) 


3. So Waſt may be committed in cutting of Birches in Berkſtir, 
becaule they are the principal Trees there for the moſt part. Cr. u 
Ja, B. Jer Coke, if the Tenant deitroys, or ſtiffers to be dc 
uo d, a Quick-et Hedge of Whitethorne, this is Waſte, Cy, 
+ 33» 
| 4. The Cutting of Trees which are Aridæ, Mortuz, Cave, nor 
. 3 3 exiſtentes Maheremium, neither bearing Fruit nor Leaves in Summer, 
2) ; Tac. ts not Walt. Co. Litt. 353. | 
B. R. in Caſe of Brook v. Rogers. 


5. Jt the Tenant of the Land builds a new Houſe where there was 
not any before, and after ſutters it to be waſted, Action of Waſte lies. 
Co, Litt. 53. 

6. Ik a Leſſee Ie Statiuncula, Anglice, the Standings ae 
oſtium Meſuagii ſui ſtare & etle diſcooperta & irreparata per quod 
Maheremium Statiuncularum illarum devenit corruptum & ratione inde 
ruinam minatur, it is Maſt. JI, 8 Car. B. R. between Nu 
and his Wife JIlaintiffs, and Ge rt and his Wife Defendants, ii 
Writ of Error adjudged, and the Judgment given in Banz at 
firm'd accordingly, 


D] lat Ati ſhall be ſaid Waſte. 


D. 37. Male- 1. J F the Tenant converts Arable into Wood, or e Converſo, it l 
_ Waſte ; for it not only changes the Courle of Þusbandry, bit 
Spiok.— so alſo the Proof of Evidence, Co. Litt. 53. b. Pobart's Reports, 


f ancient 
Paſture. Ch. Cale 295.4 254 


6 57" th x4 Temple It is not enough to ſay it was Paſture Diu ante, but to make it Waſ! it ugh: 


to be Paſture Time out of Mind, Arg. 2 Show. 8. in Caſe of Gunning v. Gunning. 


e 
2.3 


0 


ary 
for 


Ma 
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2. Ik a Leſſee ſuſfers arable Land to lie freſh, and not manur' d, ſo Br. Wag, pl. 
that the Land grows full of Thorns and other Trees, this is not Waſte, 5 8 P. cites 


— 


jut il Husbandry. 2 h. 6. 10. b. Curia. CD | 


a | (M)S.P. 
3. Ik Tenant in Dower of a Manor to which Dilleins are regardant, F. N. B. 60. 
manumits the Villeins, this is not any Waſte, becauſe it is not any ©) in the 


Vanumiſſion but againſt herſelf ; for he in Reverſion may ſetſe them ed 


after her Death. * 2 Þ. 6. 11. Curia. Cites 2 H, 6. 
| 11. a. 14 l. 
SIE LL * Br. Waſte, pl. 5. cites 8. C. of a Tenant for Life in areal. 


4 Bur ff ſhe had bear the Villeins, or conſtrain'd them to do other * Br. Waſte, 
Services Which they did not before, by which they go out of the W. ne 
Seigniory, it 18 Waſte. TY ID. 6. 11. Time of E. I. B. B. Iſſue F. N. B. 55 
Whether the Villeins departed per Ourittam of the Leſſee or not, (c)s y.— 

a | Ibid. 60. (O 
k that De ſtruction of Villeins by Tillage, is adjudg'd Waſt. [And fo are both the Engliſh Editions, 
viz. (by Tillage) but the French Edition is (by Tallage) which ſeems more agreeable to the Year-book 
of2 H 6. 11. which is by conſtraining them to do more Services than they were wont to do; and 
Tallagium, according to Sir H. Spelman, is to be underſtood for an unjuſt Exaction of Services not 
due.) And Ibid. tn the new Notes there (d) fays, that if Villeins by Reaſon thereof go out of or leave 
the deigniory, it is Exile, and puniſhable in Waſte ; and cites 2 H. 6. 11. a. and 14 H. 4. 11. And 
accordingly 2 Inſt 304. ſays, That Exile and Deſtruction of Villeins by Tallage and Oppreſſion, is 
Waſt ——Co. Litt 53. b. ſays, that Exile or Deſtruction of Villains or Tenants at Will, or makin 
— poor, > — they were rich when the Tenant came in, whereby they depart from their ſevera 

enures, is Waſt. 


5. Ika Leſſee converts a Corn-mill into a * Fulling- mill, it is Waſte, * Cro bg 
Tr. 5 Jac. B. by 2 Juſtices. Jn ſuch Places, where, by the Cuſtom 182. pl. 22. 


rin. 5 Jac. 


ot the Country the Plowing of Meadow is good Husbandry, and for 5 R. in Caſe 


meltorating of the Meadow, there the Plowing of it is not Waſte, of che City 
of Lond 

v. Greyme Converting a Brew-howſe of 120 I. per Annum into otLer Houſes let for 200 l a wang is 

Waſte, becauſe of the Alteration of the Nature of the Thing, and the Evidence. 1 Lev. 309. Hill. 

22 & 23 Car. 2. B. R. Cole v. Green. — 2 Saund. 252. S. C. 


6. Tf an ancient Meadow, which has been Meadow Time out of: Brownl. * 


Mind cc. as Brook-Meadow be converted into Arable, it is Waſte, 0. 
. 8 Jac, B. Treſham and Lamme, Her Curiam. 2 
ingly. 


F. N. B 59. (N) S. P. 
i: was inſiſted upon that the Nature of the Ground was for 


Chan. Rep. 116. 13 Car. 1. Fermier v. Maund. 


Chancery would not give Way to the Plowing up of ancient Paſture, tho* 
Tillag-, and had been formerly plow d. 


7. But if Meadow be ſometimes arable, and ſometimes Meadow, and Sy + ol 
ſomerimes Paſture, there the Plowing of it is not Waſte, 9. 8 Jac. ANY 


B, Per Curiam. * 
5 46. Treſham 


v. Lamb, 8. C according'y. 


8. The Converſion of Meanow into Arable is Waſte ; for it not only ee 59. 
changes the Courſe of Husbandry but the Proof of his Evidence. Cod. \* = Jia. 
Litt, 53. b, Hobart's Reports, Caſe 295. [296.] 7 v. 

| p10 C, nome 
Subverſion of Meadow is not Waſt, but ill Husbandry, and may be reformed in a Year. Br. Waſt, pl. 
143. Cites 10 H 7. 2.—— Converting a Meadow into a Hop- garden, is not Waſte; for it is imploy d to a 
greater Profit, and it may be Meadow again; Per Windham and Rhodes J. but Periam J. ſaid, tho! it 
be a greater Profit, yet it is alſo with greater Labour and Charges. 2 Le. 174- pl. 210 Trin. 29 Eliz, 
CB. Anon —— But converting of a Meadow into an Orchard, is Waſte, tho" it be to the greater Profig 
of the Occupier ; Per Periam J. 2 Le. 174. pl. 210. Trin. 29 Eliz. C. B. Anon. 


31 9. A 
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Waſte. 


9. A ſuffering of Germens to be deftroy'd with Beaſts, tg Waſte, | 


So for cut- 
ting the 
6 DD. 6. 67. 


Br. Waſt, pl. 10. cites 9 H. 6. 65. But ſays that the Defendant brought Writ of Error immediately 
Sce (E) pl. 27. | 


10. Tf a Leſſee or his Servants ſuffer a Wood to be open, by 
Beaits enter and eat the Germens, tho they grow again, yet it is Waſte. 
for atter and Eating they never will be great Trees, but Shrubg 
1190. I. U. | 

v Tf the Tenant of a Park ſuffers the Pale to decay, by which the 
Deer are diſpers'd, it is Maſte. Co. Litt. 53. Hobart's Reports, 
that the Caie 295. 

Park 1+ not 


inclos'd, is Waſt. Br. Waſt, pl. 130. cites 12 H. 8. 1. 


Suffering 
the Pale to 
decay; ſo 


Ow. 66. 12. If a Leſſee plows the Land ſtor'd with Conies, this is ngt 
3 Waſte, unleſs it be a Warren by Charter or Preſcription. . 40 El, 
12, 522 B. between Me and Hoyle, adjudg'd Per Curiam. 

be Waſt.— 

Noy 70. S. C. adjudg'd not to be Waſt. | 


13. So it is of a Warren by Charter or Preſcription. See Noyz 
Reports between 4oy/e and Moyle Jo. Tr. 40 El. B. between Mi 
and Moyle. Contra 17 E. 3. J. b. of a Fiſhery. 
S P. And ſo 14. Ik the Tenant of a Dove-Houſe, Warren, Park, Vivary, Eſtan- 
ir was hold- gues, Or llich like, rakes ſo many that ſo much Store is not left as be 


en, Paſch. 2 . ” 
'Eliz. in found at the Time of the Demiſe, it ts Maſte. Co. Litt. 53. Dobart' 
CB. Er Reports Cale, 295. [296]. e 


C. B. Et ſic 
de ſimilibus. | 
And ſo if the Tenant deſtroys the Doves, or Game &c. it is Waſte. And he that has the Inheritance hall 
recover the Dove-Houte, Park &c. And therefore the Makers of the Statute of Glouceſter, meaning to 
K — my ; your uſed this General Word (Thing.) 2 Inſt. 304 , 

If Leſſee of a Pigeon-Houſe ſtops the Floles that the Pigeons cannot build, Walt lies, as i 
jadg'd. Ow. 67. in Caſe of Moile - Moile. « as it has been af 


See (E) pl. 3o. 


Deſtroying 15. Ik a Leſſee of Land deſtroys the Cony-Boroughs in the Land, 
þ meg it nor being a Free Warren by Tharter or reſcription, it ſeems it is 


kae, not Waſte. Tr. 9 Car. B. Rot. 1746. inAction ot Waſte, it being al 
+ Late of » ſign d for Maſt, and found by Verdict that he had done Mate therein, 
Warren is pet the Plaintiif releaſed it and took Judgment for the Reſidue oi 


_ alt, the Walts tound by the Jury. 
. / . 
Moyle v. Moyle. 4 Le. 240. S. P.— — It was uſual to have Waſt againſt thoſe that made Ha 
in the Land, but not againſt thoſe that Pop them up, becauſe thereby the Land is made better; Pct 
Walmſley J. Ow. 67. Trin. 41 Eliz. in Caſe of Moile v. Moile. | 

It is not Waſte, nor will Walte lie for Conies, becauſe a Man has not Inheritance in them, and a Mat 
can have no Property in them, but only Poſſeſſion; Per Curiam. Ow. 67. Moile v. NMoile. 


Waſt may be 16. Default of Coverture of a Houſe ig Waſte, tho' the Timber be 
Houſes, by ſtanding. 18 E. 3. 15, 3 


pulling or proſtrating them down, or by ſuffering the ſame to he wncerer'd, whereby the Sparrs or Ri 


q . — or other Timber of the Houſe are rotten. Co. Litt. 53. (a) F. N. B. 39. 
Bat your 17. Ik a Leſſee raſes the Houſe, and builds a new Houſe, if it be not 
Houſe fell ſo long and wide as the other, it is Maſte. 22 I), 6. 18 b. 


by irs being ruinous, and he made anew one, this needed not to be ſo long and fo wide as the old Houſe 


= >. 15 Newton; quod non negatur. And fo ſee the Diverſity, and nota bene, Br. Waſt, pl. 93. 
80 0 


18. So 


is 


—_ 4p 


18. So if he rebuilds it more large than it was before, it is tBaſte ; 
fir it will be more Charge tor Leſſor to repair it. Co. Litt. 53. 
i9. Jf a Leſſee lings down a Wall between a Parlour and a Cham- So of a Par- 
ter, by which he makes the Parlour more large, it is Waſte, becauſe it tion be- 
cannot be intended for the Benefit of the Leflor, nor is it in the bree han- 
Power of the Leſlee to tranſpoſe the Houſe. Kell, 13 Þ. 7. 37. b. Chamber. 
pl. 143. cites 10 UH. 9 


20. Tf a Leflee pulls down a Hall or Parlour and makes a Stable of 
it, it is Waſte. Bell, 13D. 3. 37. b. 39. 

21. Ik a Leſſee pulls down a Garret over-head, and makes it all one 
and the lame Thing, it ts Waſte. Rell, 13 I), 7.37. b. b Keble, 

22. Tf a Leſſee of Land makes a new Houſe upon the Land where :: Mod. 7. 
there was not _ before, this is not Maſte; for it is for the Benefit contra, and 
of the Lefſor, Kell. 13 P. 7. 38. b. by odd. 19. 38 El. B. K. in {17 
(zcill and Cave's Cale, by two againſt one, Contra Co. Litt. 53. It Wat. 
(ems, that it is not Maſte tor a Leſſee at the End of a Term to ſow the Anon. 

Land wich Woad, tha" it will not well bear Corn for / Bears after. 
Contra I. 8 Jac. B. by Coke and Forſter. 

23. Jf the Tenant digs tor Gravel, Lime, Brick-Farth hid in the 
Ground, or ſuch like, it 18 Maſte, not being open at the Time of the 
Leaſe. Co. Litt. 5 3. b. 

24. If a Leſſee digs Slat-Stone out of the Land it is Waſte. 9 . RAT 
h, 6. 66. b. Co. Litt. 53. b. Fol. 816. 


gr. Waſt, pl. 10. cites S. C.— Digging for Stones, wnleſs in an Ancient Quarry, is Waſte, Va 1 
fils it up again, Ow. 67. in Caſe of Moile v. Moile. F 


25. So tf he digs Coals it is Waſte. 9 D. 6. 66. b. Co, Litt. 53. b. Br. Watt, 
lot being open at the Time of the Leaſe, Co. Litt. 54. b. Hobart's $719 les 
Reports, Cale 295. E. N. k. 59. 


(N) — 
Leaſe of Land in which there was a Coal-Mine, but not open at the Time of the Leaſe ; if the Leſſee 
opens it, it is Waſte ; and if he aſſigns his Intereſt, it is ſtill Waſte in Aſſignee ; but where the Leaſe is 
of Lands, and all Mines in it, there the Leſſee may dig in it. 5 Rep. 12. a. b. Trin. 41 Eliz. C. B. 
darders's Caſe Cro, E. 683. pl. 15. Sanders v. Norwocd S. C. that it is Waſte in the Aſſignee of 
the Lefſee to dig Coals, tho' the Mine was open'd by the Leflee.— Brownl. 241, Saunders v. Marwood 
d.C. accordingly. 


26. But if Leſſee of Land with Mines of Coals, Jron, and Stone, 
digs the Coals, Iron, and Stones, ſo much as is neceſſary tor him to Uſe 
without ſelling, it is not Waſte. 17 E. 3.7. h. Hobart's Reports, Caſe 
295. Admitted {that} where Mines of Coals are granted by expreſs 
N wh, the Leflee may open and dig them, tho' not open'd at the 
MIC made. | 

27. Ia Leſſee digs for Gravel or Clay for Reparation of the Houſe, 
not being open at the Time of the Leaſe, it is not Waſte no more than 
the Cutting of Trees for Reparation. Co. Litt. 53. b. 

28. Tf a Leſſee digs the Earth and carries it out of the Land, Action 
of Waſte lies. M. 9 Car. between Nowe!! and Donning, adjudged by 
Qmitting it in Mrit of Error, and only queſtion d becaule the norit 

$ eftodir Terram and 100 Load Terre inde provenientis aſportavit; 
It was not proper to call it Land when it was dug, but this ad- 
gd good alſo, 


29. It a Leflee digs Clay [or Loome) it is Waſte, D. 1 Ma. 90. b. Adjudg'd 


Co, Litt, 53. b. baby ed 4 — 


impair'd by the Digging of it. Br. Waſt, pl. 93. cites 22 H. 6. 18. 


„0. Ik the Tenant digs for Mines of Mettal hidden in the Soil, it 
5 Paſte, Co. Litt. 53. b. 


31, Put 


— — — 


| and Walſh. . 


440 Waſte. 
31. But ik the Mine be open at the Time of the Leaſe, the Leſſce n 
dig and make his Profit of it. Co. Litt. 54. b. N 
32. Ik there be one Mine open in the Land, and another Mine ns 
open, and the Owner leaſes it to another, with the Mines in it 
may dig in the open Pines, but not in the cloſe Wines ; Bur oth 
wile it would be tf there was not any open Mine there, but all da 
tor otherwtle the Grant would take no Effect, Co. Litt. 54. b. 
Br. Waſt, 33. Ika Leflee ſullers a Sewer or Wall to be not repair'd, dy which 
bite the Sea ſurrounds the Meadow, and conſumes it by Inu ndation, m 
% Loturam Terre, it is Waſte, 20 . 6. 1. b. 17 E. 3. 45. Co. Lit, 


adds 4 

2 53. b. 

Mo 62 pl. TIED | 

173. Trin. 6 Eliz. Anon. S. P. admitted. Mo. 73. pl. 200. Trin. 6 Eliz. Anon. S. P. by Dy 
10 Rep. 139. b. in Keighley's Caſe, S. P. by the Reporter. y 


34. So if by ſuch Default the ſweer Water does ſuch Damage hy Jy 
undation. 20 P. 6. 1. b. Co. Litt. 53. b. Dobart's Report; 
aic 295. 
35. 85 a forttort, if arable Land be ſurrounded by ſuch Default; fr 
: 1 . the Parle and other Manurance fron 
no. 20 0. 6. 1. U. 
Permitting a 36. Jt a Leflee permits a Chamber fore in decaſu pro defectu Plauſr. 
Houſe to de tionis, Anglice Plaiſtering, per quod grofſum Maheremium devenit p. 
Waite” B. tridum & Camera illa turpiſſima & fœdiſſima devenit, Action of Wa 
Waſte, pl. lieg for it. D. 8 Car. B. G. between Weymouth and his Mife Plan 
143. cies 10 tifts, againſt Gert and Elizabeth his Mike, in Mrit of Error, up 
H. . 2-— Judgment in B. adjudg'd, and firſt Judgment affirm'd, 


Contra if it ; 
was ruinous at the Time of the Demiſe, and [in ſuch Caſe] the Termor is not bound to repair it, notuit. 
ſtanding it falls in his Time. Ibid, 


"On C. 381. 37. So if a Leſſee permits the Walls to be in Decay for Defaults 
33 5 Daubing per quod Maheremium devenit putridum, Action of Walt 
houſe v. lies. Mich. 9 Car. B. R. between Newell and Donning adjudged il 
Corbett, Writ of Error upon Judgment in Bank, and the firſt Judgment i 
5 Cebu. firm''D accordingly, Intratur. Mich. 8 Car. Rot. 271. Cx. Cu 
appear. And B. 1746. between Sir 7% Corbet and Str James Stonehouſe, adnit 
Ibid. 400. pl. ted and adjudged that Action of Maſte lies for permitting Mutes 
9. S. C bur Meſuagiorum tore in Decaſu + & irreparatos in Detectum ovlimatis 
DS ms, Anglice Oawbing & Plauſturationis eorundem, upon NoWil 
3 vone pleaded ; and this allo e in Writ of Error upon it 
not S. P.— A. + 9 * + 133. 
Jo. 354. pl. 
1. S. C. but S. P. does not appear. 


be 5&8 - 
7. ce O49, 


38. Breaking of a Pale is not Waſte. Br. Waite, pl. 94. cites 22 H. 

| 24. Per Cur. | | 

If a Wall WE So of 4 Wall uncover d, this is no Waſte, but of a Wall cor 
Ho eden with Thatch, and of a Pale of Timber cover d, this is Waſte, which 
= Tenant olg ht to be ſbeun in the Writ. Br. Waſte, pl. 94. cites 22 H. 6. % 


the Tenant 
comes in, it Per Cur. 

is no Waſt, ö 

if it be ſuffer'd to decay. Co. Litt. 53. a. 


40. Breaking a Hedge is not Waſte. Br. Waſte, pl. 94. cites 22 H. 64 
Per Cur. : 

41. Deſtruction of Saffron-heads in a Garden, is not Waſte, Br. Wale, 
pl. 143. cites 10 H. J. 2. | 

42. Tho' there be 20 Timber growing upon the Ground, yet the Ten! 
at his Peril muſt keep the Houſes from waſting. Co. Litt. 53. a. 


(d 
43. Bi 


; Ir * - —— . 
V alte. 44.1 
43. Burning the Houſe by Negligence or Miſchance is Waſte. Co. Litt. $3. 


b. (t) 
b A leaſed a Houſe and Land for Years by Indenture, in which 2 Ift. 145. 
was a Clauſe, That if Leſſee happens to do any Waſte, the Leſſor may re-enter. FM the 


The Leſſee ider d rhe Honſe to fall for want of covering and repairing. T ho Ce 


the W ords were (to do any Waſte) yet Dyer and Walſh, inclined that and fays, 
Leſſor might re-enter, becauſe ſuch Waſte is puniſhable by the Statute of that the 


Glouceſter, and the Words (any Waſte) is general and indiſlerent to ei- Words | hy 
/ 


ther of the 2 Kinds of Waſ?, viz. voluntary or negligent &c. Quære. D. Wal) in ” 


291. b. pl. 21. Hill. 11 Eliz. Anon. legal Under- 
5 ſtanding in 
the Statute of Marlebridge, includes as well permiſhve Waſte, which is Waſte by Reaſon of Omiſſion, 
or dot doing, es for want of Keparation, as Waſte by Reaſon of Commiſſion, as to cut down Timber- 
Trees, or proſtrate Houſes, or the like; and the fame Word hath the Statute of Glouceſter, cap. 5. 
Que aver fait Waſt, and yet is underſtood as well of paſſive as active Waſt ; for he, that ſutfers a Houſe 
to decay, which he ought to repair, doth the Walſte; So as this Word, facere, hath not only this Signi- 
kcation in a penal Statute, but in a Condition alſo. s 


* 


35. The telling Hora- Beams, Hazels, Willows, Sallows, tho' of forty 
tars Growth, is no Waſte, becauſe theſe Trees would never be Timber; 
Per Meade J. Godb. 4. pl. 6. Hill. 23 Eliz. C. B. Anon. 

46. Drvi/ion of a great Meadow into many Parcels by making of 
Dirches is not Waſte ; tor the Mcadows may be the better tor ir, and ir 
is tor che Profit and Eaſe ot the Occupiers of it. Sic dictum fuit. 2 Le. 
174. pl. 210. Trin. 29 Eliz. C. B. Anon, | | 

47. The Breaking a I care is Waite, and fo of the Banks of a Fiſh-pond, 
{o that the Water and Fiſh run out. Arg. and agreed per Cur. Ow. 67. 
Trin. 41 Eliz. in Caſe of Moyle v. Moyle. 

4s. It Leſſee of a Hop-Yard plows it up and ſows Grain there, 
er as it has been adjudg'd. Owen. 67. in Cafe ot Moile v. 
Mole, 

49. B. Leſſee for Years upon Condition to do no Waſte, there was a 
Fiſb-Pond on the Lands demiſed, ftored with Carps &c. C. a Stranger de- 
frrop'd all the Fiſh B. being on the Land, and thereupon A. enter'd. The 
Queſtion was, whether this was Waſte within the Statute of Glouceſter ? 

It was ſaid, that it was, becauſe Fiſh are Parcel of the Inheritance; But 
the Court gave no Opinion. 15 Le. 240. pl. 392. Anon. 

50. Leſſee for Nears, the Trees being excepted, has Liberty to take IF 
the Shrowds and Loppings tor Fireboot ; if he cuts any Tree it ſhall 
be Waſte as well for the Loppings as for the Body of the Tree; by Hub- 
2 and the whole Court, without Queſtion. Noy. 29. Rich. v. 
Makepeace. 
| 51. The Law will not allow that to be Waſte, which is zo Ways pre- 
judicial to the Inheritance; Per Richardſon Ch. J. Het. 35. Mich. 3 Car. 

C. B. in Caſe of Barret v. Barret. | 

J. Plowing, burning, and breaking Down-Lands is Waſt. MS. Tab. 
1 Waſt, pl. 1. May 5th, 1710. or March 5th, 1712. Worlley v. 
ccuart. 


5 U [E] What 


_ Walle 


[E] What Act ſhall be Waſte. Of what Thing ſimph 
Waſte may be, without Collateral Reſpeft. 


ur Watt, 1. F White Thorns Maſte may be by cutting down. * 46 E.; 
&. cites 17. 9 D. 6. 67. In + Quick Thorn, (it ſcems it is hit 
+ Br. Walt, Thorn.) 

pl. 130 cites i 

12 H. 8. 1. Eradicating or unſeaſenable cutting of White Thorns is Waſte. D. 35. b Marg pl. x 
Cites it as ſo held by Coke Ch. J. and the Court Tr. 4 Ja. in C. B.. Cro. J. 126. pl. 15. Trin 
« Jac. B. R Anon. S P. and ſeems to be 8 C. | 

1 or ſuffering to be deſtroy d a Quickſet Hedge of White Thorn is Waſte. Co. Lit. 3j 
m). 


1 Waſt, 2. But it is not Maſt to cut down Black Thorns ſimply, unleſs hy 

rf cuts a Wood of them in Generality. 46 E. 3. 17. * 9 0. 6. 1. h, 
IG (but it Does not ſhew what Thorns they are). 

F. N. B. 59. 3. Jt a Termor cuts down Underwood of Hazel, Willows, Mal: 


(m or Oak, which is ſeaſonable, it is not Waſte, M. 11 Jac, B. beter 
If uſually Sir John Gage and Smith, per Curtam, * ; 


cut and ſold 
every ten 
Years, it is no Waſte, but if he dig them up by the Roots, or ſuffer the Germens to be bitten «ith Can 
after they are felled, ſo as they will not grow again, the ſame is a Deſtruction of the Inherirance, ard 
Waſte lies for ir. And mowing the Stocks with a Wood Scythe is a malicious Waſte; and cantinual moving, 
and biting, is Deſtruction. Godb. 210. pl. 298. Sir John Gage v. Smith. 


4; If Aſhes are ſeaſonable Wood to cut from ten Years to ten Years, 


it is not Waſte to cut them down tor Houſeboor &c. » I, 6. 38. 


na cy 22 5. Bur it the Aſhes are groſs of the Age of 9 Years, and able fot 
52. ciresS.©. great Timber, it is Waſte to cut them down. ) Þ. 6. 38. 

of 9 Years it is ſaid (60) Years in all the Editions, but the Y ear- Books are (9) as here in Roll. But i 
ſeems this may * to a Miſtake of the Manuſcript Copy, which might be as in the Year-Book in 
Roman Figures, viz. (IX) and the Printer miftook the (I) for an (L) and fo thought ir (LX) which 
the ſame as (60). 


* This is 6. Ik Oaks are ſeaſonable and have been uſed to be cut always at the 
bo Fry. Age of twenty Years, it 18 not Waſte to cut them down at ſuch Agr 
for (11)*)- or under; for in ſome Countries where there 1s great JIlenty, Oats 
Br. Waft, pl. Of luch Age are but ſeaſonable Wood. 10 I; 6. 1. b. 


134. Cites 

S. C. (viz.) 11 H 6. 1. but ſays that this Caſe was totally denied in the Time of H. 8. for they are of the 
Nature of Timber and may be Timber, but by this Way they never can grow to be Timber. And 'y 
Bromley Ch. J. and Bale f the cutting Oaks of 10 or $ Years Growth is Wafte; for they might be Tin- 
ber hereafter, anch Termor may take Oaks, Aſhes &c. which*are ſeaſonable M cod, which have been uſt 
to be fell'd every 20, or 16, 14, or 12 Years. Br. Waſt, pl. 136. cites 4 E 6. | 
This muſt be by a Cxftor, and ſuch Cuſtom may be alleged in the Wood itſelf without ſaying, In tak 
Villa talis habetur Conſuetudo F. N. B. 59. (m) in the New Notes there (d) cites 4 H. 6. 1. Raft. Eat. 
69. and ſee 30 E. 3. 52. 11 H. 6.5. 


Br. Wat, 7. But after the Age of 20 Years Oaks cannot be ſaid to be Wood 
Er 15 2 and therefore it ſhall be Waſt to cut them down. 110 


H. 6. 1.6. 7. b. 
ſAnd it | 5 
ſeems that this is miſprinted in Roll, and inſtead of (7 b.) ſhould be (1. b.) . — Some hold m 
Termor may take Oaks, Aſhes &c. at 25 or 27, or 30 Tears, if they be ſeaſonable Hood, which 1s c 
Silva Cedua. Br. Walte, pl. 156. cites 4 E. 6. Br. Walt, pl. 134. ſays it was agreed at the Paris 
ment at Sarum, that Conſultation lies of Silva Cedua, tho' it docs not renew annually ; whence * 
ſeems that Silva Cedua is not Waſte, as appears in the Regiſter, F. N. B. 59. (NI) in rhe wt 
Not. 


08 
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Notes there (d) ſays, that Oaks cannot be ſaid ſea ſonable Wood, which are paſt the Age of : 
but by a Cuſtern in any Place where there is Plenty of Wood (Timber) Oaks under bo Years — 5 
ſeaſonable Wood; and that ſuch Cuſtom may be alleged in the Wood itſelf, without ſay ing in tali 
Villa, or Hundredo talis habetur Conſuetudo &c. cites 11 H. 6. 1. 4 H. 6.1. Raſt. Entr. 69. and ſays 

Ge 40 E. 3. 25. 11 H. 6.5 Oaks were /e/t upon the Land for Standi'ls, at the laſt Felling, 20. 
cording to the Statute, and were of the Growth of 16 or 20 Years. Upon the Felling the Oaks in the 
Cloſe ar the Time when theſe were left, Tithes were paid for them. All the Court held, that the 
felling, thoſe Oaks ſo lefr was not Waſte, inaſmuch as it was fell'd for Acre-wood. And Lord Coke 
ſaid, tho" it be of the Age of 20 or 24 Years, yet if the Uſe of the Parties be to tell ſuch for ſeaſonable 


Wood, it ſhall not be Waſte ; and if Tithesare paid for it, it appears that it is not Timber. 
159. 151, Paſch. 10 Jac. C. B. Brook v. Cobb. TRE mber. 2 Brownl. 


5 10 e may be committed by cutting down of certain Pear-trees. 
. 6. 38. | | 

9 So K may be committed in [cutting down] certain Apple-rrees. Br. Watt, 
_ pl. 39. cites 


a a 2 44 E. 3 44. 
—[bid. pl. $2. cites 7 H. 6. 38. Cutting of Apple trees growing in a Garden, is Waſfle; but if they 
crete ſcatteringly] in diverſe Places of the Land, the cutting them is no Waſte. Br. Waſt, pl. 143. cites 


10 H. :. 2. For the Statute is in Terris, Domibus, Boſcis & Gardinis. Ibid. Co. Litt. 53.a. S. P. 


ro. Waſt may be committed within the Statute in an Orchard, tho 
it is not within the Words of the Statute, 44 E. 3. 


11. And if the Apple- trees are abated by a great ind, and fall upon gr. Waſt, pl. 
the Crops, and ſeveral of the Boughs fall into the Land, and the 30. cn 
ſame Apple⸗trees bear Fruit 2 Bears after, it Leſſee grubs chem up, 3 © 


it is Waſte. 44 E. 3 44. b. 
12. So if Leſſee ſuflers the Timber to be uncover'd, and after Re- 


rerlion eſcheats, if Leſſee after abates the Timber of the Houſe, and ſells 
it, it is Maſte. Bur otherwiſe it is it it falls after the Eſcheat without 
Abatement; [0 that of Timber uncover d voluntary Maſte may be 
but] not negligent. 45 E. 3. 3. b. : 

13. Tf a Houſe be feeble, and the Timber periſh'd at the Time of the * Br. Waſt, 
Leafe, (0 that it cannot ſtand, by whtch ic falls within the Term, pl. $4: Cites 
tis not Malte. 49 E. 3. 1. + 7 h. 6. 38. Contra 14 0.4.12. b 
pl. 82. cites 


S. C.— . P. Br. Waſt, pl. 130. cites 12 H. 8. 1. 


— — — 


14. Ik the Poſts of the Houſe are ſtanding, and the Remnant fallen, Br. Waſt, pl. 
the abating of thoſe Poſts is not Maſte; tor it is not a Houle, an : 5 cites 
Paſte ought to be aſſign d in a Pouſe, 40 All. 22. I 

15. Tf the great Timber was ſtanding at the Time of the Leaſe, and * Orig. is 
the“ Ratiers fal len, it is not Waſte to ſuffer it to fall; for he can- (Chcveron:) 
not cover the Houſe without the Natters. 49 E. 3. 1. b. 

16. Tf the Timber be decay'd, and the Walls itanding at the Time 
of the Leaſe, ft is Waſte to ſutter the Walls to fall. 49 E. 3.1. b. 

17. If the Houſe be uncover'd at the Time ot the Leaſe, pet if it talls NALY 
tor want ot Covering after the Leaſe, it 1s Waſte, Ocherwile it it falls Fol. 818. 
for want of Covering betore. * 7 ID. 6. 38. Contra Co. Litt. 53. * By Watt, 


pl. 82. cites 

C. - But if a Frame was once covered in the Life of the Leſſor, and the Leſſee eraſes it after Leſ- 
ſor's Death, the Heir ſhall have Walt. F. N. B. 60. (Q) Marg. cites 45 E. 3. z. 20. Br. Wat, 
pl. 117. S. P. cites S. C. but ſays that M. 2 Ma. 1. it was held e contra by the Chief J. of a new Frame 
wich meter wwas coder d. Bur it was agreed that if a Hewſe be ruinous for Deſault of any Coring at 
the Time of the Death of the Leſſor, and 7 bo the Tenant ſuffers it to be more ruinous, that of this new Ruin 
the Heir ſhall have Action of Waſte ; for this is a Waſte which continues; for of the Putritude which 
came in the Time of the Heir, the Heir ſhall have Action of Waſte. Contra of that which was in the 
Life of his Father. Br. ibid. : 


18. Tf a Grange falls before the Leaſe, and after the Leaſe Leſſee 
_ a new Grange, and does Waſte therein, Action lies for it, 12 Þ. 
+ 3. b. 


19. Tf 


E * 
444 Waſte. 

Br. Waſt. 19. If the Leſſor duripg the Leaſe makes a Cotage upon the Land 

pe ene without Content of che Leflice, no Maſte can be committed in it. 49 

| E. 3. 1. | 5 ; 

Br Wa [o] Ff the Baron builds a Houſe upon Land of which he is poſſeſs'q 

pl. ui. cites in Right ot his Wite, and dies, if the Wile commits Waſte in it, the 

8 C. Action lies againſt her. 9 9. 6. 52. For ſhe ought to repair it. 

Tf Leſſee 20, If a Letlee eretts a new Houſe where none. was before, ff 

for Years abates it, Action ok Maſte lies againſt him. 17 R. 2. Fitzh. Waf, 

panes ® i 118. Ca. Litt. 53. Dobart's Reports, Cale 295. | 

- ny? al is new Waſte. Arg. 6 Mod. 312. in Caſe of Tenant v. Gold in. 


—— — — — 


8. P. F N. 21. If a Guardian abates a Houſe newly built, which was never co. 
4.60 2) ver'd, 1t ts not Waite. (It ſeems it is intended that it was erected by 
cites 4. An, the Heir or his Anceſtor.) 40 All, 22. adjudged. 

Waſt 2 
by Knee. Br. Waſt, pl. 107. cites S. C. 


* Br Wat, 22. If a Houſe be uncover'd by ſudden Tempeſt, but the * Timber is 
5 3 ſtanding, If It atter wards talls or periſhes tor Default of Covering, it is 
S FP Waite, 12 ID, 4. 6. Co. Litt. 33. | 


there it is 


if the (Houſe) be ſanding, 


The Tenant muſt repair it in convenient Time. Co, Litt. 53. a. 


Br. Waſt, pl. 23. But if the whole Houſe be fallen by ſudden Wind, it is no Waf 


2 p If he does * not make a new Houſe; tor the ſudden Wind excuſes the 
per Hull. ' Waſte, 12 . 4. 6. Co, Litt. 53. 


Godb 209. 24. Ik a Leſſee ſtabs up an Underwood which is ſeaſonable, tt is 


Lay, © Waite. Y. 9 Jac. B. P. 11 Jac. B. between Sir John Gaze ant 


arreed ac. mh, per Curiam. Co. Litt. 53. Hovart's Reports, Cale 295. 
cordinely, 

Eradicating or unſcaſonable Cutting of Underwoods is Waſte. D. 35. b. Marg. pl. 35. cites it as fo 
held by Coke Cn. J. and the Court. Ir. 4 Jac. in C. B. 


A Leaſe was 25, Tf a Leſſee puts Beaſts into an Underwood, and they crop the 


made of a 


1a, ex. Sermens, ſo that the Roots thereby are Aridz & Siccæ, it is Waſte. 
cept all Trees M. 9 Jac. B. between Palmes and Page, by 2 againſt One. M. 11 
and Timber. Jdc. B. between &. John Gage and Smith, per Curiam. 


In it was a 


Great Cloſe of Great Wood, Parcel of the Manor. Part of the Great Cloſe was in Paſture, and Part in 
Great Wood, bur the greater Part was in Great Wood. The Leſſee bad a Grant of the Herbage, and 
allign'd his Intereſt to B. and B. uſed this for his Beaſts for Part of the Year. The Trees are cut, and 


5. puts in his Beaſts to cat the Paſture, and they eat ſome of the Germens, yet he is not puniſhable. Jo 
388. Paſch. 12 Car. B. K. Clithero v. Higgs. ? 


26. The Deſtroying of Germens fs Waſte, 11 H. 6. 1. b. Hobart? 
Reports, Cale 295. 
Br. Waſt, 2. If a Man cuts Trees, and after ſuffers the Germens to be de- 
pl N ces ſtroy'd, this 18 à double Maſte, and he ſhall render double Damages: 
F. N. B. 59. 9 D. 6. 67. * 22 I, 6. 
(M) S. P. 


and in the new Notes there (e) ſays ſee Waſte aſſign'd in permitting & vod to be unincloſed, whereby the 
Cattle eat the Germens, cites 11 H. 6. 1. 22 H. 6. 12. See (D) pl. 9. 


28. The Deſtroying of Germens, when Tenant cuts an Underwood, 
is Waſte ; for he ought to preſerve them, Co. Litt. 43. Fg 
4 Le. 230 29. An Action of Paſte lies of a Piſchary. Hobart's Reports: 
pl- 39%, Cale 295. Co. Litt. 53. 
— 8 P. Hob. 234. Pl. 296. Hill. 15 Jac. Per Hobart Ch. J. in Caſe of Lord Darcy v. Askwith. 


30. Deſtruct! 


_ —_— 
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Waſte. 445 


zo. Deſtruction of the Deer of a Park Is Maſte; for it deſtroys the * 234. 


Store, Hobart's Reports, Cale 295. [296] 296, in 


Darcy v. Askwith —— By Dyer, It is not Waſte unleſs all the Deer are deſtroy'd. But per Manwood, 
It is Waſte if ſo many are deſtroy'd, ſo as the Ground is become not parkable. 3 Le. 53. pl. 76. Mich. 
15 Eliz. in C. B. in Uavaſor's Caſe, cites 8 R. 2. Fitzh. Waſt 97. That if there be ſufficient left in a 
Ow. 36 S. P. and ſeems to be $, C. 


Park, Pond &c. it is enough. 


Dal. 100. pl. 32. S. C. 


31. If a Houſe he dejected by Tempeſt, and Leſſee ſells the Timber, 
it is not Maſte; for after the Oczection, of which he is excuſed by 
the Tempeit, the Timber is become a Chattle, in which no Waſte can 
be committed. 29 E. 3. 33. Curia, As it ſeems it is fo to be in⸗ 
tended. 40 All. 22. 
32. Ik a Tenant cuts down Fruit-Trees growing in a Garden or Or- D. 35 b. 
chard, it 18 Maſte. Co. Litt. 53. MAT y 33 
| — See pl. 9. 
33. But if the Fruit Trees grow upon any Land which the Tenant D. 35. b. 
holds our ot the Garden or Orchard, it ts not Waſte. Co. Litt. 53. muy pl. 33. 
34. It a Houſe be ruinous at the Time of the Demiſe, yet tf the Le: EF BY 
ſee pulls ir down, it is Waſte, Co. Litt. 53. 
35. Waite may be of Mills and Vivaries. F. N. B. 55. (G) 56. 
36. Lopping and Topping of Aſbes and Elms is Waſte, Adjudg'd D. 65. 
pl. 2. Mich. 3 E. 6. Samuel v. Johnſon. 
37. Where there is a Wood in which nothing grows but Underwood, the F. N. B 60: 
Termor cannot cut all. Contra of Underwood where Oaks, Aſhes, and other (8) 15 £71 
principal Trees grow among ft them; tor there he may cut all the Under- Walon cles 


wood. Br. Waſte, pl. 136. cites 4 E. 6. Paſch. 30 
E. 3. the 
laſt Edition, cites Paſch. 41 E. 3. 25. 42 K. 3. 6. 10 H. 7. 2. 


38. In Treſpaſs the Queſtion was, whether a Copyholder might lop off 
the Boughs without a Special Cuſtom; and it was reſolved per Curiam, 
That by the Common Law he may cut off the Unger-boug hs, which can- 
not cauſe any Waſte. But the Amputation ot the 'Top-boughs will cauſe 
the Putrifaction of the whole Tree; wherefore it is Waſte as well as the 
Decapitation thereof &c. Cro. E. 361. pl. 21. Mich. 30 & 31 Eliz. 
C. B. Dawbridge v. Cocks. 

39. Waſte in cutting down 300 Oaks. The Defendant, as to 200, Mo. 518. pl. 
pleaded That the Houſes let unto him were ruinous &c. and he cut them 1004. Paſch. 
dun to repair theſe Hoyſes 3 and as to the Refidue, he cut them down, and zo _ "os 
keeps them to empley about Reparations, Tempore opportuno &c. Upon this of Wards 
Plex the Plaintiſt demurr'd in Law; and by all the Court, without Ar- S. C but 


gument, it was held to be no Plea; for if it ſhould, every Farmer S. P. does 
might cut down all the Trees growing upon the Land, when there were t *Ppear- 
not any Neceſſity of Reparations, W heretore it was adjudged for the 

— Cro E. 593. pl. 33. Mich. 39 & 40 Eliz. C. B. Gorges v. 

tanfield. | 
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"7 ET Waſte. 


r. [F] What Act ſhall be Waſte. Of what Thing. Thing 
1 


annex'd to the Frauktenement. 


Of Poſts &c. 1. E Removing of a Poſt in a Houſe is Waſte, 42 E.;. 
ſix'd in the 6. b. 

Land, and ; 

not to the Walls by Termor, and taken off within his Term, Waſte does not lie; for the Houſe is ng 
impair'd by it; per * gp J. and Grevil Serj. Quod non negatur. Br, Waſt, pl. 104. cites 21 K 
7. 26.— Br. Chattels, pl. 7. cites S. C. 


Br. Waſte, 2. So the Removing of a Door. 42 E. z. 6. Demurrer, 10 h., 
pl. .143- Ares 5, Co. Litt. 53. 

10H. 7 2.— 

In W: of taking away Doors, the Leſſee pleaded that he erected them. The Court took a Difference 
bet u een euter Doors and inner. Per 3 J. Leſſee may take away the inner Doors within the Term, bu 
not the outer Doors. Mo. 177. pl. 315. Mich. 24 Eliz. Cooke's Caſe, alias, Cook v. Humphrey. 


Br Waſte, 3. So the Removing of a Window. 42 E. 3. 6. Demurrer at 
pl. 143; ci coraingly, 10 0. 7. 5. Co. Litt. 53. Glaſs-window, tho' glaz'd by 


* Icnant bhümſelt. 


Br. Waſte, 4 CThr i:gging up a Furnace annex d to the Franktenement, and 
pl. 143: 2 lelling it, [5 Waſte. 42 E. 3» 6, Oemurrer accorvingly, 10 I). J. 3. 
Wy „ Contra 20 9. 7. 13. b. 21 0. 7, 26, Of Removing within the Term 
as by tle Co. Luk. 33» accordinglp. 

Tenant him 

{elf Co. T itt. 53. a The Difference is between a Furnace fx'*d to the Middle, or to the Wall of tie lu: 
and in rhe firit Caſe the Leſſee may take it away, but not in the laſt; Per Dyer & Owen J. Ow. 1. 
Caſe of Day v Auſti:.—5. C. cited per Walmſley J. Co. E 374 

Waſte of removing a Furnace. The Defendant demurr'd, becauſe it is removeable. Quod concedi 
tur by ſeveral, & adjor natur. Br. Waſte, pl. 26. cites 42 E. 3. 6. 

Of a Furnace, Fats &. fix'd in the Land, and not to the Walls, by Termor, and taken within th: 
Term, Waſte docs rot lie; for the Houſe is not impair'd by it; Per Kiogſmill J. & Grevil Serj, Quod 
non negatur. Br. Waſt, pl. 104 cites 21 H. 75. 26 —- Br. Chattles, pl. 7. cites S. C. A Farnace 
fix'd in Medio Domus is but a Chattle, and removeable ; but otherwiſe if fix'd to the Malls; Per Waln- 
ſley, ſaid to have been agreed in Dyer's Time, Cro. E. 374. in Caſe of Day v. Bisbitch. 252 
b. pl. 33. Abergavenny (Ld) v. Plummer. So of a Dyer's Fatt fix d to the Walls, adjudg'd not r- 


moyeable on an Attachment. Cro. E 374. pl. 24. Hill. 37 Eliz C. B. Day v. Bisbitch. Ow. 1; 
S. C. 


Br. Waſte, F. The Removing of a Bench is Waſte, 10 h. 7, 5, 
pl. 143. cires 
10H. 5.2. 


Tho' annex'd by the Tenant himſelf. Co. Litr. 53. a. (c) 


Tho — A inſe * x 
neva by the os 13 anner d to the Houſe be taken away, it is Walt. 


ſelf. Co. Litt. 53. a (c) If fix'd to a Wall, it is Waſte ; per Anderſon. Cro. E. 374. in Caſe of 
Day v. Bisbitch ——ainſcot annex'd by the Leſſor or Leflce is Parcel of the Houſe, and whether bv 
_ or little Nails, Screws or Irons, put through the Poſts or Walls of the Houſe, is all one; but! 

y any way whatever it be f to the Poſts or Walls of the Houle, it is Waſte for Leſſee to remove then, 
and ſhall paſs by Grant of the Houſe in the ſame manner as the Cicling and Plaiſtering. 4 Rep 6ꝗ cite 
It as Reſolved, Mich. 41 & 42 Eliz. C. B. by the whole Court, in Caſe of Warner v. Fleetwood. — 


Kelw. 88. pl. 3. S. P. Bur per Doderidge J. Wainſcot may as well be removed by a Leſſce as Arrs 
Hangings. Roll R. 216. in Bridgman's Calc. 


+ 53+ 


Be theGla® 8. Jt is Waſte to take away Glaſs-windows fir'd, and pur to the 
oy W the Timber ot che Windows. Tr. 9 Car. B. Rot. 1746. between!“ 
dy N * Fohn Corbet and Sir Fames Stonehouſe, udmitted in Action of walt aſt 


Waſte. 447 
Perdict upon No Waſte done; and adjudged for ID laintiff, and ſo i lor abies 
admitted in Writ of Error upon it tn B. R. Hill. 9 Car, Rot, winer, by 


the Leflor 


133+ ns 3 or the Leſ- 
ſee, it cannot be removed by the Leſſee; for without the Glaſs it is not a perfect Houſe. 4 Rep 63. b. 


64 in Herlakenden's Caſe, in a Note of the Reporter, cites it as Reſolved, Mich. 41 & 42 Eliz. i 
C. B. per tot. Curiam, in Caſe of Warner v. Fleetwood.——S. P. Co. Litt. 53. a. , * 


9. If the Tenant ſuffers the Groundſels to waſte in his Default of De- It by not 


fence, or removing the Water from off them, or of Dirt or Dung, or other ſcowring 


Nuſance, which lies or hangs upon it, the Tenant thall be charged; for Hitch or Mete 


|: Ag . * By . 7 the Ground- 
he is bound to Keep it in as good Cafe as he took it. Br. Waſte, pl. 1 10. fe of che 


cites 5 E. 4. 89. Houſe are 

; putrify'd, 
Waſte ſhall be aſſign'd in Domibus pro non Scourando &c. Ow. 43. 28 Eliz. Sticklehorn v. 
Hatchman. 


10. Of Tables dormant &c. fd in the Land, and not to the Walls, by Br. Chattles, 
Termor, and taken off within his Term, Waſte does not lie; for the Houſe pl. I cites 
is not impair'd by it; Per Kingſmill | and Grevil Serj. Quod non ne- Tables gc 
gatur. Br. Waſte, pl. 104. cites 21 H. J. 26. mant fix'd, 


8 3 cannot be 
1 and if it be, it is Waſte ; per Anderſon Ch. J. Cro. E. 3:4. pl. 24. in Caſe of Day v. 
iobitch. 


It. 7he ſame ſeems to be there of, Pale &c. Oftære of Eftanke. Br. 


Vafte, pl. 104. cites 21 H. J. 26. 
12. Beating down a * wooden Wall, or ſuffering a brick Wall to fall, is E. N. B 59. 


not Waite, unleſs it be expreſsly alleged that the Walls were cop'd or cover d x. * 
D. 108. b. pl. 31. Mich. 1 & 2 P. & M. Earl of Bedford v. Smith. there (g) 
cues S. C. 


and 22 H. 6. 24.——So of a Had. crall is Waſte, Br. Waſte, pl. 143. cites 10 H. 7. 2. 


13. If Waſte be aſſign'd in pulling up a Plank-florr and Mangers of 2 
Sable, Plaintiff muſt thew that the ſame were fd. D. 108. pl. 31. Earl 
ot Bedford v. Smith. 
14. It Leſſee erefts a Partition, he cannot break it down without be- 
ing liable to an Action of Waſte; for he has join'd it to the Franktene- 
ment; Per Meade J. Mo. 178. in Cooke's Caſe, cites 10 H. J. 8 
15. Shelves are Parcel of the Houſe, and not to be taken away. And g 8 
tho? it is not ſhew'd that the Shelves were fix'd, it ought to be intended and 8. P. 
that they were fix d; Per Coke Ch. J. 2 Bulſt. 113. Trin. 11 Jac. in accordingly. 
Cafe of Lady St. John v. Piotr. 
16. Pavement is a Structure; for they uſe Lime to finiſh it; Per Coke Cyo. J. 


29 
Ch. J. 2 Bulſt. 113. in Caſe of Lady St. John v. Piotr. 335 Mich. 
11 JAC. - 


Prot v. Lady St. Tohn, S. C. and held that ir is within the Intention of the Covenant for repairing 
Edifices and Buildings, and it is Quaſi the Building 
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— cc... 


[G] Of what Things Waſte may be for Collateral Reſpect 


and of what not. 


1. Wie lies or Cutting ſeveral Loads of Black- thorns and Under. 
VV wood, in theGeneralty, 46 E. 3. 1) b. (So the Quantity 
nakes the Watte.) a 
Cutting 2. The Cucting ok Willows, Beeches, Birches, Apſes, Maple, g 
3 ſuch ite, ending in Detence of the Houle, ts Maſte. Co. Litt. 53. 
WIC Are 
in Defence of the Home, whereby the Houſe by Tempeſts is blown down, is Waſte, Ow. 43. 28 Eli, 
Stricklehorn v. Hatchman. 

Where WHillcws H within the Site of the Flouſe, it is Waſte to fell them. Hob. 219. pl. 289. Paſch 
14 Jac. Guffly v. Pindar. D. 35 b. pl. 32. Marg. cites it as held by Coke Ch. J. and the Cour, 
Tr. 4 Jac. in C. 8. That Walte cannot be afhgn'd in Succidendo & Vendendo white Thorns, unleß i 
be ſpecially counted that they are within View, or in Safeguard of the Houfe, or in a Field depaſtu:' 
for Shade of Beaſts — Cro. J. 126, pl. 15. Trin. 4 Jac. B. R. Anon. S. P. and ſeems to be S. C. 

Jo cutciug of I} {lows growing within the View of the Manor, was awarded Waſte; Per Cur. Br. Waſte, 
pl. 28. cites qo E z. 15. F. N. B. 60. (A) cites 40 E. 3. & P.-— Willows within View of the Mz. 
nor, which defend [it from] the Wind, and cut by the Tenarit, is Waſte, Contra if they grow in another 
Place; Per Brudnel. Br. Waite, pl. 130. cites 12 H. 8. 1. 


3. If Leſſee cuts Houſeboot in a Place where other People have Com- 
mon, it is Malle; for it is apparent Oiſinheritance, becauſe they can 
not grow ug. 46 E. 3. 17. b. 

Orig is 4. 3f Lellce be ot a Wood whereot another has Common of Eſtoverz, 

(Raus Buſ- and Leſice cuts * Thorns or Buſhes as Houſeboot, or make other ſuch 

chiall) lawful Cutting, and when they are growing afterwards the Com. 
22 cuts 7 * down, the Leilce ſhall be puniſhed in Waſte for it, 

6 E. 3. 17. b. 

Br. Waſte, : 5. Ik great Aſhes habe uſed to be cut for ſeaſonable Wood every 19 

pl. 92. cites Years, it 18 not Waſte to cut them at ſuch Age. 7 ID. 6. 38. 

e 6. [So] it Oaks have uſed to be cut when chey are ot che Age of 20 
Years, as ſedſonable Wood, they may be cut at ſuch Age, and it ſhall 
not be Maſte. Bur atter 20 Bears they cannot be cut as ſealonable 
Wood. 11 ID, 6. 1. b. 

Cro. C. 531. J. Black- thorn map be ſuch Timber in ſome Places, ſo that the Cut 

pl. 3. 5. C. ting of them will be Waſte ; for if a Yan in Action ok Waſte alligns 

according'y- YBaſte done in cutting of 6 black Thorns, Eriſtentes Arbores Ba 

110. 8. C. heremales ſparſim creſcentes, and Detendant pleads Mo Waſte done, 

but not 8. P. und the * Jury find that he cut 5 black Thorns Sparſim creſcentes exil- 

D tentes Arbores Maheremiales, the Plaintiff ſhall have Judgment; for 

they may be Arbores Maherennales in tome Places, and now the 

It is not a found them to be Arbores Maheremtales. 0. 14 Cat. 

Walte ro B. B. between Cook and Coo, adjuvged Per Curtam in Writ of Er: 

ct Thorns, xr, this being moned for Error, Intratur Trin. 14 Car. Rot. 


unleſs they 


are in a 1446. 


Wood | 
ſtubb'd and digg'd up by the Roots; but if they grow on the Land, then they may be ſtubb'd, and itis 
no Waſte; but to cut down Thorn- trees that have ſtood 6o or 100 Years, it is Waſte. Owen 67. in Cafe 
of Moile v. Moile. Tr. 41 El. Per Walmſley. — Thorns in ſome Countries, where Timber is ſcant, 
cannot be cut down without being liable ro Waſt. Arg. Het. 35. 


8. Tfa Man grants a Tree to one, and then leaſes the Land to ano- 
ther, and Grantee cuts during the Leaſe, yet no Maſte lies. 11 Þ. 4 
32. b. (It ſeems becauſe it is not leas d.) 


The Converſion of Trees to Coal for Fewel, when there is ſufficient 


9. 
dead Wood, 18 Waſte. Co. Litt. $3. b. 


10. [ Cut- 


Waſte. ; 449 


—_— JA 


—— — 


10. [Cutting] Halles is Waite, where there is no other Wood in this Deſtroying of 
a 


Quarter of the Wood. Br, Waſte, pl. 21. cites 40 E. 3. 25. Per Finchden, 3/4 , 
Haſels, is Waſte ; but cutting Haſels and Willows in a Wood of Oaks, is only Underevood, and no Waſt. No- 
ta the Difference. Br. Waſte, pl. 143. cites 10H, 5. 2.-— So if they grow in diverſe Places of the Land, 
it is no Waſte. Ibid. 


11. Cutting of Willows which ſuſtain a Bank, is Waſte ; per Brudnell. Cutting u- 


Br. Waſt, pl. 130. cites 12 H. 8. 1. lows, which 

| grew on the 
Bark of a River, by which the Bank fell down, and a Meadewv adjoining was 4, was held by Hobart 
and Winch (who only were preſent) to be Waſte, Win. 15, 16. Trin. 9 4 Sir George Stripping's 


Caſc. 


[H]! What AQt ſhall be ſaid Vaſte. For Collateral 
Reſpect. 


V T Leſſee of Land, with Mines of Coals, Jron, and Stone 
in the Land, digs the Mines, and ſel ls the Coals, Iron or Stone, 

it is Waſte. I7 E. 3.7. Admitted. 
2. But — it is, if he digs for his Neceſſaries without ſelling, 

I E. 3. 7. U. 

* Ik a Leſſee digs Trenches in a Meadow to let out the Water, by This Caſe 
which the Meadow is mettorated, it is not Watte. D. 41 El. B. N. e ai 
cited to be adjudg d in bam Caſe. Hobart s Reports, Cale 295. Hill. 20 Eli. 

by the Na 
of Altman's Caſe, and by the Opinion of the Court it is no Waſte.— S. P. Obiter i Om 


Caſe of Darcie v. Askwith ; for it is a bettering a Thing in the ſame Kind ——S, C. cited Arg. Hutt. 
103. Paſch. 5 Car. in Caſe of Paſton v. Utber. 


4. No Sale is Waſte, if the firſt Act is not Waſte, If Leſſee fell and 
cut Timber-Trees, and ſells them, it is Waſte; Non quia Vendebat ſed 
quia Scindebat. Godb. 28. pl. 37. 27 El. C. B. Anon. 


*[I] By whom the Act or Thing being done, ſhall be Ci Rol, 
| Waſte. Acts of Gd:  - but he has no 


Letter to any 
Diviſion 
preceding. 


1. IF a Houſe falls by Tempeſt, he ſhall be excuſed in Action of s. p. 2 lac. 


Waſte. 29 E. 3. 33. Curia. Co. Litt. 53. b. 4 
Conditions, pl. 40. cites 12 H. 4. 5. — But if it be uncover d by Tempeſt, and ſtands, there if the 7 * 
the 


bas ſufficient Time to repair it, and does not, the Leſſor may re enter, but not immediate] upon the Tem- 
peſt; for it is no Waſte till the Tenant ſuffers it, ſo that the Timber be rotted; per Hull; and then it 
is Waſte. Br. Conditions, pl. 40. cites 12 H. 4. 5. If he /uffers it to continue unrepair d, ſo that at 
laft the Houſe is caſt down by Alen , it is Waſte. Mo. 62. pl. 173. Trin. 6 Eliz. Anon, 


2. So if Apple-Trees are torn up by a great Wind, it is not Waſte, * Br. Waſte, -- 
if Leſſee after cuts them. * 44 E, 3. 44. U. 17 . 6. 38. | pl.39. oites 


+ Br. Waſte, pl. 82. cites S. C. 


5 Y 3. The 
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* Br. Waſte, z. The lame Law it a Houle be dejetted by great Wind, it ts no; 


ks cines paſte, * 44 E. 3. 44 b. f 12 H. 4 5. b. 6. 18 Þ,6. 336. [33. b.] 
+ Br. Waſte, pl. 69. cites 8. C. 


5. P. 2 Int. 4. So ik a Horſe be abated by Lightning. 18 . 6. 33. b. Co, 
293: Litt. 53. b. D , 
5. [But] If a Houfe be burnt by Negligence or Miſchance, ft jg 


Waſte. Co, Litt. 53. b. 1 
Leſſee for 6. Ik the Banks are well repair'd by the Leſſee, and the Water nor. 


Years cove- vithſtanding ſubverts them, and ſurrounds his Meadow by which it ts 


yexted 399" betome TUlhy, it is not Waſte. Contra 20 B. 6, 1. b. 


10 J. to repair 
the Banks of Riter. They were afterwards broken down by a ſudden owtrageons Flood. Fittherber 
and Shelly held, That he is excuſed of the Penalty, becauſe it is the Act of God; but he is bound by 
his Covenant to repair it, which he muſt do in convenient Time. D. 33 a, pl. 10. 11. Paſch. 28 & 29 
H. 8. Anon. | 

In ſuch Caſe, if Banks on the River Trent are wnrepair'd, it is Waſte; per all the Juſtices; becauſe the 
Trent is not ſo violent, but that the Leſſee by his Policy and Induſtry may well enough preſerve the 
Banks, and make the Water to run within its Bounds; but the Violence of the Sea is ſuch, that it can. 
not be reſtrain'd by any Policy, and therefore it is no Waſte if that by Tempeſtuoſneſs breaks the 
Walls, and ſurrounds the Land. Mo. 69. pl. 187. Trin. 6 Eliz. Grifhth's Caſe, ———Dal. 70 pl 
43. S. C. 


S. P. 10 Rep. », Ik the Leſſee be to ſuſfain a Mall againſt the Sea, in Defence 
1 5 (d) of the Meadow, and the Sea throws down the Wall by Tempeſt, and 
boy dae — enters and ſurrounds the Meadow, without any Default in the Leſſes, 
But if Le. no Action of Waſte lies. 17 E. 3. 65. Co. Litt. 53. 

— 5 in the Wall to continue, by means whereof the Violence of the Sea afterwards breaks all the 


Wall, and ſurrounds the Land, it ſeem'd reaſonable to Dyer that it was Waſte ; per Dyer. Mo. 6: 


pl. 173. Trin. 6 Eliz. Anon. 


N DK] Acts of Srangers. 

a 

The Statute x, F F A Stranger commits the Waſte, pet an Action of Waſte lies 
oP ga againſt the Leſſee ; for in a Treſpaſs he thall recover his Damages 


hibitz that againſt the Stranger. 49 E. 3. 26, b. 5 Þ. 4. 2. b. 3 P. 6. 17, 18 E. 
Farmers 3. 14. b. Curia. 

Mall not do 

MWaſte; and yet if they ſuffer a Stranger to do Waſte, they ſhall be charged with it; for it is preſum'd 
in Law, that the Farmer may withſtand it. Et qui non obſtat, quod obſtare poteſt, facere videtur. 2dly, 
The Law doth give to every Man his proper Action, ſo as none of them be without due Remedy; and 
therefore in this Caſe the Leſſor ſhall have his Action of Waſte againſt the Leſſee, and the Leſſee his 
Action of "Treſpaſs againſt him that did the Waſte ; and ſo the Loſs, as Reaſon requires, in the End, 
ſhall be upon the wrong Doer; and if the Leſſor ſhould not have his Action of Waſte, he ſhould be 
without Remedy. 2 Inſt. 145, 146. 


And the 2. So if a Stranger diſſeiſes Leſſee, and commirs Waſte, Waſte lies 


Leſſor can- * anainſt Lefſre fo "= ; 
not, in ſach *ABAinſt Leſſee for this; for he ſhall have his Remedy againſt the 
Caſs, have Stranger. 44 E. 3. 27. b. 
Treſpaſs 
againſt the Diſſeifor. Br. Waſte, pl. 37. cites S. C. 
* $8. P. Le. 264. pl. 354. 19 Eliz. C. B. by Manwood I. 


3. It a Man who has Common of Eftovers of Land in Leaſe, and h 
does Waſte in cutting ſuch Wood as he ought not, Action of WMaſte lies 


againſt Leilee for it, (For it ſeems he may have Treſpaſs againſt 
ommoner; 


1 


Waſte. 451 


Commorer; for he is but as a meer Stranger for this.) 46 E. z. 
17. U. 

pt Bur if att Abater does Waite, and after the Lord recovers againſt Br. Waſte, 
him in a Writ of Righr ot Ward (the Heir being in Ward to him) che 5 - 
Heir ſhall not puniſh the Lord for the ſaid Maſte done before the Re⸗ 

covery, tho" it was objected that the Lord ought to have his Da- 

mage for this in the Right of the ward, if he had pray'd it. But 

the Keafon there ts, becauſe the Heir may have Trelpats againſt the 

Abater (which is not Law). 44 E. 3. 27. b. Curia. 

5. A Guardian ſhall not be puniſh d in Waſte tor Waſte done by a 2 Toft. 135. 
Srranger. Fitzb. Na. 60. (O), (It lems this is a good Reaſon of 8 . & *. 
the Caſe of 44 E. 3. next betore), — >= 

: Againſt 
Guardians and in Chivalry in Socage, whether en Droit or en Fait, and whether of the Grantof the King or 
of a Subje#t, or by Poſſeſſion without Right, both a Prohibition of Waſte and an Action of Waſte lies at the 


Common Law; bur none of theſe Guardians ſhall be charged but for voluntary or permiſſive Waſte, 
and not for the Waſte done by a Stranger. 2 Inſt. 305. 


6. Ik Leſſee for Lite leaſes for Years, and Leſſee [for Bears] does 
Waite, Maſte lies againſt Leſſee for Life. 49 E. 3. 26. b. 

7. It an Abbot be Guardian and his Commoigne commits W aſte, Ac⸗ 
tion lies agatnſt the Abbot, 49 E. 3. 26. b. 

8. A Guardian ſhall not be puniſh'd for Waſte done by a Stranger, F. N B. 60 
becauſe it is ſo penal to him; tor he ſhall {ole the Body and Land and (G ny 44 
other Damage. Co. Litt. 54 S. b The 


be but of 20s. Value and it ſufficeth not to ſatisfy for the Waſte, then he ſhall recover Damages of the 
he Waſte, over and above the Loſs of the Ward. Co. Litt. 34. a. (1). 


9. Tenant by the Curteſy and Tenant in Dower ſhall be puniſh'd S. P. For be 
for Maſte done by a Stranger. Co. Litt. 54. [a]. in the Re- 


verſion cau- 
not have any Remedy bur againſt the Tenant, and the Tenant ſhall have his Remedy againſt the wrong- 
Doer, and recover all in Damages againſt him ; for voluntary Waſte and permiſhve Waſte is all one to 
him that bath the Inheritance, But it the Waſte be done by the Enemies of the King, the Tenant ſhall 
not anſwer for the Waſte done by them, for the Tenant has no Remedy over againſt them 2 Inſt, 


303. 


10. If 2 Jointenants of a Ward ate, and the one does Waſte, both 8. P. 2 Inſt. 
ſhall be puniſh'd in Action of Waſte, Co, Litt. 54. Ca]. | 305. Cites 


3. 18,— 
So of Waſte done in other Caſes by one, See 2 "My 303. 


11. An Infant ſhall be puntſh'd in Action of Waſte for Waſte dong If an In. 
by a Stranger. Co. Litt. 54. [a]. is Tenant by 

12. Baron and Feme ſhall be puniſh'd in Waſte for Waſte done by a rl 
Stranger. Co. Litt. 54. Ca]. Life or 


k Years, he 
ſhall anſwer for the Waſte done by a Stranger, and have his Remedy over tho' ſome have holden the 


contrary. And ſo it is in Caſe of a Feme Covert, for the 4 of Coverture and Infancy in this Caſe 
ſhall not prevail againſt the Wrong and Diſheriſon done to him that has the Inheritance, ef peciall 
when they have their Remedy over, and the Eſtate is of their own Purchaſe or Taking, 2 [ 
303. | 


13. Tf Baron poſſeſſed of a Leaſe for Years in Right of his Feme, 
commits Waſte, and after the Feme dies, Action of Maſte lies againſt 
= : Baron, becauſe the Law gives the Term to the Baron, Co. 

54- 
14. It Thieves burn the Houſe of Tenant for Lite without evil keep- 
15 of Leſſee ſor Life's Fire, the Leſſee ſhall not be puniſh'd for it in an 
Action of Waſte. 2 Init. 303. cites it as adjudg'd in 9 E. 2. 


15. A 
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5 15. A Termor ſhall be puniſh'd tor Waſte done by a Stranger. F. N. B 
60. (G). And the new Edition cites 44 E. 3. 17. 

8. P. And 16. If a Monk does Waſte the Abbot ſhall be thereof charged, tho” the 


e 4 Monk dies ; tor the Writ ſhall be againſt the Abbot, and it all be ſup- 
"4 bur poſed the Act of the Abbot. Br. Moigne, pl. 19. cites 49 E. 3. 25. 


named, bur 
if the Abbot | 
dies, the Action docs not lie againſt the Succeſſor. Br. Waſte, pl. 55. 8 C. Put for Treſpaſs it 
the C:mmoign Action ſhall be brought againſt the Abbot and Commoien, and if the Commoig n dies the Adion 
is determined; Per Belknap for Law, quod non negatur. Br Waſte, $55. cites 49 E. 3. 25. Br, 
Moigne, pl. 19. cites 5. C. 


* 


[L] Acts of him who has the Right. 


* Br. Waſte, I. JF an Abbot gives Leave to his Leſſee for Life without Deed to 
pl. 29. cites cut Trees and ſell, or do other Waſte, yet the Succeſſor map pu: 


> cone Nilh this Waſte, Dubitatur. 10 Þ. 7. 3. But there the Iſſue ts atter 


the Licence taken upon the Licence, And * 42 E. 3. 22. b. is that the Succeſſor 
ought to be Prior of an Hoſpital cannot ; but Mention ts there of a Deed. 

b ced. 

Rut Fineux contra, and that the Licence being executed as here is good; For during the Leaſe the 
Leſſee has no, Intereſt bur to lop the Trees or to take Benefit of the Shade of them for his Beaſts, and 
Vaviſor concordat. Br, Walte, 143. cites 10 H. 7. 2. 


2. And it ſeems if the Licence had been by Deed, yet the Succeſſor 
Fol. 322. might punith it; for it is not lawtul for the Abbot or Prior to do 
pen Waſte himſelf, and by his Licence he cannot diſinherit his Poule. 
Licences Leſ. 19 H. J. 3. Contra * 42 E. 3. 22. b. in Cale of a Prior of an Hoi. 
45 to _- pital. 
yees, the 
ſame ſhall diſcharge him in Waſte brought by the Succeſſor. But if Leſſee cuts down the Trees, and 
then Prior releaſes to him, it will not bar the Succeſſor ; Per Walmſley, Godb. 117. in Caſe of Lewk- 


nor v. Ford, cites 21 H. 1. 
* Br. Waſte, pl. 29. S. C. 


3. Jf a Pan leaſes a Cloſe and an Underwood, and between them 
there is a Quickſet Hedge, ſo that the Beaſts put into the Cloſe cannot 
come into the Underwood; if the Leſſor cuts and carries away the 
Quickſet Hedge, by which the Beaſts put into the Cloſe enter into the 
Underwood, and there crop the Germens, by which the Roots of them 
become Aridz & Siccz, this Act of the Letfor ſhall excuſe the Leſlee, 
ſo that he is not puniſhable for this Paſte, M. 9 Ja, B. between 
Palmes and Page, Der Curiam. | | 

The Defen- 4. If Leſſor commits Waſte, he ſhall not have Action of Waſte for 
dant pleaded it. 5 D. 4. 2. b. | 
K 5. For it the Leſſee bars the Leſſor of the Action of Maſte by this 


(Plaintiff) Matter, it will bar his Action of Treſpaſs which he might have againſt 
did the | eſſor. 5 Þ.4 2. b. 


ſelf, and the Plea was held good. 50 H. 4. 2. b. pl. 8.—Fitzh. tit. Bar, pl. 238. cites S. C. Fitzh. 
Tod, e r, pl. 238. cites 8. C. 


6. It ſeems by 5 I). 4. 2. b. that if Leſſee recovers in Treſpaſs againſt 
22 ot the Waſte, that Letior may after have his action of Wale 
againſt him. 

7. It a Man cuts a Tree upon Land in Leaſe, by Forte of a Grant 

f the Leſſor prior to the Leaſe, no Waſte lies againſt Leſſee for it, 11 
4 32. b. For he had the Right to the Tree. 


8. 1 


Waſte. | _ 3 


WE Tf a Letlee leaſes the Land to the Leſſor and a Stran er, no Action 
of Waſte lies after the 2d Leaſe ended againſt the Leſſee, for Waſte 


committed during the 2d Leaſe. 30 E. 3. 16. 

9. So it ſhall be, cho' the Leſſor be within Age at the Time of the ad 
Leaſe made to him and the other, and he diſagrees at full Age, if he 
rakes the Profits within Age. 30 E. z. 16. 


10. But other wile it 18, if he does not take the Profits. 30 E. 


3. 16. 


[M] Waſte. Jaſtiſſable [or Excuſeable as to Trees. |] 


* Soba te Ms, b. 19. hu Gor: Bip a 79 
/ 


1. Leſſee may juſtify the Cutting of Trees for Reparation of the - Br. Waſte, 
Houſes. * 7 P. 6. 38. Pobart's Reports, Cale 295. 1 cites 

F. N. B. 59. {K)——— Co. Litt. 54. b.—8. P. By the Common Law, But in ſuch Caſe the Termor 
ſhall pay the Wages and Salary of the Workmen out of bis own Money, and not cut Wood to ſell to pay 


the Wages. Agreed. Br. Waſte, pl. 112. cites 5 E. 4. 109.——And if he cuts Trees for Reparations, 
and ſuffers the Trees to lie and putrify, it is Waſte, Br. Walte, pl. 112. cites 5 E. 4. 100. | 


2. [Bur] the Leſſee ſhall not cut Trees to make a new Houſe where 
there was not any at the Time ot the Leaſe. 11 H. 4. 32. b. Dobart's 


rts, Caſe 295. Demurrer, 18 E. 3 54. b. W. 
__ I Leflee fuers a Houle to tall tor Detaulc of Covering, which 37 3 e, 
is Maſte, he cannot cut Trees to repair the Houſe. 44 E. 3. 44 8 d 


4. Ik a Stable talls without Detault of the Leſſee in the Time of the Br. Waſte, 
Lellor, the Leſſee may rake Trees in the Time of the Heir to make a fl C geites 
new Stable, it it be of Neceſſity. Otherwiſe not. 11 0. 4 32. b. 2 


if the Ne- 
ceſſity can make Iſſue. 


5. But if the Stable falls in Default of the Leſſee, in Time of the [que was 
Leffor, he cannot in Time of the Heir cut Trees to make a new caken whe- 
Stable. 11 Y. 4. 32. b. | ther it was 


well re- 
pair'd in 

the Time of the Plaintiff (the Heir) and fell in the Time of the Plaintiff, in Default of the Defen- 
dant. Br. Waſte, pl. 67. cites S. C. 


6. Ma Houſe falls by Tempeſt, or be burnt by Lightning, or pro- F. N. B. 59. 
ſtrated by Enemies ot the King, ot ſuch like, wichour Detaulr ot the (1% | rag 
Leſſee, the Leſſee may rebuild it again with the ſame Paterials that 2, , 
remain, and may cur other Timber upon the Land to rebuud it. Co. % Kine, 
Lttt. $3. [a] deſtroy a 


Houſe, or 
by ſudden Tempeſt it be burnt down, Waſte does not lie ; Quod nota. Bur contra if ir be by Enemies, 
traiterous Subjects of the King. Note the Diverſity. Br. Wa e, pl. 15. cites 33 H. 6. 1.— r. Cove- 
nant, pl. 4. 8. P. as to Alien Enemies, cites 40 E. 3. 3.— Br. Walte, pl. 19. cite; S. C. | 0 


7. So in the ſaid Caſe, if the Houſe was ruinous at the Time of the SAL) 
Leaſe, and fell within the Term. Co. Litt. 53. Fol. 823. 


This is not Waſte in the Tenant. Br. Waſte, pl 130. cites 12 H. 8. 1. 
8. [But] If the Tenant ſuffers the Houſes to be waſted, he cannot F. N. B 59. 


juſtify the Felling of Timber to repair it. Co, Litt. 53. b. 8 
Caſe the felling Timber to repair the ſame is double Waſte. Co. Lit. 53. b 
5 2 | ; 9. The 
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9. The Tenant ma dig tor Gravel or Clay tor Reparation ot the 
Houle, and it is juſtifiable as well as cutting of Trees. Co. Litt, 


53. b. | l | 
F. N. B 60. 10 If d Houle be ruinous at the Time of the Leaſe, tho' the Leſſee is 
(Q) ds nor bound to repair it, pet he may cur Trees to repair ic. Co, Litt, 


E. 2. 2. 
. 5 Lirt 5+ b. 
3. a. S8. b. ä 
By. Waſte, pl. 8g. cites 21 H 6. 46. Ibid. pl. 230. cites 12 H. 8. 1.-—D. 36. pl. 33. Trin. 29 H. 
$ Contra per 2 Juſtices in rhe Caſe of Maleverer v. Spink. 

If the Tenant covenants to repair ſuch ruinous Houſe, he may take Trees for it. Br. Waſte, pl. 130 


cites 12 H. 8. 1. 


By the Com- 11, The Cutting of Trees is juſtifiable tor Houſe-boot, Hay- boot, 
__—— Plow-boor, and Fire- boot. Cd. Litt. 54. b. Pobart's Reports, Caſe 
ſhall have 295. Oemurrer, 18 E. 3. 54. b. 

hem, tho' 

38338 not expreſs it; but if he takes more than is AA ſhall be puniſh'd in Waſte. Br. 


Waſte, 5 130. cites 12 H. 8. 1. —8. P. per tot. Cur. Tho the Leaſe for Years be without Deed, but 
they differ 'd in Opinion as to Fold. bote Br. Waſte, pl. 89. cites 21 H. 6. 46. 


A Termor ma take 
Wood for them, becauſe they 2 to him of common Right. F. N. B. 59. (N) And ibid. in the 
ew Notes there (i) ſays, he may take Oaks, Elms, Aſh &c. for Repair of the Houſe, and Underwood 
&c. for Incloſures and Firing ; but ſays, Nota that Oak, Elm, Aſh, are not Underwood, cites 21 H. 6. 
—— Covenant by Leſſor that Leſſee ſhall have Houſe-boot, Hay- boot, and Fire-boot, without commit. 
ting any Waſte, on Pain of forfeiring the Leaſe, this is no more than what the Law appoints, and there. 
fore the Covenant vain. Cro E. 604. pl. 18 Hill. 40 EL B. R. Archdeacon v. Jennor. | 
If Leſſee juſtifies in Waſte for cutting Oaks for Fire-boot, he muſt ſurmiſe that there «vas no Underepqcd 
the Land, ſo it ſeems where he takes Aſhes, or other Trees which are Timber. Br. Waſte, pl. 89. 
cites 21 H. 6. 46.——And by the beſt Opinion, and per Newton, Oak and Aſh under the Age of 16 Years, 
may be cut for Fire-boot. Ibid. | | 
Leſſee for Life or Years, by the Common Law, cannot take Fuel but of Buſhes and ſmall Wood, and nor 
of Timber-Trees; but if Leſſor in the Leaſe grants Hire- boot expreſaly, then if Leſſee cannot have ſuffi. 
cient Fuel as above &c. he may take great Trees. 3 Le. 16. Mich, 14 El. C, B. Anon. 


Be. Wakes 1 12. Tf Leſſee cuts Tome 8 and ſells chem, and after 
ph. 112. cites buys them again, and employs them for Repararion, pet it is Waſte by 
$E 4 the Sale. To. Litt. 53. b. . 


D 35. b. pl. — | 
33. 8. P. Trin. 29 H. 8. in Caſe of Maleverer v. Spinke. 


13. If Leſſee cuts Trees, and ſells them for Money, and with the 
Money repairs the Houſe, it ts Maſte. Co. Litt. 53. b. 
In an Action 14, The Tenant map take ſutficiear Wood to repair the Walls, Pales, 
ade tinge Fences, Hedges, and Ditches, as he tound them; but he cannot make 
Ten the neu. Co. Litt. 53. b. 
Defendant | ; 
juſtifies &c. That they were to make a Fence with Pale; and by Hubbard, That it was good, coithout 


(bexwing that the Fence was made of Pale &c. and now in Decay Noy 23. Jenkins v. Jenkins. 


15. Leſſee map cut a Tree, and make thereof an Ave, (that 1s to 
ſap, a Veſſel to hold Water) and fix ir in the Land to him leaſed, to 
water the Beaſts in the ſame Land, which is neceſſary, becaule the 

Water is a great way off. 33 All. 31. Adjudged, 3 
Hob. 234. 16. Na Man leaſes Land with General Words of all Mines of 
pl. 296. Hill. Coals, where there is not any Mine of Coals open at the Time of the 
15 Je Demiſe, and after the Leſſee opens a Mine, he cannot Jullify the Cur- 
S. C.adjadg'd ting of Timber-T'rees for making of Puncheons, Croſs-Rolls, 7905 
accordingly de Tel die Urenfits in und about the ſaid Mine, without whit 
for the iv dig and get the Coals out of: the Mine; becauſe when a 
laoif. Grant is made of a Thing, all Things which are incident and direct. 

I yx neceſſary are impliediy granted alſo. But this is like to a nen 
Houſe built after the Demiſe, for the Reparation of which he cannot 
take Timber upon the Land; and it had been Mate to open it, 12 
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jap not been granted by expreſs Words. Hobart's Reports, between 
yy Darcy and Askwith, Cale 295. Adjudged. The Law had. been 


the ſame if Mine wag open at che Time of the Demiſe. Hobart's 
Reports, Cale 295. Der Dob, | | 

17; Tenant tor Lite may cut Underwoods ſeaſonable to abate at the End 
of 10 Years; per Wichingan, which was denied; theretore Quære. Br. 
Waſte, pl. 21. cites 4 E. 3. 25. 

18. It was agreed, that Tenant for Years may cut Wood; but it was Tenant at 
doubted of * Tenant at Will, But it ſeems there, that as long as Tenant Will cannot 
at Will is not countermanded, he may cur. ſeaſonable Wood &c. Br. — 1 * 
Waſte, pl. 114. cites 8 E. 4. 6. 1. wood, 2 
Per Littleton. Quod fuit conceſſum. Br. Waſte, pl. 13 f. cites 2 E. 4. Fog YM 
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19. Where a Man leaſes a Wood which is only Great Trees, the Leſſee 
cannot cut it, but ſhall have only the Grain. Br. Waſte, pl. 126. cites 
12 E. 4 2. 

20. Pending of Dead Wood is not Waſte. F. N. B. 59. (M) | 
21. Cutting Wood to burn, where he has ſufficient Heagewood, is Waſte. 

F. N. B. 59. (XI.) | - 

22. Leſſee for Years was to take Hedgeboot by Afjgnment, yet he may 
take it without Aſſignment ; for the Affirmative does not take away the 
Power which the Law gives him. D. 19. pl. 115. Trin. 28 H. 8. 
Anon. 

23. If the Leſſor is bound in a Bond of 100 l. and the Leſſee cuts 20 Oaks, 
and ſells them, and pays the Obligee tor his Leſſor, yer Waſte lies againſt 
him tor cutting them down, tho* the Money was applied ro the Uſe and 
Profit of the Leffor. D. 36. b. pl. 38. Trin 29 H 8. in Caſe of Male- 
yerer v. Spinke. 0 ä | 


24. As to the cutting Timber-trees for Repairs by Leſſee, there is no Dal. 28. pl. 


— 


. Difference where the Leſſor or the Leſſee covenants to repair the Houſes ; tor 3: J. 
} in eirher Caſe it is not Walte, if Leſſee cuts them. Mo. 23. pl. 80. 1,46 
Paſch. 3 Eliz. Anon. xy: pl 53. S. C. 


| accordingly, 
—8. C cited Hob: 173. in Caſe of Stukeley v. Butler If Leſſor covenants to repair, and does unt, LE. 
ſe may cut down Trees for the repairing the Houſes. Brownl. 240. Anon. 


25. But there is x Difference where Leſſor covenants * Deed, Dal. 28. pl. 

and where by the ſame Deed that Leſſee ſhall be diſpuniſhable of Waſte ; for 8 > C and 

: there it is a good Bar in Waſte, becauſe by the Words, which are all in condiagly 
the Negative, he had diſcharged him of Waſte, But where Leſſer cove- a 
nants to repair the Houſes, it is no Diſcharge to the Leſſee by Implication 

1 or Averment, that there thall not be a Grcuity of Actions. But that is 

where there is an Equality of the Thing to be recovered in both Ac- 

tions, which is not ſo here; for in Covenant he ſhall recover only ſingle 


i Damages, but in Waſte treble, Mo, 23. pl. 80. Anon. 

i 26. It Leſſor excepts the Trees in his Leafe, the Leſſee ſhall not have D. 19. a. pt. 

e Fireboor, Hey boot &c. which he ſhould have otherwiſe ; and the Pro- 22 Anon. 
perry of the Trees is in the Leſſor himſelf, 4 Le. 66, 269. ia Sir that ug 

f Rd. Lewknor's Caſe, Arg. cites 14 H. 8. 1 & 2. and 28 H. 8, Ding; ſuch Refer. 


7 | vation Waſte 
will not lie againſt the Tenant for cutting Trees, becauſe they are not Parcel of the Things leas'g, b 
root: rb roo waters fades renee bl ny 
27. If a Tenant that has Boots to his Houſe in another Man's Land, : A 
euts Wood for that Intent to take his Boor-wood, and the Owner of the - * 
Lind takes-it may, an Action of Trover and Converſion lies againſt him 
by the Tenant of the Land who hath ſuch Boots. Clayt. 4p. pl. 66 


— 


Auguſt 1636. Coram Barkley. Ann. x ava ; 
4 1. 8 18 . 43% £4 $1. — 9 28. A. 5s 
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Waſte. 
28. A. hath Common of Eſtovers in the Wood of B. for Houſe 
and he cuts down four Trees for that Purpoſe to prepare his Boots 
in the working they prove unfit tor that Uſe, As for Poſts of a Houſe &c. It 
was held that A. cannot convert this Timber to any other Uſe &c. As to 
Cooper's-ware &c. neither can he ſell and buy other fit Wood with the 
Money; and he cannot inlarge the Houſe with this Timber, nor board 
the Sides of the Barn there which had Mud-walls, or the like betore. 
4 47. pl. 81. Augult 1636. Coram Barkley, Earl of Pembroke's 
ale. 
Raym. 159. 29. Rent granted in Fee, with a Proviſo to enter and retain till ſatisfied 
Sn of the Profits ; the Grantee upon Entry cannot cur Trees or do any 
& 8 Þ ac. Waſte ; Per 3 Juſtices. 1 Lev. 171. Trin. 19 Car. 2. B. R. Jemmer v. 
cordingly.— Cooly. 
Sid. 262. pl. 
12. S. C. but S. P. does not appear.— Saund. 112. Mich. 19 Car. 2. S. C. but S. P. does not appear. 


—  _ 
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(M. 2) Waſte. Lies. In what Caſes. 


1. A Ction of Waſte does net lie but upon a Leaſe made, or againſt Tc. 
nant by the Curteſy, or Tenant in Dower or Guardian. F. N. B. 


58. [b] CI) 59. a. i AY 
Brownl. 2. A Leaſe was made for Years &c. Proviſo, and it is agreed between 
241. Laſh- the Parties, that it ſhall be lawful for the Leſſor and his Heirs at any Time 


brooke v. 


Saunders, during the Term, to fell and carry away the Wood and Timber-trees 
S. C. ad- growing on the Lands. Adjudged this was a Covenant only, and 
judg d that not an Exception of the Trees; and therefore Waſte well lies a- 
the Trees glad him. Cro. E. 690. pl. 26. Trin. 41 Eliz. C. B. Luſhford v. 


were de- 
mid. z Sanders. 


And. 133. 
I. 80. Lecheford v. Saunders, adjudg'd yay > of Noy 5. Lichheld v. Sarders, S. C. but S. P. 
does not appear. S. C. cited Poph. 194. in Caſe of Sacheverel v. Dale, ſays it was reſolv'd that the 
Action lies * not; for notwithſtanding this Power, the Trees are demiſed to the Leſſee alſo, 
*. [The Word [not] ſeems to be inſerted by the Default of the Printer, eſpecially becauſe of the Rea- 
ſon added, which is the very Cauſe of its ly ing. 


(M. 3) Lies. In what Caſes. In Reſpect of the Time of 
its being done. 


Br Eftrepe- 1. Here W rit of Eftrepement is awarded, and after the Tenant dues 
1 Wafte, the Plaintiff or Demandant ſhall have Scire facias of 
enes d. C this Waſte. Br. Scire tacias, pl. 118. cites 14 H. ». 7. | 
Br. Eſtrepe- 2. Aud in Aſſiſe after VirdB, if the Zenant does Waſte, the Plaintiff 
— 1 48 2 have Scire facias of this Waſte. Br. Scire facias, pl. 118. cites 14 
Br. Eftrepe- A Gratre of Waſte after Verdict in Formeden ; for it is his Folly that be 
_ had not ſued Writ of Eſt repement before. Br. Scire facias, pl. 118. cites 


14 H. 9. J. | 
Br X14 But where a Man brings Scire factas to have Execution of certain Land, 
rey Fo * the Plaintiff ſurmiſes that the Tenant has done Maſte, and prays Scire 
OS | tacias 


— — — 


td wy „ 1 LS 


facias thereof, he ſhall not have it, but after Writ of Eftrepement award- 
el, and was made after, he ſhall have Scire facias. Quod nota; for Sire 
facias does not lie only upon Surmiſe, but upon Matter of Record and Surmiſe, 
it lies well; Quod nota. Br. Scire facias, pl. 118. cites 14 H. J. . 


— 


(M. 4) In what Caſes Maſte or Treſpaſs Sc. hes, 


1. IF two Tenants in Common are, and the one does Waſte, the other ſhall 

not have Treſpaſs but Waſte pro indiviſo, by expreſs Words of the 
Book. But if the one cuts and carries away the other's Corn, of this 
Waſte pro indiviſo does not lie, but Treſpaſs lies by Award. Quod no- 
ta. Br. Waſte, pl. 122. cites 21 E. 3. 9. 

2. It Guardian in Chivalry is, and the Trees upon the Laud are abated 
by a great Wind, and a Stranger carries them away, this is no Waſte in the 
Guardian, and the Heir thall have Treſpaſs ; tor they belong to the 
Heir. And in Caſe of a Bailiff the Lord ſhall have Action as the Heir 
here, and not the Guardian or Bailifft. And ſo per Knivet clearly, the 
Guardian is excus'd of Waſte and Treſpaſs, as here. Br. Waſte, pl. 107. 
cites 40 All. 22. 

3. In Waſte, the Tenant ſaid that the Waſte was done by great Tem- 
peſt ot Wind; judgment. And the Plainritt ſaid that the Tenant had 
covenanted by his Deed to repair it from time to time, and to leave it ſo at 
the End of the Term; Et non allocatur ; but the Plea of the Detendanr 
is good ; tor in ſuch Caſe he ſhall have Action of Covenant, and not 
V afte. br. Waſte, pl. 31: cites 43 E. 3. 6. 

Waſte does not lie againit Tenant at Will; tor if he cut Trees 
Treſpaſs lies; Per Aſcue J. Br. Waſte, pl. 88. cites 21 H. 6. 38. 

5. In Debt it was faid Arguendo, that it a Man claims an Infant ani his 
Land as his Ward where he has no Right to him, and does Waite, he ſhall 
be charged tor it in Writ of Waſte ; but contra where he claims it to his 
cen Uſe without Colour of Authority ; tor there Treſpaſs lies and not Waſte. 

Br. Waſte, pl. 135 cites 32 H. 6. 7. | | 

6 It the Teaant covenants to repair ſuch an Houſe and does not doit, Action 
of Waſte lies; quære inde; tor it ſeems that only Action of Covenant lies; 
for it is a good Plea that it was ruinous at the Time of the Demiſe, and 
_ may take Trees tor it; Per Brooke. Br. Waſte, pl. 130. cites 12 

8. 1. 

7. If a Man have Common of Eftovers in the Woods of another, and he 
who is Tenant and Owner of the Wood cuts down all the Wood, he who 
ought to have the Eſtovers ſhall not have an Action ot Walte, but ſhall 
have an Aſliſe of his Eſtovers. F. N. B. 58. (I). 

8. A. leaſes a Manor except Woods and Underwoods, Leſſee cuts the S. P. held 
Trees, yet an Action of Waſte lies not againſt him; for the Thing in > 74008 
which the Waſte was ſuppoſed to be committed was not demiſed &c. p,,q.... 
and therefore Leſſee ſhall be punith'd as a Treſpaſſor and not as a Far- Cafe, _—— 
mer. Arg. Le. 49. pl. 62. Mich. 28 & 29 Eliz. C. B. in Caſe of Lewknor S. P. accord- 
v. Ford. sp. of * 
110 in Marg. — But if it be by Proviſo, that the Lord may enter and carry away all the 3 
Waſte lies for cutting by Leſſee. D. 19. pl. 110. in Marg. 
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RD [N] Of what Waſte no Action lies for collateral Re- 
— 


ſpect. Fr the Pettineſs. 


„ Br. Waſte, x, O Action lies of a maſte but to the Value of a Penny; for de 


8 cites minimis non Curat Lex. 9 . 6. 66. b. 42 E. 3. 13. * 14h, 
Br Waſte, + 11. 

pl. 10. S. P. . : 
cites 9 H. 6. 55. where the Count is Ad damnum of 1 d. But if the Jury find the Damage ad Valentian 
of 1d it is good; Per Babington. Nora Diverſity, 


* Br. Waſte, 2. So ik the Jury find the Waſte but to the Value of a Penny, the 
l 4 23. ben Plaintiff ſhall not have Judgment. 9 Þ. 6.66. b. to the Value of 6 D. 
"nee after DC 7 d. * 19 ID, 6. 8. b. becauſe it is no Oiſinheritance. 
Conteſſi | 
of Waſte the Plaintiff had a Writ of Inquiry of Damages, and it was found 1 d Per Curiam, no Judgment 


all Le enter'd ; and by Anderſon, if Judgment had been entered, it had been Error; for the Value of 
aſte ſhall be to 30 d. at the leaſt. Noy 4. Thore v. Thomas, 


F. N. B. 3. But if in writ of Waſte of diverſe Things, the Waſte be found 
22 cites in leveral, tho' the Damages are in every Particular but to a ſmall 
* A; where Sum, pet the Plaintiff ſhall have A becaule all together makes 
the Da- A great Sum. 14 0. 4. 11. b. Adjudged 9 Þ, 6. 66. b. Co. 
mage was { itt, 54. 


found in . | 
one Houſe to the Value of 20 d. and in another to the Value of 22 d. and in another to the Value of 


12d. But otherwiſe where the Finding is in one or two Things only to a ſmall Value, Br. Waſte, 
pl. 70. cites S. C. | | 


Br. Waſte, 4. If the Jury find the Waſte in a Grange tobe but to the Value of 
pl :+ ce , 8. the Plaintiff ſhall not have Judgment, becauſe the Leſſee was 
: not bound to ſiſtatn a Grange of lo {mail a Value. 38 E. 3. J. b. 


adjudged. | 
F. N. B. 60. Deſtruction of Trees to the Value of 3 s. 4d. is Waſte pu 


(c) ſays it 3. 5 
has been nilhable. To. Litt. 45. 
d ys 8 
alte. 4 
S. P. 2 Iuſt. 6. Waſte done by a Guardian to the Value of 20 d. was adjudged Waſte 
26. And and the Plaintiff recover d. F. N. B. 60. (P) cites H. 34 E. 3. and in the 
1 ap- New Notes there (e) cites 12 H. 8. 1. 7 H. 6. 38. 


points not 4 
of what Value the Waſte ſhall be. 


— * 
— — 8 1 2 —_ n 


[O] YYVhat Perſon fhall have Action of Waſte ; | and 
a for I ofte done before his own Lime. 


20 Wale I. 12 2 may re gore of Waſte againſt Guardian within 
C a . "I > » Is 


— 
. 


He may have Actiou within Age, by the Statute which <wvills that the Guardian render Damage to the Heir, 
if the Ward of does a ſuffice to the Value of the Damage before the Age of the Heir. And alſo Action of 
aſte lay for him at full Age by the Common Law. Br. aſte, pl. 68. cites 22 H. 4 3.— And the 
ſame Law againſt Tenant in Dower; and in thoſe Caſes the Statute ſhall not be rehears'd in the Writ; 
Per Hanke. Ibid. : 
2. Th! 


1 
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2. The Succeffor Abbot or Prior ſhall have Action of Bafte for * Br. Wag 

Waſte done in the Time of the Prebecellor. 18 E. 4. 16. Fitzh. ?! 29 cites 


Na. 59. O. 42 E. 3. 22. 10 P. 7.2.b, f 32 P. 4. 2. b. Tse Wager 


| 4 | I. 58. cires 
8. C. Waſte by an Abbot of a Stone cball, and itting a Houſe to fall, and cuttine A LS cu &c. 
upon a Leaſe made by the Predeceſſor. And per Cut. Deſtroying of a all within a Houſe is for i 
Parcel of the 22522 Br. Waſte, pl. 143. cites 1 5 H. 7. 2. b. B 5 ls 


3. The Succeſſor Prior of an Hoſpital ſhall have Waſte for Waſte * Br. Waſte, 
done in Time of Prevecefſor, becauſe he 18 not to allege the Waite to pl. 29. cites 
be to his Oilinheritance, but generally to the Diſinheritanice of the * © 
Houſe and Holpital. * 42 E. 3. 21. b. 22. b. Fitzh. Na. 59. (O) 

4. Bur the Succeſſor of ſuch Perſon who may make a Teſtament, ſhall Br. Waſte, 
not have Action of Waſte for Waſte done in Time of his Predecefſor, pl. 58. cites 
2 D. 4 2. b. % : S. C. 

5. As the Succeſſor of a Biſhop ſhall not have Action for taſte * Br. Ware, 
done in the Time of his Predeceſſor. 2 D. 4. 2. b. Coke's Litt. pl 2 Cites 
53. b. Oubitatur 39 E. 3. 15. b. Co. Litt. 


; * . . b. ( ) 
8. P. F. N. B. 59. (O0) S. P. — But if Leſſee for Life or Years of the former 53 ; 
does Waſte the See being void, the Succeſſor ſhall have Action of Waſte, Co. ue 4 79 __ 


F. N. B. 112.(H)S P. 


6. The ſame Law of a Succeſſor Archdeacon. 2 0. 4. 2. b. Ad- Br. Waſte, Jl 
judged. 58. cites 8. C. 
7. The ſame Law of a Parſon. Co. Litt. 53. b. F. N. B 59. 


S. P And o it is of the Succeſſor of a Prebendary. F. N. B. 537. (F) — Br. Waſte, bl. 1 . 
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8. The ſame Law of a Maſter of an Hoſpital. Co. Litt. 53. b. FN Boa 


The ſame Law of Mayor and Commonalty. Br. Waſte, pl. 38. cites M. 2 H. 4 1 O) S. P.— 


9. The Heir ſhall not have Action of Waſte for Walke done in the DA 


Time of his Anceſtor, becauſe his Writ ought to be That it was to . 3:5. 


his * Difinheritance, the which he cannot lay. + 42 E. 3. 22. +45 & rin 
E. z. 3. b. Adjudged || 1x . 4. 32. h. 9Þ. 6. 10. b. 11. Co, Litt. $3. b. Ce) 
53. b. 2 Þ. 4. 3. b. And there it is ſald, that there was an Ordinance . 
(now repeal'd) made 2 E. 1. call'd William Botteler, that the 5. Yale, 
Heir ſhould have Action.) 38 E. 3. 24 Admitted by Jſie, be” 


= | | + Br. Waſte, 
| pl. 41. cites 8. C Br. Waſte, pl. 67. cites S. C. 

Lands given to two, and the Heirs of one of them; he that has the Fee ſhall not have an Action of 
Waſte upon the Statute of Glouceſter, for that they are Joinrenants; but his Heir ſhall have an Action 
of Waſte againſt the Tenant for Life. Co. Litt. 53. b— — gut this muſt be intended for Waite done 
after the Death of his Anceſtor, who was the other Jointenant. See Br. Waſte, pl. 56. cites go E. 


If Leſſee does Waſte in the Life of Leſſor, the Heir can have no Action of Waſte for this, becauſe 
he cannot recover the treble Damages, ſo neither can the Executor, becauſe he cannot recover Locum Va. 
ftatum, the Inheritance whercof is in the Heir. Wentw. Off. of Ex. 67. See (E) pl. 17. in the Notes. 


10. So Lord by Eſcheat of a Reverſion ſhall not have Action for Br. Wage 
Waſte done before the Elcheat. 45 E. 3. 3. b. l pl. 1 20 5 
| ee Tit. Eſebeat 
11. I the Father dies ſeiſed of a Reverſion, and then Waſte is com- 
mitted, and the eldeſt Son and Heir dies before Action brought, with- 
out Iſſue, the 2d Son ſhall not puniſh this Waſte; for it is d good lea 


in Action by him, That he had an elder Brother who ſurvived the 
| Father, 


— 


8 a — 
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Father, after whoſe Death No Waſte [was] done. 9 . 6. to, 

80 VT 4 The Alienee ſhall not have Action of Waſte for Waſte done 


done be- mean between the Grant of the Reverſion and Attornment. 18 h. 
tween the 


Fine levied 6. 23. 
and the At- v4 wok x PE . 
tornment; by the beſt Opinĩon of the Court. Br. Waſte, pl. 50. cites 48 E. 3 15. 


13. So the Alienor ſhall not puniſh this Waſte, 18 h. 6. 23. 
14. If Leſſee for Life and his Leſſor join in a Leaſe for Tears by Inden. 
ture, and Leſſee for Lite dies, the ſurviving Leſſor ſhall have the Action 
for Waſte done, and ſhall count that he did demiſe alone. Brownl. 238. 
Trin. 8 Jac. Bedell v. Bedell. 
15. Succeeding Lord ſhall not have Waſte for Waſte done in Time of a 
receding Lord. Reſolved 2 Sid. 9. Mich. 1657. B. R. in Caſe ot Cham- 
Lerlaing v. Drake. 
S. b. Per 16. Fine levied without Conſideration or Uſe expreſs'd, is to the Uſe of 
Vaughan Ch. the Conuſor and his Heirs, who may have Action of Waite after the 
J 2 10.3 Fine for Waſte committed before, as well as he could before the Fine; 
rt, rated Per Vaughan Ch. J. Vaugh. 43. Hill. 21 & 22 Car. 2. in Caſe of Dixo 
v. Harriſon, v. Harriſon, cites Sir Moyle Finch's Caſe, 6 Rep. 68. b. 
Cites 8. C. 


[P] What Perſon ſhall have [Waſte.] I reſpect of 
Eſtate. 


S. P. 2 Inſt. 1. Remainder in Fee ſhall have Action of Waſte. 45 E. 3. 3. 
301. 48 E. 3. 16. 3 . 6. 1. 14 0. 6. 25. b. 27 E. 3. 87). b. Dubt- 
N TY tatur 17 E. 3- 8. Ml . , ; 
Br. Waſte, 2, A Remainder in Tail ſhall have Action of Maſte. 42 E, 3. 19. 
2 9 43 E. z. 16. f 50 E. 3. 3. b. 2 Þ. 4. 20. 

Br. Waſte, pl. 56 cites 8. C. S. P. 2 Inſt, 301. So where Land is deviſed to A. for Liſe, 
Remainder to B. in Tail, Waſte lies for B. againſt A. Hutt. 110. Cook v. Cook. 


| | 3. Reverſioner in Tail ſhall have Action of Waſte. 45 E. 3. 3. b. 
* Br, Waſte, 4. Lord by Eſchear ot a Reverſion or Remainder in Fee ſhall have 
* Aktion of Waſte, * 45 E. 3. 3. adjudg'd, f 11 . 4. 10. b. f 3 0. 
+ Ibid. pl. 6. k. 

65. cĩtes 8. C. F 

——— + lbid. pl. 6. cites 8. C.——Ibid. pl. 109. S. P. cites 5 H. ;. 5: 


See (F.a)2. 5. Tenant in Tail after Poſſibility ſhall not have Action of Waſte a- 
— * Br. |; | 7 
gainſt Leflee, for in Effect he has but for Life. 2 H. 4. 20. 22. U. 30. 
1 4. 5+ b. Co. Litt. 53. b. | 9 b 
C. 


E. N. A 59. 6. Tf 2 Jointenants and to the Heirs of one are, and they Leaſe for 
95 bar , Lite, they Both ſhall have Action of Waste. 46 E. 3. 1. 
$ © | | 


Br. Waſte, J. But if 2 Jointenants are, and to the Heirs of one, if he who has 
p He cites for Lite does Watte, the other who has ee Belt not have Waſte againſt 


Br, Entre him for Cauſe of their joint Purchaſe. 50 E. 3. 3. b. 
Cong. pl. 8. But his Heir ſnhall have Action for Waſte done after his Death. 1” 
113. 8. of E, 3, 36, h, 68. b. 21 E. 3. 33. b. 24 E. 3 b. | a 


Cites it as 
ſaid elſewhere —He that has the Inheritance ſhall have no Action of Mate ly the Statute of Hence ſſer, 


bi:t 


/ 
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but pon the Statute of 2. Be ſhall have an Action of Waſte. Co. Litt. 200. b 8. P. For no 
other Action of Waſte can he have. 2 Inſt. 403 S. P. as to the Statute of Glouceſter, becauſe 
they are Joinrenants, but his Heir ſhall have ſuch Action againſt Tenant for Life. Co. Litt. 33. b. 
(u— Co. Litt. 247. b. S. P. a 


* 


9. Ik Leaſe for Life be tu one Remainder to the Baron and Feme and 


to the Heirs of the Baron, Baron and Feme map join in Action of 
Waſte. 17 E. 3. 7. b. 50. 

10. A Purchaſor ſhall have Action of Waſte, tho? the Statute ſpeaks In Waſte 
of thoſe who are Inheritors, 17 E. 3. J. b. the Caſe 


was, thar a 
Man leas'd for Years, and within the Term ouſted the Termor, and infeoff d the Plaintiff ; the Termor re- 


enter d, and the Feoffee brouzht Action of I afte and the Termor pleaded No Haſte done, and found for the 
Plaintiff, and he recover'd by Award; for here needs no Attornment where the Termor was ouſted and 
Livery made: and the Action was brought as Aſſignee, and well; for he may vouch in Præcipe quod red- 


dat, and is Aſſignee. Br. Waſte, pl. 72. cites 5 H. 5. 12. 


11. If a Reverſion be granted to two and to the Heirs of one of them F. N. B. 59. 
they ſhall join in Action of Waste. Co, Litt. 53. b. * {iq rw 
Contra 2 Mod. 61. Curtis v. Bourn. 


12. So the Surviving Coparcener and Tenant by the Curteſy ſhall 


join in Action of Malte. Co. Litt. 53. b. 
13. If rwo Coparceners are ot a Revertion, and Waſte is committed, F. N. B. 60. 


and then one Coparcener dies, yet the Aunt and the Niece ſhall join in (R) S. F. 
an Action of Waſte, * Co. Lit. 53. b. _ the new 


ores there 
pf ſay, See 
11 E. z. Waſte 115. 45 E.3.3.b. 11 H. 4 16. b. 48 E. 3. 14.b. 35H.6. 23. b. Kelw. os. a. 
Nat. Br. 101. 22 H. 6 12. 49 E. 3. 2. i i 
* Treby Ch. ]. much doubted of this Caſe ; for all Books there cited are nothing to the Purpoſe, ex- 
cept one, viz. Br. Waſte 41. and he ſays that this was a ſtrange Caſe, where one of them could not re- 
cover for Part, viz. Damages. Lutw. Soz. in Caſe of Eaſtcourt v. Weekes ——Doubrted per 3 Juſt. x 
Salk. 187. S. C. 


4 13 E. 1. cap. 22. Whereas two or more * do hold Nod, Turf-land, or This Act 
Fijoing, or other ſuch thing + in Common, wherein none knoweth his ſeveral, (tends not 
and ſome of them t do Waſte againſt the Minds of the other, an Action may lie ;; * 


5 ouſes, or 
by a Writ of Waſte. other Places 
for the Ha- 
bitation of Man; for one Jointenant or Tenant in common might have had for Reparation of them a 
Writ de Reparatione facicnda. 2 Inſt. 403. 

* Theſe Words (do bold) imply a Freehold at leaſt. 2 Inſt. 403. 

If Woods be letten to tcbo, the one for Life, and the other for Years, they are not within this Statute, in 

Reſpect of the ſaid Words (do hold) 2 Inſt. 403. 
I Theſe Words do include as dell Jointenants as Tenants in Common; for both of them hold in Com- 
muni, and ſo do old Books and Records term them both; but tho” the Generality of theſe Words do ex- 
tend to Coparceners, yet in good Conſtruction they are not within the Purview of this Act, becauſe they 
vere compellable to make Partition ; for this Act extends not to them that had Remedy by the Com- 
mon Law. 2 Inſt. 403.—8. P. per Fitzherbert and Baldwin Ch. J. Br. Waſte, pl. 4. cites 27 H. 8. 13. 
But Brooke ſays, quzre at this Day; for now Writ of Partition is given between Jointenants and Te- 
nants in Common by the Statute of 31 & 32 H. 8. ; 

A Parſon of a Church being Tenant in Common with another ſhall have an Action of Waſte upon 
this Statute. 2 Inſt. 403.——F N. B. 49. (I) S. P. —Seec (8) pl. 5.—And it is holden, that an Ac. 
tion ot Waſte upon this Act is maintainable between Jointenants or Tenants in Common for Lives, and 
yet the Words of the Writ be, Ad exhæredationem 2 Inſt. 403. : 

+ What ſhall be ſaid Waſte or Deſtruction in a Tenant for Life &c. ſhall be ſaid Wafte within 
this Act. 2 Inft. 403. 

If two Tenants in Common are of a Wood, and the one leaſes his Part to the other for Tears, and he 
fells the Trees and does Waſte, he ſhall be puniſh'd for the Moiety of the Waſte, and the Lelſor ſhall 
_ the Moiety of the Place waſted ; Per Dyer and Weſton, Mo. 71. pl. 194. Trin. 6 Eliz 


And when it is come unto Fudgment, the Defendant fhall chuſe either to He ſpall 
take his Part in a Place certain, by the Sheri and by the View, Oath, and Hud ſuch 
6 


Ales. 


| 
| 
| 
| 
| 
| 
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convenient Aſfignment of his Neighbours, ſworn and tried for the ſame Intent, or elſe be 
Surety as the hall grant to take nothing from henceforth in the ſame Wood, Turf-land, and 


— 4 ap ſuch other, but as his Partners will take. 


ſt. 404. : injur* 
* fays the Defendant [Quzre if it ſhould not be (The Party injur'd) J hath at this Nay a 


further Election, either to have an Action of Waſte upon this Act, or a Writ of Partition by the late 
Statute. And in the Margin cites] 28. [but it ſeems it ſhould be 31] H.S. cap. 1. and 32 H S, Cap, 


32. 2 Iuſt. 404. 


— 


This is not And if he do chuſe to take his Part in a Place certain, the Part waſted 
to be . ſhall be aſſign'd for his Part, as it was before he committed the Naſte. And 
N ®" there is ſuch a Writ in this Caſe, that is 10 ſ ay, Cum A. & B. tenent By- 
that the cum pro indiviſo, B. fecit vaſtum r. | 

Place waſted 

is more than his Portion; and therefore it muſt be underſtood of ſo much as belongs to his Part. 2 Inft 


404 


15. If Baron and Feme make a Leaſe, and the Baron dies, and the Fen- 
brings Waſte, this is well, for it affirms the Leaſe; tor it was not void, 
And it is no Plea, that the Feme had nothing but in Coparcenary with 
one A. who is in full Life not named in the W ric &c. Br. Walte, pl. 
94. cires 22 H. 6. 24. 
Br. Surren= 16. Where a Man leaſes for Life, and has Iſſue two Daughters, and dies, 
2 * Gand the one takes Baron, and the Tenant grants his Eſtate to the Baron and 
That «here Feme, this is no Surrender; per Vaviſor clearly. And if they commit 
there are 2 Walte, the other Siſter ſhall have Writ of Waſte againſt them in all their 
Coheirs, and Names, and the Baron and Feme ſhall be ſummon'd and ſever'd. Br. 
4 8 Waſte, pl. 106. cites 21 H. J. 40. 
grants His Eſtate to the ene, this is no Surrender but for the one Moiety ; and of the other Moiety, the 
other may have Writ of Waſte. 


See Le.177. 17. If he in Rever/ion and the Tenant for Life join in a Leaſe for Life, 
249. and the Tenant does Waſte, both thall join in Writ of Waite, and the 
op Tenant tor Lite thall recover the Franktenement, and he in Reverſion 
. RN And ſo from hence it ſeems, that the Leaſe is as well the 
v. Husbands. Leaſe of the Tenant for Lite as of him in Reverſion. Quod nota. Br, 
Leaſe, pl. 2. cites 27 H. 8. 13. Per Fitzh. Shelley and Baldwin. 
18. Cuardian in Socage thall not punith Waite done by a Stranger. 
F. = U 59. (G) and in the new Notes (e) ſays, ſee 46 E. 3. 17. Perk, 
- T8930. 4 6. 3.26, 
19. 5 Life, Remainder in Tail, the Remainder in Fee unto the 
Leſſee for Life; it he commits Waſte, he thall be puniſb' d by him in the 
Remainder in Tail; and yet the Leſſee for Lite hath the Remainder in 
Fee, but there is a meſne Eſtate of Inheritance &c. F. N. B 60. (B) 
So Grantee 20. Grantee by Fine of the Reverſion ſhall not have a Writ of Watte 
of the Re- againſt the Tenant, before the Tenant attorns; but if a Reverſion eſcheats 
_—_— by to the Lord, he ſhall have Waſte without Attornment. F. N. B. 60. 
2 (D. and the new Notes there (e) cites 34 H. 6. 6. 5 H. J. 19. Nat. 
Patents r. 269. 


ſhall have 
Waſte without Attornment. F. N. B. 60. (I) 


Deviſee of 21. Deviſee of Rever/ſon in Fee ſhall have Waſte without Attornment. 


2 F. N. B. 60. (I) 


have Waſte. Br. Waſte, pl. 121. cites 34 H. 6. 5. 6. 


Ibid. in the 22. Two Coparceners are, and one has Iſſue, and dies, and her Husband 
new Notes is Tenant by the Curteſy, and commits 1 his Son ſhall not have Walte 


arcener; but if he bring ſuch 
Writ 


there (g) 5 ' ; 7 
þ na ＋ againſt him without naming the other 
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Writ, ic ſhall abate. F. N. B. 60. (R) cites Paſch. 2 H. 6. Title 11. b. Dubi- 
Waſte. tatur; but 


Kelw. fol. 
103. a. pl. 64 is that the [ſe alone ſhall have it. 15 H. 7. 14. In Waſte N Heir, it is a good 
Plea that the Plaintiff has another Goparcener in full Life not named, Judgment of the Writ; for the one 


cannot have Action without the other, Br. Waſte, pl. 8. cites 9 H. 6. 11. 


23. If there are 3 Tenants in Common indiviſo, and one commits 
Waſte, the other 2 ought 1 in an Action of Waſte againſt the zd. 
F. N. B. 60. (S) cites M. 3 E. 2. Waſte. 

24. No Perſon ſhall have an Action of Waſte, unleſs he has the imme: None ſhall 
diate State of [uheritance ; but ſometimes another ſhall join with him for bare Waſte, 


Conformity. Co. Litt. 53. b. (d) — 1 


| g : in Fre- ſimple 
or Fre- tail. But a 2 4 or Prebendary ſhall have a Writ of Waſte upon their Leaſe; yet ſome ſay they 


have not the Fee- ſimple in themſelves alone. F. N. B. 60. (K) and the new Notes there (a) cites Fitzh. 
Waſte, 5. Lit. 145. Nat. Br. 36 ——S.P. F. N. B. 57. (F) A * Parſon, Vicar, Archdeacon, Pre- 
bendary, Chantry-Prieſt, and the like, ſhall have an Action of Waſte. Co. Litr. 341. a, 

S. P. but he cannot have Writ of Right. Br. Waſte, pl. 144. cites 10 H. 7. 5. 


25. If I grant the Rever/ion of my Tenant for Life to another for Life, 
now ſhall not I have an Action of Waſte, Bur it I releaſe to the Grantee 
tor Lite and his Heirs, now he has the Fee-ſimple, and ſhall puniſh the 
Waſte done after. Co. Litt. 293. a. b. 
26. In ſome Special Cafes an Action of Waſte ſhall lie, albeit the As if Tenant 
Leſſor had nothing in the Rever/ion at the Time of the Waſte done. Co. Litt. for Life 


makes a 
35 6. a. | Feoff ment 


im een 
Condition, and Waſte is done, and after the Leſſee re- enters for the Condition broken, in this Caſe the Feſſoe 
ſhall have an Action of Waſte. Co. Litt. 356. a. 
$o if Leſſee for Lite be diſſeiſed, and Waſte is done, the Leſſee re- enters, an Action of Haſte ſpall be 
maintain'd againſt the Leſſee, and ſo in like Caſes; and yet in none of theſe Cafes the Plaintift in the 
Action of Waſte had any thing in the Reverſion at the Time of the Waſte made; but theſe ſpecial Caſes 
have their ſeveral and eſpecial Reafons. Co, Litr. 356. a, 


27. Leaſe for Life, Remainder to Baron and Feme in Special Tail. 
Leflee does Waſte. Feme dies without Iſſue. The Baron cannot have 
Waſte by the Statute, But Brown ſaid, If the Remainder be limited 
over to the Baron and his Heirs, and the Wite dies atter Waſte done, he 
thinks the Baron thall have W aſte, becauſe the Tenancy in Tail after Poſ- 
ſeſſion, is drown'd in the Inheritance. Quod Dyer negavit. Mo. 18. 
pl. 64. Mich. 2 Eliz. in an Anonimous Caſe. 

28, Leaſe for Lite. Leſſee for Life leaſes for Nears, and after ſurrenders 
to him in Rever/jon in Fee, He in Reverſion ſhall not have Waſte, be- 
cauſe the Tenant tor Lite, who ſurrender'd, could not have Waſte in this 
Caſe; per Popham. Mo. 94. pl. 232. Paſch. 12 Eliz. in Caſe of Lord 
Treaſurer v. Barton. 

29. So if Tenant for Life purchaſed Reverſion in Fee, he ſhall not have 
Waite during his own Lite. Mo. 94. pl. 232. Paſch, 12 Eliz. in Caſe of 
Ld. Treaſurer v. Barton. . „ 

30. A Leaſe was made to A. for Liſe, the Remainder to B. in Tail, the 
Remainder to the right Heirs of B. who bargains and ſells all his Eſtate, 
or /evies a Fine, with Proclamations of it o D. A. commits Waſte, Ir + 
was holden by the Court, That D. ſhall not puniſh him in an Action of 
Waſte; for nothing paſſes to him but during the Lite of the Grantor, 
viz, As to the Remainder in Tail, in reſpect of which Eſtate the Action 
of Waſte is only maintainable : For although that the Fee-limple paſſ- 
ech to the Grantee or Conuſee, yet in reſpect of that an Action of Waſte 
is not maintainable, untill the Eſtate-Tail be ſpent. 3 Le. 60. pl. 88. 
Hill. 18 Eliz. in C. B. Owen and Sadler's Caſe, : 

| 31. 47. 


| 
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31. A. Tenant for Life Remainder to B. in Taile, B. bargain d and ſold 
to F. F. and his Heirs, and levied a Fine to the Uſes accordingly. A. com- 
tits Waſte. F. F. brought Action, and declared againſt him, but did 0: 
ſet forth the Fine to be with Proclamations, for Which Reaſon the juſtices 
thought they ought to intend it to be without Proclamation, and then 
they ſay, that the Bargainee is not ſuch a Grantee of the Reverſion as 
may have Waite, notwithſtanding that he has the Reverſion to him and 
his Heirs; for his Eſtate is only for the Lite of Tenant in Tail, there 
8 no Diſcontinuance, Mo. 220. pl. 359. Mich. 27 & 28 Eliz. Owen's 
Caſe. 

32. A Man's Farmer committed Waſte, and afterwards he in Rever/jon 
covenanted to ſtand ſeiſed to the Uſe of his Wife for Life, and after to the Uſe 
of himſelf and his Heirs ; his Wite dies; if he be in his Fee untouch'd, 
he ſhall puniſh the Waſte ; if he be in by the Statute, he'ſhall not puniſh 
it. Ld. Bacon on the Statute of Uſes. 353, 354. 

33. Husband and Wife during the Coverture make a Leaſe. 'They ſhall 
join in the Action of Waſte. Brownl. 238. Anon, 

34 A Man ſeiſed in Fee ſhall not have an Action of Waſte for Vegligent 
ference was Waſte againſt his Leſſee at Will, but if Leſſee at Will to Leſſee for Years 
y — * does ſuch negligent Waſte, the Leſſee for Vears may have an Action a- 
Hill. z W. gainſt him, becauſe he ig anſwerable over to his Leſſor. Not but that he, 


Same Dif- 


& M. in as well as a Tenant in Fee, might ſecure himſelf by Covenant. 1 Salk. 


is 7 19. pl. 9. Paſch. 13 W. 3. B. R. Panton v. Iſham. 


Cudlip v. Rundle. 


35. Tenant in Tail by Leaſe and Releaſe, or by Bargain and Sale, or 
by Covenant to ſtand ſeiſed, conveys to B. and his Heirs, the Eſtate Tail is 
not in Abeyance bur in the Altenees, and not in the Tenant in Tail, and 
he cannot afterwards bring Waſte tor Waſte done after; Per Holt Ch. J. 
2 Salk. 620. Trin. 1 Ann. B. R. in Cafe of Machil v. Clark. 

Litt. 5. 649. 36. It there be Tenant for Life, Remainder in Tail, and the Tenant in 
636 a Tail releaſes to the Tenant 5 Life all his Right, this had put the Tail in 
Commentary Abeyance; ſo that he could not afterwards have maintain d an Action of 
upon it. Co. Waſte; but if the Remainder had been in Fer, and he in Remainder had re- 
Litt. 345-4. Jeaſed all his Right, the Remainder ſtill continues in the Tenant in Fee, 
8 — and he may have an Action of Waſte. And the Reaſon of the Difference 
* ür char is this, that when the Tenant in Fee releaſes all his Right, he only 
Tenant in confirms the Eſtate to Tenant tor Lite, during his Life; and for want 
Tail cannot of Words of Inheritance, it paſſes no farther Intereſt, and therefore he 
grant any has ſtill a Remainder depending on an Eſtate for Life, ro which an Ac- 
"Gate chan tion of Waſte belongs. Eut Tenant in Tail cannot by the Releaſe of all 
for his own his Right paſs an Eſtate during the Lite of the Releaſee, but * only 
Life, was paſſes an Eſtate during his own Life; and therefore having pur all his 
2 Right out of him he cannot bring an Action relating to ſuch Right. G. 
En % Treat. of Ten. 119, 120. 
Shih the 
reſt of Ge Jad agreed ; and held that his Grantee has a baſe Fee not determin'd by the Death of 
Tenant in Tail, but continuing in the Grantee or Releſſee &c. till actual Entry made by the Iſſue in 
Tail. See the Reaſons thereof, 75 Mod. 23. Trin. 1 Anne B. R. Machil v. Clarke. Sce S. C. ac- 


cordivgly, 2 Salk. 619. ——- And Matchel v. Clerk S. C. accordingly, 11 Mod. 19. --— And 
Comyns's Rep. 120. S. C. 


LQ] Aal 


© cw W = 


AQ *T www '# Fa, ue ww 


0”. Wo 2 v9 WD 


mn ww my 


; a th 465 


A] Againſt whom the Adtien lies Is Reſpetł of the NN. 
Eſtate of the Leſſee. | NEG 


I. A of Maſte does not lie againſt Tenant in Tail after poi 
bility, fox the Highneſs of the Eſtate which was once in him Reg 
of Inheritance, and alſo as ſome lay, becauſe the Eſtate was nor a pac. 1 


within the Statute at the Creation. 39 E. 3. 16. Jac. B R. 


in Lewis v. 
Bowles's Caſe.— F. N. B. 59. (P) S P. S. P But ſuch Tenant ſhall not have the Trees &c. which 


ne cuts. 4 Rep. 63. Paſch. 31 Eliz. B. R. in Herlakenden's Caſe. See Tit. Tay le after Poſſibility 
(L) p!. 2. and the Notes there. 


2. If a Leaſe for Lite be made to a Villein, and the Lord enter 
and alter does Waſte, tho he comes in in the Poſt, Action of 
U lies againſt him for Waſte done by himſelt. Co. Litt. 54. 


a). 

3. Action of Maſte lies againſt an Occupant for Life, becauſe he hag f 2 Int. 
the Eſtate of the Leflee for Life, and holds in for Lite as the Statute 33 ce ® 
mentious. Co. 6. Dean and Chapter of Worceſter, 37. b. Refolved. Co. Lord who 
Litt. 44+ b. 54. [d]. enters on his 

; +208 for 
ue 

4. Ik Leſſee for Lite be attainted of Treaſon, by which the Leaſe is 
forfeited to the King, who grants it over to J. S. and he alter does 
Waſte, tho he comes in en le Poſt, yet Action of waſte lies againſt 
him. P. 12 Ja. B. R. Darcie's Cate ; Per Coke. 

5. In Action of Waſte does not lie agatnſf Tenant by Statute Mer- F. N B. 58. 
chant, Elegit or Staple, betcauſe it is not an Eſtate for Life or Bears, (#) 8. b. 
and the Statute mentions thoſe Who hold in any Manner lor Lite or — 
Years. Co. 6. Dean and Chapter of Worceſter, 37. d. b. agreed. Co. chere (a 
Lit. 3 Contra Fitzh. Na. 58 h. and there ſaid, that in the Re: cires 2: K; 
giſter is a Writ againſt him; quod vide 75. But in the Yargin, 7% that'a 
— if it be matatainable by the Law againſt him, apud Belkord, beagle 

nd 7. againſt a 


| enant 
Elerit, who had cut Trees, to pay the Reſidue of the M.mey to anſwer for the Trees cut, ard for the Plaintiff 
to hate bis Land ag; Per Curiam. By the Statute againſt cutting Trees this is in the Nature of u 
Treſpaſs, and lies ror in Account, nor is he puniſhable in Waſte, bur in an Action on the Caſe only. 
Waſte lies not againſt Tenant by Elegit, but Hit of Account; Quod nota bene. Br. Waſte, pl. 58. cites 
21 E. 3. 30. — 


6. Some Books give che Reaſon of it to be becauſe the Conuſor, If ſuch Te. 
if he commits Waſte, may have a Venire facias ad Compurandum, and Tin SF 
N Damage tor the Waſte ſhall be recoup'd. Fitzh. Ma. 58. b. % 44 

Y | Debt, and 


| : the Conu'or 
may have Stire facias ad Computandum. 3 Mod. 93. Arg. in Caſe of the Mayor and Commoalty of 
Norwich v. Johnſon.——— br. Waite, pl. 138. S. P. cites 23 H. 8. 


7. An Action ok Waſte lies againſt a Deviſee, and the Writ may Br. Waſte, 
ſuppoſe it Ex Legarione ; for it is within the Equity of the Scarure, 10 fl 228 
H. 6. 8. b. adjudg d. Co. 10. 8 

Dig. of 
Writs, lib. 10. cap. 5. S. 26. cites 8. C. 


8. Mo Action of Waſte lies againſt Guardian in Socage, but an Ac- a 2 
count or Tretpails. Co. Litt. 54. 8 


32 
And 2 Inft. 135 ſys, the Heir within Age ſhall have an Action of Waſte againſt the Guardian in So- 
7 6 C cage. 
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cage. But F. N. B. 59. (E) in the New Notes there, (d) it ſays that the Heir in this Caſe ſhall have 
Account or Treſpaſs, but not Wen cites 46 E. 3. 17. 7 H. 6.23. 17 E. z. 7. 7 E. 3.54. 2 Hl. 5. 
7. And ibid. (A) in the New Notes there (d) ſays, Note, Waſte does not lie againſt Guardian in 
Socage, but only Account or Treſpaſs, according to the Nature of the Waſte, and ſays it was adjudg'd 
16 E 3 Waſte, 100. ö | 2. | x . 

If Guardian in Secage in Right of his Wiſe does Waſte; the Writ ſhall be againſt the Husband only, 
Brownl. 239. cites M. 27 E. 1. Rot. 329. 8 

If Guardian in Chivalry commit Waſte, the Heir ſhall have an Action of Waſte as well at full Ape ay 
within Age. And if a Man be in Ward unto the Lord by Reaſon of the Uſe of Lands, becauſe that 
certain Perſons were ſeiſed in Fee of the Lands holden by Knights Service unto the Uſe of his Father 
and his Beirs ; now if the Guardian commit Waſte, the Heir within Age or of full Age, ſhall have the 
Action of Walte againſt the Guardian, and yet the Heir has not the Reverſion of the Lands, but the 
Uſe only. Bur that is given by the Statute of 4 H. 7. cap. 17. F. N. B. 59. (A) 


d. If a Man difſeiſes the Tenant for Life, and does Waſte, Action of 
Waſte lies againſt the * Term of Life ; for he may have his Remedy 
over againſt the Diſſeiſor. Br. Waſte, pl. 138. cites 23 H. 8. 

10. If an Eſtate of Lands be made to Baron and Feme to hold to them 
during the Coverture &c, it they do Waſte, the Feoffor ſhall have Writof 
Waſte againſt them. Litt. S. 380. 381. | 

11. It an Eſtate be made to A. and his Heirs during the Life of B. A. 
dies, the Heir of A. ſhall be puniſhed in an Action of Watte, Litt. 

A. (8 

"Tv Y; a Man make a Leaſe for Years, and puts out the Leſſee, and makes 
a Leaſe for Life, and the Leſſee for Years enters upon the Leſſee for Life, and 
does Waſte, the Leſſee for Lite thall not be punithed therefore. 2 Inſt. 303. 

13. Leſſee for Years makes a Leaſe of one Moiety to A. and of the other 
Mohiety to B. A. does Waſte; the Action ſhall be Eee both; for the 
Waſte of the one is the Waſte ot the other. Browul. 238. Anon. 


[R] Againſt whom it lies. 


— 
* Fol. 827. 


1. IF Feme Leſſee for Life takes Baron, who does Waſte, Action lies 
againſt both. 33 D. 6. 31. 17 E. 3. 68. b. 
Br. Waſte, 2. [And] if Feme Leſſee for Life takes Baron, who commits nate 
P xs and dies, Action of Waſte lies againſt the Feme for it. Time E. 1. 
: Fitzh. Waſte 128. 
Kelw. 113. 3. If Baron and Feme Leſſees for Lite are, and Baron does Woaſte, 


l. 42.— and dies, the Feine ſhall be puniſh'd in Waſte, if the agrees to the 


ho' there 


Eſtate. 21 I, 6. 24. b. Cooke Litt. 54. Contra 42 E. 3. 23. 2% 
have be : . a b 
Variery of 4- 8. Curia. Time of E. 1. Fitzh. Waſte 128. Demurrer, 
Opinions in | 
a. Co. Litt. 54. a. (o) See the Caſes there cited in Marg. She ſhall be puniſh'd for the 
Waſte done by her Husband in like Manner as if a Stranger had done it; and after the Death of her 


Husband ſhe is in from the Leſſor. 2 Inſt. 303. 


* if ſhe waives the Eſtate, ſhe ſhall not be charged. 21 Þ, 6. 


Br. Waſt, pl, J. So upon Leaſe for Years made to the Baron and Feme, Waſte 


127. cites 17 lies againſt both, 2 H. 4. 19. b. 

E. 4. 7- 6. So upon Leaſe for Lite to them, Maſte lies againſt bath, Time 
of E. 1. Fitzh. Waſte 128. 

S. P. And J. Jf Feme commits Waſte, and takes Baron, the Action ſhall bc 

the we brought againſt both. 49 E. 3. 26. 


ma 

Quod fecerunt vaſtum, or Quod Uxor, dum ſola fuit, fecit Vaſtum. Br. Waſte, pl. 55. tires 49 E 3.25 

Per Haſtes and Kyrton. : 1 1 
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8. Tenant in Dower takes Baron, who does W alte, and dies, the 5 
Feme ſhall not be puniſhed for this. 15 D. 3. Fitzh. Waſte 133. 
9. But if Baron and Feme are Joint-leflees tor Years, and Baron does The Feme 


Waſte, and dies, Action of Maſte lies for this againſt the Feme. 5 — * 


D. 6. 2. b. this Waſte ; 
| . Per Hanke, 

nod non negatur. Br. Waſte, in 58. cites M. 2 H. 4 2. Br. Waſte, pl. 138. cites 23 H. 8. that 
Waſte does not lic againſt the Feme. But ſays Quatre if this be not the Waſte of both ; and ſays, So 
ſee where there is Folly in the Feme, and where nor. [Quere if this does not mean by her agreeing to 
the Eltate after the Baron's Death. See pl. 3. ſupra.] 


10. If Baron ſeiſed for Life of his Wife in Right of his Wife, does 8 P. 2 Inſt. 


Waite, and after the Feme dies, no Action of Waſte lies againſt the 3% -— 
Baron in the Tenuir, becauſe he was ſeiſed only in Right of his; * 
Wite, and the Franktenement in the Feme. Cooke Litt. 54. ſolv'd per 


tot. Cur. in 
C B. Mich. 35 & 36 Eliz. Cliſton's Caſe, alias, Southcote v. Clifton, that the Writ does not 
lie; and the Reporter ſays, Nota Reader, this Judgment given upon Confiderarion of the Statute of 
Glouceſter, and of Opinions Obiter in 10 H. 5. 11 & 12. by Strange and Cotteſmore. 46 E. 3. 25. 46 
E. 3. Tit. Waſte in Statham. 8. C. cited by Treby wy + Lutw. 674 in the Caſe of Baron 
and Barkley; and ſaid the Reaſon is, becauſe it cannot be ſaid that the Baron tenuit ex Dimiſſione, 
according to the Words of the Statute. 


11. But if Baron poſleſs'd for Years in Right of the Feme, does 
Waſte, and after Feme dies, Action of Malte lies againſt the Baron, 
becauſe the Law gives the Term to him. Cook Litt. 54. b. 

12. If Abbot Guardian does Maſte in Land in Ward, Action of 

13. [Bur] It Abbot Guardian does Maſte in the Land in Ward, k N. 5 65. 
and dies, the Succeſlor ts not puniſhable tor it. 43 E. 3. 8. b. 30. b. — $ 8 
adjudged, Dubitatur 49 E. 3. 26. b. Br. Waſte, 


pl. 55. cites 
49 E 3. 25. Per Belknap, pro Lege. Quod non negatur. 


14 But if Abbot Guardian does Waſte, and after is depoſed during E. N. B. 60. 
his Life, Waſte lies againſt the Succetlor. 49 E. 3. 26. b. 'M)—Bur 


not after 

the depoſed Abbot's Death, without Queſtion. Br. Waſte, pl. 55 cites 49 E. 3. 25—— Waſte again 

an Abbot by an Int ant in Ward, of Waſte done in the Tenements in Ward. The Defendant ſaid, that t/ 

Ward fell in the Time of his Predeceſſor, who died, after wheſe Death No IJ aſte done; and a good Plea, by 

8 the Plaintiff ſaid, that He had done Waſte after. Quod nota. Br. Waſte, pl. 32. cites 43 
3. 6. 


15. And in ſuch Caſe the Action lies, without naming the Monk 


who was Abbot at the Time. 49 E. 3. 26. | 
16. If the King commits the Wardſhip of the Heir in Ward unto ano- 


ther, and the Committee does Waſte, then, upon a Surmiſe made thereof 
in Chancery, the King ſhall ſend a Writ unto the Eſcheator to go to the 
Land, and fee if Waſte be done, and to certiſy the King thereof in the 
Chancery. F. N. B 59. (B) 

17. It Eſcheators do commit Waſte in Lands which they have in their 
Hands in Cuſtody, the Heir within Age, or of full Age, thall have an 
Action of Waſte, and ſhall recover creble e againſt them, and 
they ſhall ſuffer Impriſonment 2 Vears at the leaſt, at the King's Plea- 
ſure. And ſo if Eſcheators do commit Waſte in other Lands, ſeiſed into 
the King's Hands by Inqueſt of Office. F. N. B. 59. (B) cites Anno 36 E. 
3. cap. 13. 

18. And Eſcheators, or other Guardians of Lands, in the Vacation of 
the Temporalities of Biſhopricks or Abbies, ſhall do no Waſte &c. F. N. B. 
59. (B) cites Anno 14 E. 3. pro Clero, cap. 4 & 5. 


ay \ Lands 


Waſte. 5 


4 19. Lands are given to the Husband and Wife, and to the Heirs of the 
Body of the Husband, the Remainder 10 the Husband and Wife, and to the 
Heirs of their 2 Bodies begotten. The Husband dies without Itflue. The 
Wife ſhall not be Tenant in Tail after Poſſibility ; For the Remainder in 
Special Tail was utterly void, for that it could never take Effect. For 
ſo long as the Husband ſhould have Iſſue, ir ſhould inherit by Force of 
the General Tail; and it the Husband die without Iſſue, then the Spe- 
cial Tail cannot take Effect, inaſmuch as the Iſſue which ſhould inherit 
the Eſpecial muſt be begotten by the Husband ; and fo the General, 
A which is larger and greater, hath fruſt rated the Special which is leſſer; 
and the Waite, in that Caſe, ſhall be puniſh'd tor Waſte, Co. Litt. 
28. b. 
20. If an Infant be Guardian in Chivalry, and does Waſte, an Action of 
Waite lies againſt him. 2 Init. 306. . 


eG. [S] Againſt whom. Is reſ pelt of his Eſtate. 
— — 


Le. 291. pl. I. F Tenant by the Curteſy grants over his Eſtate, and Grantee 
283 commits Waſte, the Action of Waſte ought to be brought againf 
S bia the Tenant by the Curtelp by the Heir, and thereby he ſhall recover 
21 the Land againſt the Qilignee. Co, Litt. 54. for the Privicy, which 
8.» Rep. ig between the Heir and the Tenant by the Curteſy, 


23. b. in 
Walker's Caſe, accordingly.———— The Writ of Waſte ſhall always be brought againſt the Tenant in 
Dower, or Tenant by the Curteſy, tho* they have granted over their Eſtites ro others. Fitzh. Na. B. 
5.(E) S. P. Brownl. 239. Anon. —F.N B. 56. (F)-— Br. Waſte, pl. 138. S. P. cites Old 
N B. For none can be Tenant by the Curteſy or in Dower but themſelves, in whom the Law has ap- 

inted it. 

The Reaſon where fore, at the Common Law, the Action of Waſte did lie againſt the Tenant in 
Dower, or Tenant by the Curteſy, albeit they had aſſigu'd over their Eſtates, was, becauſe no Action of 
Waſte U the Common Lav lay againſt the ¶ionee for Waſte done aſter the Migument; therefore the Action 
of neceſſity did, for ſuch Waſte, (after the Aſſignment) lie againſt the Tenant by the Curteſy, or Tenant 
in Dower, which Law continues to this Day. 2 Inſt. 300. | 


S. P. 2 Int, 2. Tf Tenant in Dower grants over her Eſtate, and after Grancee 

„b Rep commirs Walle, pet an Action of Walke lies againſt the Tenant in 
” b in © Dower, for the Privity between them, 30 E. 3. 16. b. 38 E. 3. 23. 
Walkers Adjudged. 
Caſe. | | 
9 Rep. 142. a. in Beaumont's Caſe —Le. 291. pl. 397. Arg. S. P. Brownl. 239. Anon. Br. 
Waſte, pl. 66. cites 21 H. 4. 18, 19. It lies againſt her, and not againſt the Grantee; for the Gran- 
tee cannot be Tenant in Dower ; and Confirmation W the Heir to the Tenant in Dover is no Bar in this - 
tion; becauſe ir ſhall nor change her Eſtate. Br. Waſte, pl. 76. cites 38 E 3. 23. 

The Husband levied a Fine, and took back an Eſtate for Life, Remainder to his Son, and died. The Sm 

endoxvs the Mother, <vho aſſigns over her Eſtate. Adjudg'd that Waſte lies againſt her as Tenant in Dower, 
F. N. B. 56. (E) in the new Notes there (4) cites 26 E. 3. 6. See the Note to pl. 1. 


Le. 291. pl. 3. But if Tenant by the Curteſy, or Tenant in Dower, grant over 
397 Arg : their Eſtate, and Grantee does Maſte, che Aſſignee of the Reverion 
Inft. 301.— (be the Allignment made betore or alter the Maſte done) ſhall have 
S. P. ; Rep. Action of Watte againſt the Aſſignee, becaule the Privity is deltroy'd. 
23. b. in Co. Litt. 54. 
Walker's 
Caſe.— F. N. B. 56. (E) S. P. For one cannot hold by the Curteſy but of the Heir &c He can hold 
of none but the Heir, ard his Heirs by Deſcent. Co. Litt. 54 a. 316. a But it Fecffre of the Barn 
endows the Feme, and ſhe aſſigns over her Eſtate, Waſte lies for him againf the Wife; tor the Plantiff 
ſhall not ſuppoſe in his Wrir, That ſhe held in Dower of him Ex Aſſignatione; but only that ſhe held 
in Dower of his Heritage. F. N. B. 56. (E) in the new Notes there (b) cites 38 E 3. 23. adjudgei. 
. — * 
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Waſte, mer ' 4 


. Ik Leſſee for Life grants over his Eſtate upon Condition, and af. The Action 
N — — any 1 enters for the Condition — wy 
broken, he Cannot be charged tor the Waſte committed Gran⸗ eu 
tee. 30 E. 3. 16. b. Contra Co, Litt. 54. by the — 8 


And ſo it is 
in Caſe of Tenant for Years, 2 Inſt, 302 —8. P. And the Place waſted ſhall be recover'd. Co. 


Litt. 54. a. (q).——S. P. 5 Rep. 12. b. in Saunders's Caſe, cites 30 E. 3. 16. and Fitzh. Waſte, 26. 


F. So ik Leſſee for Life makes Feoffinent upon Condition, and Feot⸗ 
fee commits Waſte, and after Leſſee re⸗enters for the Condition 
broken, Action of Waſte does not lie againſt him for the taſte com 
mitted by the Feoftee, Contra 39 Aff. 15. by Tank. 

6. Ik Letlee for Lite or Years aſſigns over his Term, and after takes S. P. And fo 
the Profits, Action of Waſte lies againſt him by the Statute. Co. \;77 or 
Litt. 54. 1 _ tion. 

ies again 


him that rakes the Profits; but this is by the Statute of 11 H. 6.cap. 5. For in that Caſe the Pernor of 
the Profits did not hold the Land. 2 Inſt. $02. 


It Tenant for Life or Years does Waſte, and grants over his Eftate, the Writ lies againſt him who did 
the Waſte, and not againſt the Grantee. F. N B. 56 (A)—S8, P. but if the Waſte be done after the 
Alienation made, then it lies not agaiaſt the Tenant. F. N. B. 60. (L) but ſays, tamen Quere. 


7, Tf Leſſee for Life and for Years after his Death, Commits Waſte, Br. Waſte, 
8 — 3 ſhall not be charg' d for it. Contra 46 E. 3. x 9 
1. D. admitted. 
8. Tf Villein does Waſte in the Land to him leag'd, and the Lord 
2 w — does not lie againſt the Lord for it. 48 E. 3. 19. 
+ CO, + 54 
9. Tf 2 = 2.5 8 do Waſte, and after the one enters into Reli- 
gion, Maſte lies againſt the other alone. 49 E. z. 5. b. 
13. It does not lie againſt Tenanc at Will. 48 E. 3. 25. Br. Waſte, 


pl. 52. cites 
8. C. that Cafe lies, but not Waſte. If Tenant at Vill to him and his Heirs, according to the Cuſtom, or 
another Tenant at Will cuts Trees, Action of Waſte does not lie, but Treſpaſs ; Per Aſcough Juſt. which 


vas not denied by the other Juſtices, nor it is not expreſs d if he ſhall have Treſpaſs /i & Armis. Br. 


Treſpaſs, pl. 147. cites 21 H. 6. 36——Br. Waſte, pl. 88. cites S. C Tenant at Will cut down 
Trees, Leſſor brought Treſpaſs Vi & Armis againſt him, and held good, and Judgment accordingly. 
4 Le 167. pl. 271. Trin. 29 Eliz. C. B. Walgrave v. Somerſet. Goldsb. 72. pl. 17. S. C. ac- 
cordingly, becauſe otherwiſe he ſhall have no Action; for Waſte is not maintainable. Co. Litt. 
57. a. S. P. and cites 8. C. ; : 

It lies not againſt Tenant at Will for Permiſſive Waſte, either by Common Law or by Statute. Arg. 
Show. $15. in Caſe of Cudlip v. Kundle. 


11. It lies againſt Leſſee for a * Year, tho' the Statute mentions 8 


Bears. | Contra + 48 E. 3. 25. Year. 2 Inſt. 
302. S. P. Per Brooke Ch. J. by the Equity of the Act, Pl. C. 178. a. Mich. 4 of Mar, Arg. 
in Caſe of Hill v. Grange. S. P. And ſo tho“ he holds only for 20 Weeks, Pl. C. 467. Per Plow- 
den, in his Notes at the End of the Caſe of Eyſton v. Studde. 

+ It lies againſt Leſſee for a Year, and ſo from Year to Year. Br, Waſte, pl. 52. cites 8. C. 


12. It does not lic againſt Tenant after Poſlibilicy. 11 I), 4. 14. b. See (Q) pl. 
12 Þ, 4 3. b. 10 P. 6. 1. for the Inheritance which once was in (TP 
him. 18-E, 3. 32. b. | 43. S I 

cites 45 E. 
3.25, S. P. Ibid. pl 100. cites 39 E. 3. 16. 4 Rep. 63. in Herlakenden's Caſe, S. P. cited 
to have been held accordingly by Wray Ch. J. and Manwood Ch. B. in a Caſe referr'd to them be- 
tween Moyle and Finch. S. P. But it lies againſt his Aſſignee. 2 Inft. 3or. 

The Prohibition of Waſte lay not againſt Tenant in Tail apres Poſſibility (whoſe State was created by 
Act in Law) becauſe the original Eſtate was not puniſhable of Waſte. 2 Inſt. 145.—Sece Tit. Tayle 
after Poſſibility (L) pl. 2. and the Notes there. | 


13. Tf Leflee for Lite, Remainder in Tail, Remainder in Fee to F N. B. 6 
the Letiee are, and he does waſte, he in Remainder in Tail - wa 


_ —— — 
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479: Walte: 


«3, Wat, have Action of waſte, tho he himſelf has Fer. 42 E. 3. 19. 50 C 
2 ences 3. 3. b, Dubitatur 1 2 ID, 4. 22. b. nog, 
+ Br. Waſte, pl. 60. cites B. C. where the Point ſeems fully admitted. —See (F. a) pl. 2. in the 


Notes. 


Lands were 14. If a Man deviſes Land to 2 in Tail, and after the one Devilee 
givento A. dies without Illue, by which the Reverſion in Fee of one Motety re: 
"Heirs of VertS to the Heir of the Oonor, but the other Oevilee is Tenant for 
their tuo Bo. Life of the whole, and after he commits Waſte, Action of Maſte lies 
as A. died Againſt him by the Heir of the Oonor tor the one Moiety. M. 9 
without e Jac, B. between Manning and Manning, Per Curiam. 


and the 

ma inder of the Half reverted to the Donor. He brought Waſte againſt B. of Houſes and Lands to him 
demiſed, and agreed that the Writ was good; but it was queſtion'd if the Count ſhall be general, or of 
a Half only, notwithſtanding that both were Tenants in Common of the Reverſion. 2 Browul. 133. 
Mich. 9 Jac. C. B. Mallet v. Mallet. 


No Aftion of 15. Statute of Gloucefter, 6 E. 1. cap 5. Enacts, That a Man from 
1 henceforth ſpall have a * Writ of Waſte in the Chancery againſt + him that 
Statute of + holds by Law 9 England, 
Glouceſter ; 
but againſt Tenant in Dower and Guardian, and by the Statute Afion of Waſte is given againſt Tenant by 
the Curteſy Tenant for Term of Life and Tenant for Term of Years. Br. Walte, pl. 88. cites 21 H. 6. 8, 
Lord Coke ſays a Reafon is requir'd, that ſeeing as well the Eſtate of the Tenant by the Curteſy, as 
the Tenant in Dower are created by Act in Law; wherefore the Prohibition of Wafte did not lie as well 
againſt the Tenant by the Curteſy as the Tenant in Dower, at the Common Law; and the Reaſon is this, 
for that by having of Iſſue the State of Tenant by the Curteſy, is originally created, and yet after that he ball 
do Homage alone in the Right of his Wife, which proves a larger Eflate ; ard ſeeing at the Creation of 
his Eſtate he might do Waſte, the Prohibition of Waſte lay. not againſt him after fis Wife's Dececaſe, 
but in the Caſe of Tenant in Dower, ſhe is puniſhable of Waſte at the firſt Creation of her Eſtate, 2 
Inft. 145 — Burt 2 Inſt 299. ſays that at the Common Law Waſte was puniſhable in 3 Perſons, (vit) 
Tenant in Dower, Tenant by the Curteſy, and the Guardian, but not againſt Tenant for Life, or Te- 
nant for Years; and the Reaſon of the Diverfity was, for that the Law created their Eſtates and la- 
tereſt, and therefore the Law gave againſt them Remedy; but Tenant for Life and for Years came in 
by Demiſe ard Leaſe of the Owner ot the Land &c. and therefore he might in his Demile provide a- 
gainſt the doing of Waſte by his Leſſee; and if he did not, it was his Negligence and Default. 

Neither this Act, nor the Statute of Marlbridge, doth create new Kind of W aftes, but give new Re. 
medies for old Waſtes, and what is Wafte and what not, mult be determined by the Common Law. 2 
Inſt. 300. 301. 

1 If 2 oy Jointenants for Years or for Life, and one of them does Waſte, this is the Waſte of them 
both as to the Place waſted, notwithſtanding the Words of the Act are (him that holds) 2 Inſt. 302. 

+ Here Tenant by the Curteſy is named for 2 Cauſes. iſt For that albeit the common Opinion was, 
that an Action of Waſte did lic againſt him, yet ſome doubred of the ſame in Reſpect of this Word (te- 
net) in the Writ, for that the Tenant by the Curteſy did not hold of the Heir, but of the Lord Pan- 
mount; and after this Act the Writ of Waſte grounded thereupon doth recite this Stature. 2dly. For 
that greater Penalties were iuflicted by this Act than were at the Common Law, 2 Inſt. 301. 


A Leſſee Or * otberwiſe for Term of Life, or for Term of Tears, or a Womant in 
for his can Th ep, | 

another Man's Life, is within the Words and Meaning of this Law, and in this Point this Act intro- 
duces that which was not at the Common Law. 2 Inſt. z0t. . | 

Feme Leſſee for Liſe takes Husband, the Husband does Wafte, the Wife dies, the Husband ſpall not be pu- 
niſbed by this Law ; for the Words of this Act be (a Man that holds &c. for Life) and rhe Husband 
held not for Life; for he was ſeiſed bur in the Right of his Wife, and the Eſtate was in his Wife. 2 
Inſt. 3o1. . ny" | | | 

Hethat hath an Eſtate for Life by Conveyance at the Common Law, or by Limitation of Uſe, is a Tenant 
within this Statute. 2 Inft. 302. 33 „ 

Tenant for Tears of a Moiety, 3d or ath Part, pro indiviſo, is within this Act; and ſo it is of a Tenant by 
the Curteſy, or other Tanaps for Life of a Moiety &c. 2 Inſt. 302. : 

+ This is to be underſtood of all the 5 Kinds of Dowers whereof Littleton ſpeaks, viz Dower at 
Common Law, Dower by the Cuſtom, Dower ad oftium Ectcleſie, Dower ex Aſſenſu Patris, and Dower dt ls 
Pluis beale ; and againſt all theſe the Actiog of aſte did ſie at the Common Law. 2 Inft. 303. 

If Tenant in Dower be of 'a anor, and k Copy belder thereof commits Waſte, an Action of Waſte lies 
againſt Tenant in Dower. 2 Inſt. 303. | | 


16. Where 


4 
at 


nere 


Waſte. n. 


16. Where Tenants in Gommon are for Life, the one ſhall not have Br. Treſpaſ, 
Treſpaſs of Trees cut againſt the other, bur ſhall have Waſte pro indi- pl. 117. cites 
viſo, tho* they are only Tenants tor Term of Life &c. but the one may 8 
have Treſpaſs of Corn cut againſt the other. Br. Waſte, pl. 59. cites 21 
E. 3. 29. | 

Fo One Coparcener before Partition makes Feoſſment to another, and 
one ot them does Waite in the Trees, Waſte lies. 11 Rep. 49. a. in Li- 
tord's Caſe, cires 29 E. 3. 19. | 
18. Ita Man takes vpou him to be Guardian of the Heir of W. N. where Contra wbert 
he is not Guardian of Right, and he occupies and receives &c. and cuts - „ . l 
Trees, hoe ſball be charg'd in Action of Waſte, if he does Waſte. Br. Waſte, reſpaſſor, 


and claims to 
pl. 142. cites 32 H. 6. 7. bis own Uſe 
- | | &c. Ibid. 
19. It one does Waſte, and afſigns over his Term, yet the Action lies 
againſt him ro recover the Place waſted. Br. Pleadings, pl. 6. cites 24 


20. If Guardian in Chivalry grants over his Eſtate [to one] who does Ibid. in the 
Waite, the W ric of Waſte ſhall be brought againſt the Grantee, and not new Notes 


againit the Guardian, and it is not like to Tenant in Dower, or by the wg 82 . 
23.1% 

E z. 15. 42 E. 3. 23. 44E 3. 21. 48 E. 3. 19. 12H. 4. 4. Ar the Common Low: If cho 

Guardian en Droit had aſſien'd over his Eſtate and Intereſt, the Heir ſhould have had an Action of Waſte 

for Waſte done after the Aſſighment againſt the .2/7gnee ; for he Guardian in fait, and ſo within the 

Rule of the Common Law. 2 Inſt. 300. | 


21. But if the Guardian does Waſte and gin! (inn over his Eſtate, the But Co Lit. 
Writ lies againſt him who did the Waſte, and not againſt the Grantee. — 0 is 
ntra, viz. 
F.N.B. 56. (A). Rar 
- 0 Guardian of 
a Ward does Waſte and aſſigns over, Action of Waſte lies againſt the Aſſiguce. 


22. The Heir at full Age ſhall have an Action of Waſte againſt zhe 
King's Committee &c. F. N. B. 59. (E). 57 
23. A Writ of Waſte ſhall be maintainable againſt one upon a Teaſe Co Lit. 42. 
made to him until be be 3 to a Benefice, and the Writ ſhall ſuppoſe * (c) 
quod tenet ad terminum Vite. F. N. B. 60. (N). 45 
24. If the Heir had granted his Reverſiun expefFant upon an Eftate in 
Dower or by the Curteſy, the Grantee ſhould not have had an Action of 
Watte againit Tenant in Dower or by the Curteſy at the Common Law, 
for that the Privity was deſtroy'd ; therefore the Grantee in an Action 
upon the Statute of Glouceſter recites the Statute. 2 Inſt, zor. 
25. Tenant by the Curteſy or other Tenant for Life makes a Leaſe for 
Years, he in the Reverffon confirms it, Tenant by the Curteſy [docs 
Waſt and] dies, an Action of Waſte lies againit che Leſſee. 2 Init. 
302. | B = 
26. A. made a Feoffment in Fee to the Uſe of himſelf and his Wife, und 
to his Heirs, there were Underwoods on the Lands which were «ſally cut 
at 21 Nears growth; A. ſuffer d them to grow 25 Tears, and then died; 
Per tot. Cur. this ſhall bind the Wife; for where the Law limits a time 
for Tenant for Life to fell Underwood, if it be not fell'd in that time, 
it ſhall not be fell'd by a Tenant for Lite afterwards, but it ſhall be 
Waſte. Godb. 4, 5. pl. 6. Hill. 23 Eliz. C. B. Anon. ER 
27, If Tenant in Tail grants all his Eſtate, his Grantee is diſpuniſhable 8. P arg. Les 
of Waſte; ſo ſuch Grantee's Grantee is alſo diſpuniſhable ; Per Clark J. 291. Anon. 
3 Le. 121. pl. 173. Trin. 27 Eliz. B. R. in an Anoni ſe x 


28. B. Leſſee for Years, the Rever/ron to A. in Fee; B. affeen'd all his Twnant for 
Term and Intereſt to 45 S. reſerving all Trees growing and being on the 1 or for 
s he committed Waſte in cutring down the 1 ay — vas 


Lands, and afterwar 


r ms 


| 
| 
' 
| 
| 
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Leaſe for A. brought an Action againſt J. S. It ſeem'd agreed, that if the Reſer- 


Years, or vation was good, then the Action would lie againſt the Aſſignee; but to 


Tn 4 prove it void, it was inſiſted that what a Man cannot grant he cannot re- 


ing the Tim- 1erve ; ſo that becauſe the Leſſee could nor grant the Trees he cannot 
ber Trees, reſerve them. As to the Point of Law the Court was divided. Goldsh, 


_ gg 63. pl. 23. Trin. 29 Eliz. * Forſter's Caſe. 

aſte is 

done in fellirg down the Trees, the Action of Waſte is maintainable againſt the Aſſignee, for as to the 
Leſſor they are not ſever'd from the Land, 2 Inſt. 302 *; 

* Cro. E. 17. pl. 10. Forfter v. Spooner and Aford S. C. and the Court divided. Le. 48. pl. -2. 
Lewknor v. Ford, S. C. and the Court divided as to this Point. — 4 Le. 162. pl. 269. Sir Richard 
Lewknor's Caſe 8. C. adjornatur.— 4 Le. 225. pl. 362. S. C. adjornatur,—— 8. C. cited 5 Rep, 12. b 
Trin. 41 Eliz. in Saunders's Caſe as adjudg'd Paſch. 28 Eliz. C. B. that the Action was well maintain. 
able againſt the Aſſignee ; becauſe the Exception was utterly void. 


29. Leſſee for Nears of Lands bought Trees with Liberty to cut them down 
within 8o Nears. Atrerwards the Leſſee bought the Inheritance, and de- 
viſed to his Wife for Life, Remainder to the Plaintiff in Fee, and made his 
Wife Executrix and died; She cut down the Trees; Adjudg'd, that an 
Action was maintainable ; for tho' the Trees were once Chattels in the 
Leſſee, yer by purchaling the Inheritance they are again united to the 
Land. Ow. 49. Paſch. 36 Eliz. Anon. 

30. If Leſſee for 100 Years grants Part of his Term to another and he 
commirs Waſte the Action ſhall be brought againſt the firſt Leſſee. 
Brownl. 238. Anon. 

31. Leſſee for Years makes a Leaſe of one Moiety to A. and of the other 
Miiety to B.— A. does Waſte, the Action ſhall be againſt both; tor the 
Waſte of one is the Waſte of the other. Brownl. 238. Anon, 

32. Tenant for Life without Impeachment of Waſte _ for Years, or 
otherwiſe, and Leſſee for Years commits Waſte, he in Remainder in Fee 
ſhall not have Action of Waſte ; for this Leaſe was derived out of the 

Eſtate for Lite privileged, and if Waſte lay it ſhould be brought againſt 
the Tenant for Lite who made the Leaſe, and he was 22 Jo. 
61. pl. 2. Mich. 22 Jac. C. B. in Caſe of Bray v. Tracy. Wy 

33. A Condition in a Leaſe was Not to do Waſte. It was ruled that this 
Condition extends to the Aſignee without naming him, and that as inhe- 
rent to the Land. Clayt. Rep. 126, 127. pl. 125. March 1647. betore 
Germin J. Ward v. Waddington. 


(S. 2) Againſt whom. Executor &c. 


S. P. 2 Inſt. 1. AS TE lies againſt one Executor alone without naming his Com- 
302. panion, if the Waſte was done by him alone. D. go. pl. 6. 
Marg. cites 3 E. Waſte 3. 


8. P. 2 Inf, 2. If Termor does Waſte, and makes Executors, and dies, the Action of 
302. And ſo Waſte is loſt ; tor it does not lie againſt the Executors, but tor Waſte done 
of Admini- by themſelves, and not for the Waſte of the Teſtator ; tor it is as Treſ- 
1 paſs which is an Action perſonal, which dies with the Perſon. Br. Waſte, 
Off Exec. pl. 138. cites 23 H. 8. 


27. 
8 > Co. Litt. 53- b. (8)—Bur Brownl. 239. Anon. ſays, that an Action of Waſte lies againft Executors 
tor Waſte committed by Teſtator. | | 


S.C.3 Mod. 3. Executor de ſon tort of a Term is chargeable in Waſte. 3 Lev. 35. 
90. Hill. t Mich. 33 Car. 2. C. B. Mayor &c. of Norwich v. Johnſon. 


ac. B. R. 
1 was objected in Error, That if the Plaintiff is intitled to this Action, it muſt be by the Statute ©: 


Gloucelter; 


% a .a2 5 
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Glouceſter; but that it will not lie againſt the Defendant even by that Statute, becauſe the Action is 
thereby given apainſt the Tenant by the Curteſy, in Nower, for Life or Years, and treble Damages &c. 
and that the Defendant is neither of theſe ; and that it being ſo penal a Law, ſhall be taken rictly. 
But per Cur. This is a Remedial and yet a Penal Law, and therefore ſhall have a favourable Conſtruc- 
tion. And the Judgment was affirm d. Comb. 7. S. C and Judgment affirm'd accordingly. 


[T] At what Time it may be brought. Impedi-*,T6is i 


: (E) in Roll. 
ments of the Action. - 
Fol. $29. 


| 
1. IF Leaſe be made for Lite, the Remainder for Years, * Action of 8 P. For the 
Waſte lies againſt Leflee for Life, notwithſtanding the Re- *<<ovcry 


mainder for Rears; For De Pinimis non curat Ler. 46 E. 3. 17 bee 
Co. Litt. 54. the Term 
Or I1 Cars. 


2 Inſt, 301.—PF.N. B. 59. (H) cites 8. C.— * Remainder in Fee. Co. Litt. 54. a. (t) 


2. But if there be Leſſee for Life, Remainder for Lite, Action Of Put in ſuch 
Waſte does not lie during the Continuance of the meſne Remainder, o' Fo Long 
48 E. 3. 16. Contra * 50 E. 3+ 4+ ene as 


been granted 
out of Chan- 
cery. Mo. 554. pl. 748. Paſch. 41 Fliz by Ld. Keeper Egerton. Anon. 
* Br. Waſte, pl. 56. cites 8. C. where Perſay held it did nor lic; but Belknap contra. But Brooke 
fays that the Law at this Day ſeems to be with Perſay, —2 Inſt ot. ſays it docs not lie, becauſe the 
Eltate of him in the Remainder would be deſtroy d. 


3. So if Leſſee for Lite be, the Remainder for Life, the Remainder in S. P. held 
Fee to another, he in Remainder ſhall not have Action of Waſte gans“ 
againſt the firſt Lellee, during the Continuance of the Remainder ö lens z; 


for Life. Co. Litt. 54 Contra 27 E. 3, 87. b. & 56 Eliz 
X | B. Paget's 
Caſe, alias, Paget v. Cary — S. P. by Perſay; but Belknap contra Br. Waſte, pl. 56. cites 50 . 3. 
3. ard Brooke ſays the Law, as it now is, is with Perſay. —F. N. B. 58. (C) ſays that it lies 
notwithſtanding ; and at 59. (H) ſays it appears by the Regiſter that the Writ is maintainable, tho' the 
mean Remainder for Life be betu een the Tenant for Life and him in Reverſion. Bur it is ſaid in the 
yew Notes there (a) ſee Br. Waſte, 56. contra 48 E. 3. 16. 50 E. 3. 4. 11 E. 3. 3.9. Perk. 8. ? H. 6. 
36. Nota bene. For if he ſhould have Action againſt the firſt Leſſee, then the Eſtate of him in 
Remainder ſhould be * deſtroy d; and ſuch Conttruction muſt be made to preſerve the Eſtate of a 
Stranger, who is in no Fault; but if Remainder-man for Life dies, then the Waſte is puniſhable as 
well before as after his Death. 2 Inſt. or. S. P. accordingly, 5 Rep. 76. b. 77. a Mich 35 & 36 
Eliz. C. B Paget's Caſe. . if Remainder- man for Life ſurrenders his Eſtate to him in the Remainder 
or Reverſion in Fee. 5 Rep. 56. b. Mich 35 & 36 Eliz. C. B. in Paget'sCaſe—And F. N. B. 58.(C) in 
the new Notes (b) ſays ſee 20 H. 6 36. That Waſte does not lie till after the Death, or Surrender of the 
rticular Eſtate; and cires Co. Litt. 59. a.— And Co. Litt. 54. a. (t) ſays, That u here it is ſaid in the 
kepiſter, and in F. N. B. that Waſte does lie, it is to be underſtood after the Death or Surrender of the 
mean Remainder. 

But tho he that has the Inheritance cannot have Action of Waſte during the Life of the Remainder. 
man for Life, vet it was reſolved That he may ſeiſe Timber-Trees cut down by the Tenant for Life; 
and alſo that a rover and Converſion would lie for all of them, tho“ he never ſeiſed Parcel of them; 
For by the Cutting them down an abſolute Property is veſted in the Piaintitt, unleſs they had been cut 
down for Reparations, and ſo employ'd in convenient Time. All. 81, Sz. Mich. 24 Car. B. R. Udall 
v. Udall. —S, C. cited by Ld. C. Nottingham, 2 Show. 69. in Caſe of Abrahal v. Bubb. S. C. 
cited per eundem. 2 Freem. Rep. 54 in 8. C. And that Roll was of Opinion, that an Action of Trover 
would lie for the Reverſioner againit Tenant in Tail, after Poſſibility of Iflue extinct; and he declar'd 
he was himſelf of that Opinion, becauſe he had only an Impunity if he committed Waſte, but no Inte- 
reſt in the Trees. : 4 c , 

* $.P. 10 Rep. 44 b. in Jenning's Caſe, cites 11 E. 3. Tit. Reſceipt, 118. S. P. 


4. But if Leſſee for Life be, the Remainder for Life, aſter the Death 8 
of the Remainder Action of ab lies againſt Leſſee for Waſte _ . 
6 mitte | 


TR ͥ — — 


— — —- — 


yer 3 Waſte. 


Note to 5 committed during the Continuance ot the Remainder. Contra 5 
$. 0 

where a E. 3. 4. | 

Leaſe was made for Tears, Remainder for Liſe, the Remainder in Fee; Leſſee for Years does Waſte. The 
Leſſee for Life in meager dies, The Remainder in Fee ſhall have Waſte, for Waſte done during 
the mean Remainder for Life. Mo. 18. pl. 64. Mich. 2 Eliz. Anon. 


Co. Lirt.299 g. Tf a Feme, Leſſee for Life, takes Baron, and after Leſſor con- 
d. S. Fi be- firms the Eſtate of the Baron to have for his Lite; by which the Baron 


cauſe the 


Baron him- DAS a Reverſion for Life; yer if Waſte be committed after, the gc: 
ſelt did the tlon lies againſt Baron and Feme, and this Reverſion is not any 


Fake and. Jmpediment, 17 E. 3. 68, b. | 
and Face oe ſhall not excuſe himſelf for doing the Waſte, in reſpe& that he himſelf has the Re. 


mainder. 


Defendave 6. Tf Leflee for Life, and for a Year after, commits Maſte, Action 
pleaded that of gBaſte lies againſt him. 39 E. 3. 25+ b. 


the Leaſe 
was to him, his Heirs, and Aſſiens for Life, and a Year after, and demanded Judgment of the Writ. But 


Thorp ſaid, That in this Caſe the Plaintiff could not have other Writ than what he had, and that De. 
fendant might ſave his Eſtate by Proteſtarion ; and ſo he did, and pleaded Nul Waſte done, Priſt; and 
the others e contra. Br. Waſte, pl. 101. cites S. C. Theloal's Dig. of Writs, Lib, 9. cap. 


S. 7. cites S. C. 


For he him- », If d Man leaſes for Life, and after grants the Reverſion for Year, 
wr — and atter Leſſee for Lite commits Waite, no Action of Waſte lies 
dean te agalnſt him for the Reverſion for Bears. D. 10 Ja. B. between 
Reverſion, Poyne and Dockwra, per Curiam. Co. Litt. 54 [a] 


in reſpect : F ; : 
whereof he is to maintain the Action. Co. Litt 54. a. Ibid. 273. a. 


Brown), 249. 8. But it a Man leaſes tor Lite or Years, and after grants a Leaſe to 
5 0 mo commence after the End of the firſt Eſtate, Action lies againſt the firſt 
"87. 433%: Leſſee, notwithſtanding this future Jntereſt, Co. Litt. 54. Ca] And 
the Term lhall be ſaved in this Cale. 
9. In Waſte by an Abbot againſt Tenant for Life of the Leaſe of his Pre- 
deceſſor, it is a good {lea that F. Predeceſſor of the Plaintiff, and the G. 
vent by Deed, which he thews, granted the Rever/ion to N. NM. for Term of 
his Life, to which the firſt Tenant attorn'd, he then being Tertenant, 
which W. N. is yet in full Life ; tor where there is a meſne Remainder, or 
Rever/zon for Life, there he who has the Fee ſhall not have Waſte ; for 
then he ihall recover the Land, and defeat the meſne Intereſt, whick 
ſhall nor be ſuffer d. Br. Waſte, pl. 111. cites 5 H. 4. 8. 9. 
10. It Feoffee of Land upon Condition be, and the Feoffor enters, and dies 
Treſpaſs, and afterwards the Condition is broken, and the Feoffor enters, 
yet the Feoffee ſhall have an Action of Treſpaſs * the Feoffor, not- 
withitanding that he hath not the Land wherein the Treſpaſs was done; 
Cauſa patet. Perk. S. 97. ; 
E. N. B. 69. 11, Where a Leaſe is made to the Husband and Wife for Life or Years, 
(1) 2 there the Wife ſhall not be puniſh'd after the Death of her Husband tor 
there (by Waſte done by the Hushand, F. N. B. 5g. (I) 
ſays See the | | | 
contrary Kelw. 113. 19 E. 3. Breve 246. But 11 H. 4. 3. per Cur. 19 H. 6. 5. ſeem to accord. 


— if E 12. It a Man leaſes to A. during the Life of B. the Remainder to him 
A "for 715 during the Life of C. if he commits Waſte, an Action of Waſte ſhall lie 
Life, the Re- againſt him. Co. Litt. 299. b. . 

mainder to f 

A. for the Life of B. if A, does Waſte, an Action of Waſte doth lie againſt him; for the Wrong-Doer 


hoy both the Eftates in him; and of that Opinion was Sir James Dyer Ch. Juſt. of C. B. Paſch. 18 Elis. 
2 Inſt. 301. 


13. Lea? 
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13. Leaſe for Tears or Lite, Remainder to a Baron and Feme in Special But Brown 
Tail. Leſſee does 9 7 and the N N without Iſſue. The Baron thall mo if 
not maintain any Action upon the Statute. Mo. 18. pl. Mich. 2 7 - 
Eliz. Anon. pl. 64 Mich. 2 ,, be limit. 


\ — en to 
and his Heirs, and the Feme dies after the Waſte done, the Baron (as he apprehends) th 1 
tion for this Waſte done in the Life of his Feme, becauſe the Eſtars of Tenant 10 Tal 8 
ty is drown'd in the Inheritance. But Dyer denied it. Mo. 18. pl. 64. Mich. 2 Eliz. in an A 1 
mous Caſe. nony- 


, 14. Leſſor covenants with Leſſee not to bring Action of Waſte during 2 But other- 
Years againit him, and after, during the 2 Years, Leſſee does W atte ; viſe it is 
Leſſor may, after the Expiration of the 2 Years, bring Action of Waſte mere obe 
for the Waſte done within the 2 Years; tor the Covenant is 10 Diſpen- Leaſe for z 
ſation as to the Waſte, as it was ſaid, but with his Complaint during the Years, diſ- 


2 Years. Mo. 18. pl. 64. Mich. 2 Eliz. Anon. 2 
a ſte; 


for there he has diſpenſed with the Waſte, and not with the Action only. Mo. 18. pl. 64. Mich. 2 
Eliz. Anon. 


15. Leſlee for Life without Impeachment of Waſte, Leſſee and Rever/joner Dal. 52. pl. 
join in a Leaſe for Nears ; Leſſee is diſpunithable ot Wäaſte during the Life 52. S. C. ac- 
of the Tenant for Lite, but after his Death he is punithable ; tor, as rdingly. 
Dyer and Brown faid, tho' at firſt it ſhould be ſaid co be the Leaſe of 
Tenant for Liſe, and the Confirmation ot him in Reverſion, yer by ſuch 
Death it is alter d into another Nature, and ſhall be ſaid the Leaſe of 
him in Revertion. Mo. 72. pl. 196. Trin. 6 Eliz. Nudigate's Caſe. 

16. A. ſeiſed in Fee makes Leaſe for Tears, and atterwards conveys the © 688 
Reverſion to the Uſe of himſelf jor Life without Impeachment of 33 aſte, Re- =" 4 =. 
mainder in Fee; Leſice tor Years commits Waſte; he ſhall not have the but that is 
Privilege to be diſpunithed of Waſte, but after the Death of him in Re- only upon 
verſion tor Lite he hall be punith'd. Jo. 51. pl. 2. Mich. 22 Jac. C. B. Mn 
Bray V, Tracy. 2 A. 
for Life without Impeachment of Waſte to R Remainder in Tail to C. but ſays nothing of the Grn- 
veyance ſubſequent to the Leaſe tor Years. The Court held that the Plaintitt ſhould recover; tor the” 
in the Life of B. the Termor by his Aſſent might have committed Waſte, and he had not been puniſhable 
afterwards, yet when he is dead he that committed the Waſte has done it to rhe Diſheriſon of him in 
Remaiuder, and it is all one as if it had been done after the Death of Tenant for Lite. Win. 79. 
Paſch. 22 Jac. C. B. adjornatur.— Ibid. 86. Trin. 22 Jac. adjudg'd for the Plaintiff, 


*[U] bes it ſhall be brought. In what Caſes iy the * Thisin 


4 Roll is (F) 
Tenet. See (8) fl | 
3 = ay 

| | .4)(G. a 

. T F Leflee for Life does Waſte, and grants his Eſtate, yet Action 5 +—— 
lies againſt him in the Tenet, 4 E. 3. 33.b. 41 E. 3. 23. , g. 1 

The Reaſon is there given, becaule it is the Form, (But it ſeems pb! 

the Reaſon ts, becauſe otherwiſe he ſhall not recover the Place waſted.) Ct, ,- x. 

46 E. 3. 25. b. 48 E. 3. 19. b. Contra 43 E. 3. 16. 1 
pl. 47. cites 46 E. 3. 25.“ It ſhall be in the Tenet during the Term. Br. Waſte, pl. 51. cites 48 E. 3. 
18. Per Finchden.— S. P. Theloal's Dig. of Writs, lib. 10. cap. 21. S. 10. cites 40 E. 3. 33. 41 
E. 3.33. 45 E. 3. 15. and 48 E. 3. 19.—8 P. Becauſe in the Eye of the Law he is Tenant as to the 
Adi of Waſte, and againſt him that was the Wrong - doer did the Action accrue, which he cannot 
avoid by his Aſſignment, and againſt him ſhall the treble Damages be recover d, and the Place waſted. 
And ſo it is of meſne Aſlignees, a juſt Interpretation that he that did the Wrong ſhould anſwerthe ſame ; 
and this is the Cauſe that general Non-tenure is no Plea in an Action of Waſte, bur ſpecial Non tenure 
may be pleaded as the granting over of his Eſtate before which No Waſte done. 2 [lt 552. 


In 


47 6 Waſte. 

in Waſte it is no Plea that the Defendant had nothing in the Land the Day of the. Writ purchas'd ; For 
if he does Waſte, and grants kis Eſtate over, yet Waite lies againſt him; For the Grantee may ſay that 
No Waſte done after the Grant made to him, and the other is at no Miſchief if he has done no Waſte; 
For he may ſay that ſuch a Day he granted over his Eſtate, before which Grant no Waſte done, Per 
Finchden clearly, and the Action of Waſte was Quas tenet. And yet Non-tenure is no Plea; For by him 
Waſte is only Treſpaſs, and by recovering againſt him the Grantee ſhall loſe the Place waſted ; for 
the Plaintiff has elder Title than the Grantee. Br. Waſte, pl. 22.cites 4o E. 3. 33. 

Waſte quas tenet ; the Leſendant ſaid That he had nothing the Day of the WW rit purchas'd, nor ever after, 
Judgment of the W rit, and no Plea , for if a Man does Waſte, and grants his Eftate over, the Hrit ſhalt 
ſay that he held as long as the Term continued, and by this the Grantee, who is not Party to the Writ, thall 
loſe the Place waſted. Br. Waſte, pl. 25. cites 41 E 3. 18. 


8 P. 2 Inſt, 2. Tf @ Guardian commits Waſte, and grants his Ward over, the 


J S e Ward ſhall have Waſte during the Jnfancy in the Tenet againtt the 
ical Die. of fiłſt Guardian tor the ſald Waſte. 43 E. 27. b. 

Writs, Its. 3. And] ik the Ward brings it againſt any during his Nonage, it 
10 cap. 21. ſhall be in the Tenet. 43 E. 3. 15. b. 


S. 11. cites 
43 E. z. 15. 46 E. 3.25. and 38 E. z. 19. S. P. Per Finchden. And yet if he was Guardian be- 
fore the Writ purchas'd, he ſhall not be charg'd but for his own Time, and every Guardian for bis own 


Time. Br. Waſte, pl. 33. cites 43 E. 3.8. 


4. If Feme Leſſee tor Lite grants her Eſtate over, and after takes Ba- 


ron, the Action ſhall ſuppoſe that tenent. 46 E. 3. 25. b. 
5. If Letlee tor Lite does Waſte, and after aliens, and Leſſor en 


2 : 
EN) ters tor the Forfeiture, the Mrit ſhall be in the Tenet, 8 H. 6. 10. 


Br. Waſte, pl. 84. cites 8. C. but takes Notice only of Leſſee for Years, and which was the principal 
Point of the Caſe, and that in ſuch Caſe the Writ ſhall be in the Tenet ; but that in Caſe of Leſſee pur 
auter Vie where Ceſty que Vie dies, it ſhall be in the Tenuit. 


Br. Waſt, 6. There is not any Writ in Chancery in the Tenuit againſt a Tenant 
pl. 103. cites ſor his own Lite. 14 I, 6. 14- 
* 9. In Writ of Waite in the Tenet, the Defendant may ſay that he has 

ſurrender d to the Plaintiff, Judgment of the Writ in the Tenet, and yet 

the Surrender goes in Bar. Theloal's Dig. of Writs, lib. 15. cap. 4. 8. 

| . Cites Mich. 10 H. J. 11. 
Br. Brief, 8. Waſte in Lands Quas tenet pro termino Annorum, and counted that he 
5 2 leasd to the Defendant 10 H. J. jor Term of one Year, to commence at Eaſter 
But where next after, to continue for one Tear, and ſo the next Tear, and ſo from Year to 
a Man leaſes Year as long as the Parties pleaſe, by Virtue of which Poſſeſſion &c. he occu- 
for Years, pied by the Space of 24 Tears, and affign'd the Waſte certain &c. The De- 
_ * met fendant pleaded No Waſte done, and found for the Plaintiff. And the Action 
ene, the Was brought Anno 14 H.8. And per tor. Cur. the Count has abated the 
Waſte &. Writ ; for where it is Tenet, and is after 30 Tears after the making, and 
and the counts of 24 Tears, therefore this is a Determination of the Leaſe a long 
Term expired Time before the Writ purchas'd, and therefore ſhall be Tenuit, and not Je- 
pending the ret. Br. Waſte, pl. 95. cites 14 H. 8. 1 - | 
Writ, yet . „ pl. 95. 4H. 8. 10. 11, 
ri f 

M is good, quod Cur. conceſſit. Br. Waſte, pl. 95. cites 14 H. 8. 10. 11. 


9. If a Leaſe for Life be made upon Condition that if the Leſſee do ſuch an 
At, his Eftate ſhall ceaſe, and he does commit ſuch an Act, the Writ 
ſhall be brought againſt the Leſſee in the Tenet, tho' his Eſtate is ended. 
Brownl. 239. Anon. | s 


Ex 
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[U. 2] In the Tennit. 


[1] 1. 8 it ſhall be againſt Leſſee for Vears aſter the Term paſo d S. P. Br. 
41 E. 3. 23. 43 E. 3. 13. b. 46 E. 3. 25. b. 48 E. 3. 19. 3 
b. 14 . 6. 14. H. 8. 10. 11, 


— 8. P. 
Ibid pl. 25. cites 41 E. 3. 18.—“ Br. Waſte, pl. 5. cites 48 E. 3.18. Per Finchden. 
+ Br. Waſte, pl. 103. cites S. C. 


[2] 8. But if it be not brought in the Tenuit, pet if there are any Theloal's 
Words in the Writ which imply that it is paſt, it is good, ads Quas ei Dig: Gs 
dimilic. 43 E. 3. 13. b. - 5. pl. 


» Cites 


[3] 9. After the Death of Ceſty que Vie it ſhall be brought againft the S. P. Br. 
Tenant pur auter Vie in the Tenuit. 46 E. 3. 25. b. f 14 H. 6. 14. * pl. 


. Cites 1 
H. 8. 10. 11. S. P. Br. Waſte, pl. 25. cites 41 E. z. * 
* Br. Waſte, pl. 47. cites S. C. And per Perſay, if Leaſe be made to the Feme, and ſhe takes Baron 
who does Haſte, and the Feme dies, Waſte againſt the Baron ſhall be quod tenuit. : 


+ Br. Waſte, pl. 103 S P. For he may hold over the Term, cites S. C. 


4] 10. If Tenant pur auter Vie does Waſte, and aliens, and Leſſor Br. Waft, 
enters be. the Forfeiture, the udrit ſhall be againſt him in the Te- 1! 3 <=» 
nuit. 0a 1: | | 

[5] 11. If Waſte be brought againſt a Guardian after tull Age of the Þr. Waſte, 
Ward, the y9rit ſhall be in the Tenuit, 41 E. 3. 23. 43 E. 3. 13 b. 8.33. 5.8: 
45 E. 3. 19. b. 12 . 4. 3. b. - per Finch. 

en. 


8. P. Theloal's Dig. of Writs, lib. 10. cap. 21. S. 11. cites 43 E. 3. 15. 46 E. 3. 25. and 48 E. 3. 19 


[6] 13. So it ſhall be in the Tenuit it it be brought after full A 
againſt a Guardian tor Waſte betore Athgnmear over. 43 E. 3. 15. b. 
: E. 23. 
| [7 = Je Abbot or Prior Guardian does Waſte, and aſter is depoſed, 
tion lies againſt the Succeſſor in the Tenuit. 49 E. 3. 26. 

[8] 15. Ik Feme Leſſee tor Years does Waſte [ and] the Term incurs, 
ſhe rakes Baron, the Writ ſhall be againſt Baron and Feme, and 
25 ſuppoſe that they tenuerunt. 46 E. 3. 35. b. (Quere this, for it 
_ it — be that the Feme cenuir dum ſola fuit, ił ſuch Mrit may 

added). 

[9] 16. If Feme Tenant pur Auter Vie does Waſte [and] Ceſty que 
Vie dies, the Femes takes Baron, the Writ ſhall be that the Feme te- 
nuit, 46 E. 3. 25. b. 

10. If the Leſſee makes a Feoffment, and the Leſſor re-enters, the Action S. P. Br. 
of Waſte ſhall be Tenuit, becauſe the Leaſe is determined. And where he V\*fie, pl. 
continues it, it ſhall be quas tenet ; note the Diverſity. Br. Waſte, pl. 95. ar > 
cires 14 H. 8. 10. 11. Ag 

11. If Tenant does Waſte, and then ſurrenders to his Leſſor, the Writ S. P. And if 
mall be in the Tenuir, cites 14 H. 6. 14. as ſome held, bur ſays, that . in the 
others held it ſhould be in the Tenet, whether he be Tenant tor Lite pan, nu ag 
or Years. F. N. B. 60. (L) in the New Notes there (b). anto, he 


ſhall nor 
have an Action of Waſte in the Tenuit, for he cannot by his own Act alter the Form and Nature of his 
Action from the Tenet to the Tenuit; and he cannot plead, That before ſuæh Surrender No Waſte ws 
done. 2 Inft, 30g. 


6 F 12. It 


— — — — 


| 


_ - Waſte. i 


12. If Grantee of a Term upon Condition does Waſte, and after the 
Grantor enters tor Condition broken, Action of Waſte ſhall be maintain. 
able againſt the Grantee in the Tenuit. 5 Rep. 12. b. in Sanders's Caſe, 
cites 30 E. 3. 16. Fitzh. Waſte 26. ; | 

13. A. was Leſſee for Nears and deviſed his Term to B. and made C. his 
Executor, and died, C. does Waſte, and aſſents to the Deviſe, In this Caſe 
tho between the Executor and Dexiſee, . this has Relation, and the De. 
viſee is in by the Deviſor, yet Action of Waſte ſhall be maintaifiable g. 
Cainſi the Executors in the Tenuit. Sic dictum fuit, 5 Rep. 12. b. Trin. 
41 Eliz, C. B. in Saunders's Caſe. 1 


5 
— 1 


8 


— 


[U. 3] Holds of hin. [De illo Tenet]. 


[i] 17. YF a Leffor brings Waſte, the Writ ſhall be Quod fecit 
Paſtum ac. in terris which he holds of him. 3 0. 6. 1. 

(2) 18. But it he in Remainder brings Action of Waſte, the Writ 

oat l not be which he holds of him, becauſe he does not hold of him. 

Br. Waſte, : [3] 19. So if ſuch Remainder eſcheats, and the Lord brings the Ac: 

pl. 6. cite tfou-of Hate, the Writ ſhall not be which he holds of him. 3 h. 


„C. 1 1 | Nr | 

4. If the Father 115 or Life and dies, and afterwards his Heir con- 
firms the Eftate of the Leſſee for his Lite, he ſhall have Action of Waſte, 
quas tenet of his Demile ; becauſe the firſt Leaſe is determined by rhe 
Confirmation; Per Dyer and Brown. Mo. 52. pl. 196. Trin. 6. Eliz. in 
Nudigate's Caſe. 

5. If there are two Fointenants of Land limited to them and the Heirs c 
one, and they join in a Leaſe for Years, and the Tenant for Life dies, the 
other ſhall have Action of Waſte ot his Demiſe. Mo 72. pl. 196. Per 
Dyer and Brown, Trin. 6 Eliz. in Nudigate's Cafe. | 


Sx oh IW] Ho it ſhall be brought. Ex Cajus Dimiſſione. 
e [Or otherwiſe. |] | 


As in Waſte L. DE Writ ought to ſuppoſe the Demiſe by him of whoſe Leaſe 


it was ſaid he is in; As after Diſcontinuance of an Eſtate and new Leaſe 


that where made, if Leſſee be remitted, the Writ ſhall luppoſe him in of the Lealc 
Leaſe is made Of the Eigne Leſfor. 86 E. 3. 20. | | 


to Baron and 


, and | 
2 of the Baron, and the Baron diſcontinues to J. N. in Fee, and J. N. leaſes to the Baron and Feme fer 


Life, and the Baron dies, the Action of Waſte ſhall not ſuppoſe the Feme to be in of the Leaſe of ] N. 
becauſe ſbe is remitted, and therefore ſhe may plead this Matter to the Writ; quod non negatur. Br, 
Waſte, pl: 46. cites 46 E. 3. 20. Br. Remitrer; pl. $. cites 8. C. Theloal's Dig. of Writs, 


lib. 11. cap. 52. S. 19. cites S. C. 


8. P Brownl. 2. If 4 Jointenants leaſe for Life, and after 3 of them releaſe to the 
238. Anon. rh, the 4ch ſhall have Action of Waſte, and thall ſuppoſe that the 


pl e ci Oetendant holds of hi Leale (for after the Releaſe 9: 18 in by the 
C. and N | + + „3. 17. 


ſays that he | b 
and the others leaſed, and therefore He leaſed. ——Br. Waſte, pl 44. cites S. C. and 45 E. 3 10 —7 


Theloal's 


5 Waſte. 2 479 


Dar Dig. of Writs, Lib. 11. Cap. 52. 8. 18. cites 8. C. Br. Jcintenand, pl. 70. cites 


3. Ik 2 Coparceners leaſe for Life, and after the one dies without If. Theloal's 
fac, the other ſhalt have Action of Wake, ſuppoſing that he hols of 2's. % 
her Demile. 46 E. z. 17. (Qllæte this; fot the has a Moiery as it, On = 
Heir t0 her S et.) | | S. 18. cy 
| S. C. 
4 6. 4.—— So if the Leaſe had been for Years. F. N. B. 55. (C) in the new Notes there (b) ow 38 
* es (EH 5 a, Ay cheer re if 2 be .* n that A. and B. leaſed to the 
endant for Life, Remainder to t , it lea That A leaſed i 
A and B lakd it” Lbid. cite 6 H 45. {it ſeems a good Elea That A. leaſed it ſole, abſqwe boe that 


4. The Writ may ſuppoſe that Defendant holds for Life by Fine 
levied between one J. Detorceanrt and the Detendant and her Baron, and 
to the Heirs of the Baron, whoſe Heir the Plaintiff is, without ſup- 
poling that Detendant holds of the Leaſe of any. 17 E. 3. 36. b. 
5. If a Man deviſed to another, at the Common Law, for Life Land Theloa!'s 


devilable; if the Heir brought Action of Waſte, the Writ ſhould be 2's. of 


Ex Legatione. 10 I), 6. 8. b. cn 73 
| | : S. 26. cite 
8 C. The Writ Ex Legatione was held „tho' the e mentions Ex Dimiflione. ' By 


" 


Waſte, pl. 132 cites S C Hutt. 110, Cook v. Cook, S. P. buy the Words there E we 
fone) inſtead of Ex ( Legatione. ) Cro. C. 531. pl. 8. 8. G bur 8. PB. docs not appear. de 


£ 


6. Ik a Man leaſes to one for Life, and after grants the Reverſion to 
another tor Lite, the Remainder in Fee to a zd, and Leſſee attorns ; 
after Death of the Leflce, if Reverſioner tor Lite enters, and Remain- 
der-man in Fee brings W aite againſt him, He thall ſuppoſe him in of a 
Leafe, tho' the Grant was of a Reverſion. 17 E. 3. J. b. 
7. So ff J leafe for Lite, the Remainder to another tor Life, the Re- 
mzinder to another in Fee, If he in Remainder in Fee brings Waſte 
againſt him in Remainder for Life, afcer Death of the Leilee, the 
Writ ſhall ſiippoſe that he holds of my Leaſe, 17 E. 3. J. b. 
8 In Waſte garn Leſſee for Life, of the Leaſe of the Plaintiff, the Te- 
nant pleaded That the Plaintiff granted by Fine the Reverſion of the ſame 
Tenements to the Tenant, which after the Death of one C. to him ought to re- 
dert for his Life , and ſo the Writ ought to be Vos tenet ratione Conceſ/ionis, 
and not Dimiſjion!s. But the Writ was awarded good; tor one ſhall not 
have Writ Retioze Conc: /zonts, but where he who brings the Writ has the 
Reverſion by the Grant ot another. Theloal's Dig: Lib. 11. Cap. 52. 
S. 8. cites Paſch. 4 E. 3. 132. 
9. If the Father makes a Leaſe to the Feme for Life, and dies, and the 
Son confirms it to her and her Husband for their Lrves, yet Waſte lies. 
uod tenent ad Terminum of their Lives, Ex Dimiſſione of the Son. 
F. N. B. 55. (C) in the new Notes there (a) cites 6 E. 3. 9. and 16 E. 

68. b. : | 
f 10. A Feme, after the Death of her Baron, brought Maſte on a Leaſe made But where 
by her and her Baron during the Coverture ; and the Writ was adjudged the Dcten- 


good. 'Theloal's Dig. Lib. 11. Cap. 52. S. 21. cites Mich. 22 H. 6.28. _ 2 
| Leaſe was 


made by the Plaintiff and her Barn, and by a Siſter of the Plaintiff and her Baron, <obich Baron 1s yet alive 
Sc abſque hoc that it was made by the Baron only, this was adjudg'd-a good Plea. Theloal's Dig. Lib. 
11. Cap. 52. S. 21. cites Mich. 22 H. 6. 28. 


11. In Waſte by an Abbot againſt 'Tenant for Life, f the Leaſe of his 
Predeceſſor, the 'Tenant pleaded that the Predeceſſor and his Covent leaſed to 
him for Life, and ſhew'd the Deed ſeal'd with the Covent-Seal, abſque 


hoc that the Predeceſſor alone leaſed &c, Judgment of the Writ. ue 
| 


480 5 Waſte. 


held no Plea; for it might be intended the ſame Leaſe. Theloal's Dig. 
Lib. 11. Cap. 52. S. 23. cites Trin. 5 E. 4. 43. 
Dal. 72. pl. 12. F. S. Leſſce for Life, the Reverſion to A. A. and F. S. join'd in a 
5 5 C by Teaſe for Years to W. R.——F. H. died. W. R. committed Waſte. 4. 


yer and 


Browne ac- Hrhlig ht Action of Waſte, ſuppoſiug it to be Ex Dimiſſione propria, without 
cordingly — being the Special Matter in the Coant. The Defendant traverſed the Do- 
Mo. 72. pl. mije ot the Plaintiff. Dyer and Brown held the Writ and Count good 


196. yo enough, and the Plea not good; for tho' during the Lite of J. S. ic w 
ares ae, only the Confirmation of A. yet by the Death of J. S. it is become in 
ingly;— Law the Demiſe of A. But Weſton and Walſh e contra. D. 234. b. 
br Leſſee for 235. a. pl. 18. Mich. 6 & 7 Eliz. Newdigate v. Haſtings. 

U 
Ter jun in a Leaſe for Years by Indenture, and Leſſee for Life dies, the ſurviving Leſſor ſhall have the 
AGES * Waſte done, and ſhall count that he did demiſe alone. Brownl. 238. Trin. 8 Jac. Bedell 
V. Bede. 


2 And. 131. 13, In Waſte againſt D. and his Wife, the Writ was general, that ſhe 
- . Anon. held Ex Dimiſſione of G. her former Husband, and the Declaration was 


ut ſcems to 


be S. C. Ir Hpecial, (viz.) That G. inferff d ſeveral, in order to make them Tenants to the 
was agreed {r&cipe, that a Common Recovery might be had againſt them, wherein they 
that the ſhould vouch &. who ſhould vouch the common Vouchee, and this was to be 


55 __ to the Uſe of &. for Life, and after o the Wife for Life, Remainder to G. 


both il; for right Heirs, Upon Nul Watte pleaded, the Plaintiff had a Verdict. Ir 


the Uſe ac- Was moved that this Writ did not warrant the Declaration; For the 
crued by Writ ought to be ſpecial, or to have ſuppoſed the Demiſe of the Feoffees; 
him that was For as this Caſe is, the Land and Uſe are in the Feollees till the Reco- 
and is Te- Se 1 p 

nant, and very, Which is a Limitation of the Uſe by them, and not by the Vou- 
not by the chee; and it being G. 's own Feoffment, (wherein the Feme cannot take 
Vouchee, by immediate Conveyance from her Baron) ir ought always to ſuppoſe 
2 _ the Gift and Demiſe from the Feoffees. Cro. E. 722. pl. 52. Mich. 41 & 


Writ and 42 Eliz. C. B. Greenfield v. Dennis & Ux'. 


Declaration 
in this Point ought to have _—_ And in this Caſe, if the Writ had been general, (as it was at the 
Common Law, and as this Writ is) and the Declaration had been Special upon the Caſe, it had been 
- tho' it is not properly demiſed according to the VV rit, and tho* the Eftare of the Feme is not made 
y the Party, but by the Statute of 27 H. 8. of Uſes. 


14. If Tenant in Tail in Remainder brings an Action of Waſte againſt 
Tenant for Lite, the Writ may be, Which he holds of the Tenant in 
Tail, altho' they hold of him in the Reverſion in Fee. Brownl. 239. 
Anon. ſays it was adjudged Paſch. 1 Jac. that the Writ was good, 


[X] How it ſhall be brought. Ex Aſfienatione. 


As where I. 'ÞE Writ may be Ex Alſignattone, as the Caſe lies. 10 Þ. 


brought 
gab f Tenant for Term of Tears, Ex Legatione of his Anceſtor, it was awarded good, tho* the Statute 
fpeaks of Ex Dimiſhone only; and the Writ lies Ex Aſſignatione alſo; Quod nota. Br. Waſte, pl. 132 
cites S. C. | 


+ + + 


8. P. Br. 2. Tf a Man leaſes, and grants over the Reverſion, the Grantee in 

76 . Pf Watte 3 that he holds Ex Aſſignatione of the Grantor. 
. 3. 23.— 40 C. 3,17. 

3328 F 

der- man ſhall never have it Ex Aſſignatione, but it ſhall be Qua, tenet Ex Hereditate eius. Ibid. 


3. K 


a a oo e 2X _ od 


3 TT Kd 


Cr IE As. 3 fees. 


Waſte. 48 


3. Ik a Reverſion be to 2, and the Heirs of one, and he who has Fee 
releaſes to the other, tf he brings Waſte he ought to ſay Quod tenet 
ex Aſſignatione. 46 E. 3. 17. 

4 It the _ ot a Reverſion who comes in by the Statute of Uſes, Cro. C. 381. 
brings Action of Waſte againit a Leſſee, he need not to name himſelf ny . 
Allignee ; but in his Count he may ſhew the ſpecial Matter, tho the bur 8. P. 
Form of the Regiſter be to name himſelf Aſſignee tc. at the Com- en . 
mon Lam, becauſe he comes in by an Act in Law. Hill, 10 Car. 15475; 
B. B. between Stone houſe and Corbet, adjudg'd Per Curiam in Writ pl 9. S. C. 
of Error upon a Judgment in Bank, and then laid Per Curtam to * S. ©. 
be the common Courle ſince the Statute of uſes. Intratur Hill. 9 et 


Car. Rot. 133. any 0p= 


1. Corbett v. Stonchouſe, S. C. but 8 P. n 


— 


5 Where a Man leaſes for Life, and after makes Livery to another in 
Fee by Aſſent of the Termor, the Feoffee ſhall have Waſte ex Ag natione 
Rever/ronts, without ſhewing Deed ; tor this Matter amounts to a Grant 
ot Reverlion without Attornment. Br, Waſte, pl. 47. cites 46 E. 

3. 25. | 

6. A Man leas'd Land deviſable for Term of Lite, and after deviſes 
the Rever/ion by his Teſtamenr, and died, and the Deviſee brought Writ of 
Vaſe ex Allignatione, and no Exception taken; for it is as a Grant, Br. 

aſte, pl. 121. cites 34 H. 6. 5. 6. 

7. It after the Husband's Death the Heir infeoffs @ Stranger in Fee, who s C. cited 
affigns Dower to the W ite, and ſhe commirs Waſte, the Writ ſhall men- D. 2c6. b. in 
non that ſhe held in Dower of the Gift of her Husband by the Aſſignment of Cale of Dar- 
a Stranger of whom the aforeſaid Feme held in Dower of the Aſſignment which \,, . 
the Heir of the Husband hath made to the ſaid Stranger ad Exheredationem ſuch. Writ 
of him who bringeth the Writ. F. N. B. 55. (C) D. 208. pl. 

8. If a Feme holds in Dower of the King, who has the Reverſion, and 37 f, Cate 
the King grants the Rever/ion in Fee to a Stranger, and atterwards the 8 * 
Feme commits Waſte, the Grantee ſhall have Waſte, and the Writ ſhall s 
mention how ſhe holds of the King, and that he granted the Revenſion to a 
Stranger Cc. and that ſhe, who held in Dower of the Stranger of the King's 
Grant, hath committed Waſte Sc. F. N. B. 55. (G) 

9. An Abbot made a Leaſe tor Years to commence 5 Years after, and be- py g. 55. 
fore the Commencement he granted the Land to K. H. 8. who granted it to F. (G) in the 
S. and betore the Term commenc'd F. F. infeoff'd A. B. The Term com- new Notes 
menc d, and the Leſſee enter d and did Waſte, A. B. brings Waſte, ſup- . 
poſing by the Writ that the Tenant held ad Terminum annorum de Præ- and (1, that 
taro A. B. ex Aſſignatione J. S. of whom the ſaid Detendanc held for / ir is if 
the ſame Term ex Aſſignatione Domini Regis H. 8. ot whom the ſaid £e/or enters 
Defendant held for the ſame Term ex Aſſignatione * Abbas fecit ei- 2 tbe * 
dem Regi H. 8. And held good (tho there was no Tenure by the Leſ- or Fi 
ſee of the Abbot or the King, or his Patentee, becauſe rhe Alienations &c. and 
were made before the Commencement of the Term ;) For there is no other citcs 5 H. 5. 
— in the Regiſter. D. 206. b. pl. 11. Mich. 3 & 4 Eliz. Darrel v. 12 

burn. r 1 | | 

4 o. A. and B. are Parceners in Fee; A. leaſes her Part to C. and B. leaſes Cro E. 299. 

her Part to D. and then both Leaſes come to E. Atterwards A. conveys the pl. 10. 


Inheritance to B. E. does Waſte, B. declares ex Argnatione, and alſo ex b now, 
— 


Dimiſſone. judgment was given in C. B. tor the Plaintiff, and affirm'd & C accord, 
in e Ob. . Mich 33 & 34 Eliz. B. R. Wardtord's Caſe. bo 
1. It ſeems that Writ of Waſte ſhall zever be ex Aſſignatione, 5 

where the Rever/ion is granted over. See Hurt. 110. in Caſe of Cook v. 

Cook. 


6 & [X. 2.] How 
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(X. 2) How it ſhall be brought. Ex Hereditate. 


And yet he 1. HE Baron levies a Fine, and takes back an Eſtate for Life, Remaiy.. 
ons Ar * | der to his Son in Tail, and dies. The Sonendows his Mother, why 
ing Mention aſſigns over her Eſtate, The Son brings Waſte againſt her as Tenant in 
of the Reco- Dower, and adjudg'd that it lies. But it ſeems alſo that he ſhall have 
very ; but a general Writ, ſuppoſing that ſhe held in Dower of his Heritage. F. N. B. 
— 3 35. (E) in the new Notes there (a) cites 26 E. 3. 76. | 
poſe that: ſhe held of his Heritage; and ir ſcems good as well as in Caſe of a Feoffee, or where the Di. 
ſeifor of the Husband aſſgns Dower. Ibid. cites 38 E. 3. 23. 14 E. 3. Brief 273. 282. 


8. C. 3 Le. 2. A. ſeiſed of a Manor made a Leaſe thereof to F. S. and bis Feme fn 
17 ny * the Life of the Feme, Remainder to the right Heirs of the Baron, and 

Elie Cs. the Baron made Feoff ment to the Uſe of himſelf and Wife for their Lives, the 
and ſeems to Remainder to his rig ht Heirs, and dies. The Feme holds in, and does 
be taken out Waſte in a Park Parcel of the Manor. The Queſtion was, whether the 
* Writ of Waſte ſhall ſuppoſe that ſhe held ex dimiſſione A. or of the Baron. 
wan c03- And the Court was ot Opinion that the Writ thall be general (rar is to 
fame and Yay) that ſhe holds ex Hereditate of the Heir, who is the Plaintiff, withog 
ſome Things ſay1ag ex Dimiſſione of any; For the is not in by the Feoffor nor by the 
org 47 Feottees, but by the Statute of Uſes; and therefore it ſeems the Writ 
222. pl. 262. ſhall be ex Hæreditate. Dal. 100. pl. 32. 15 Eliz, Vavaſor's Caſe. 


Hill. 16 ; ; 
Eliz. C. B. reported in much the very ſame Words as in 3 Le. 


3. The Feoffee ſhall ſay that the Tenant in Dower holds ex Hereditat:: 
Per Dyer. Dal. 100. pl. 32. cites 6E. 3. 


4 Where the Eftate is made and created by the Law, the Writ ſhall ſay 
that he holds ex Hereditate ; Per Harper. Dal. 100. pl. 32. 


A | 
r] How it ſhall be brought. Rcit vaſtum. ¶ In the 
Singular Number. | 


Br. Waſte, I. F Feme commits Waſte, and takes Baron, | ; rit ſuppoſe 
pl 97 cies Quod fecerunt vaſtum. 49 E. 3. 26. nnn 


M. a Feme had a Leaſe of Land for Life, and took A. to Baron, who did Waſte. A Writ was brought, 
ſuppoſing that the Baron fecit Vaſtum, which was objected to, becauſe being charg'd in Right of his 


Feme, it ought to have been Fecerunt vaſtum ; for ſo is the Form in the Regiſter, and in N. Br. and 
to this Opinion the Court agreed. Cro. E. 356. pl. 15. Mich. 36 & 37 Eliz. C B. Sacheverel v. 
Bagnall. 


Br. Waſte, 2. So ft may be in ſuch Caſe, that the Feme only did the Waſte, 
pl. 55.8. F. 49 E. 3. 26 | 


cites S.G 3. It Baron and Feme Leſſees for Life do Waſte, the Writ ſhall beQuod 
fecerunt Vaſtum, ſo as it is as well the Waſte of the Wife as of the Huſ- 
band. 2 Inft. 303. 


[z] How 


[Z] How it ſhall be brought. [To the] Difimberitance. Sec N 


pl. 2—(X) 
[ Of whom]. pl. 7. 
I, FF it be brought by Baron and Feme, upon Leaſe of the Feme, for 8 P. Br. 
Waſte before Coverture, it ſhall be to the Diſinheritance ot the Waſte, pl. 
Feme. 40 E. 3. 18. | 255 42 


2. [So] in Writ brought by Baron and Feme upon Leaſe by Feme Br. Waſte, 
for her own Lite before Coverture, this may ſuppoſe the Diſinheritance pl M1 cites 


to the Feme; for ſhe has Reverſion and ſhall enter for Forfeiture. 


42 E. 3. 18. | 
3. [So] It Baron and Feme bong Writ of Waſte for the Inheri- Br. Waſte, 
tance of the Feme, the Mrit ought to be to the Diſinheritance of the pl. Er cites 
Feme ; for if it be to the Diſinheritance of the Baron and Feme, the 
Writ ſhall abate, 8Þ. 6. 9. adjudg'd. 
4. [So] It a Remainder eſcheats to the Baron and Feme in Right of Exception 


=" 


the Feme, and they bring Waſte afterward 1rit ſhall be to the 1 ene 
Dilinheritance of the Feme. 3 Þ. 6. 2. * ha the * 4 


| ad Virum Of 
NJorem (the Demandants) reverti debent tanquam Eſcaeta ſua, whereas it ſhould be (as it was inſiſted) ad 
Uxorem reverti debent tanquam Eſcaeta of the Feme ; becauſe the Inheritance was her's and the Baron 
had nothing but in Right of his Feme; Sed non allocatur. And thereupon the Defendant pleaded ano- 
ther Plea. Br. Waſte, pl. 6. cites 3 H. 6. 1. 


5. In Waſte by two where the one has only for Life and the other has 
the Fee, the Writ ſhall be ad Exhæredationem ot him that has the 
Fee. Theloal's Dig. of Writs, lib. 10. cap. 23. S. 2. cites Paſch. 18 
E. 2. Brief 835. 
6. In Waſte by Baron and Feme upon Leaſe made by them both, the Writ 
was ad Exheredationem of the Feme ; and held good. Theloal's Dig. lib. 
10. cap. 26. S. 2. cites Mich. 5 E. 3. 213. | 
7. tn Waſte by Baron and Feme ad Exheredationem of them both, it ſhall Ibid. Lib 
not be intended their joint Purchaſe till it be ſpecially ſhewn. 'Theloal's Dig. 10. Cap. 26. 
99. lib. 10. cap. 9. S. 10. cites Mich. 10 E. 3. 536. S. 7. cites 
8. In Waſte by Baron and Feme, and a third Perſon on a De- S. C 
miſe made by them three, the Writ was ad Exheredationem of all three, 
and adjudg'd good. Theloal's Dig. lib. 10. cap. 23. S. 24. cites Mich. 
14 E. 3. 213. Brief 282. 
9. Aunt and Niece ſhall have Wafte jointly for Waſte done after the 
Deceaſe of the other Siſter; and for Waſte done before the Aunt may count of 
Wafte done to her own Diſberiſon only, and all in one Writ. See Kelw. 
105. b. pl. 17. Caſus incerti temporis, cites 45 E. 3. 3. pl. 11. Waſte, 
and 35 Ty 6. 23. Per Forteſcue ; and 11 na 16. 
10. Every kind of Action of Waſte muſt be ad Exhæredationem. Co. Litt. 
285. a. | 


[Z. 2] Brought 


1 


= ub 


[Z, 2| Brought by Spiritual Corporation. 


Br Waſte, [1] 5. I F Prior of an Hoſpital brings Waſte for Waſte in Time of his 
a Predeceſſor, the Writ may ſuppoſe the Waſte to be to the 
; Diſinheritance Domus & Hoſpitalis prædicti, without ſuppoſing it to 
be to the Diſinheritance Hoſpitalis Eccleſiæ. 42 E. 3. 21, b. 22. 
* Br. Waſte, [2] 6, It an Abbor brings Waſte, the Mrit may be to the Diſin⸗ 
1 8 cites herttance ot the Church without ſaying to the Diſinheritance Abbatiæ 
{Writ of Domus & Eccleliz, * 7 B. 6, 18, b. aBJuDg'D, + 9D. 6. 25. b. 


Waſte by an x f 
Abbot ſhall be ad Exheredationem Domus. Br. Abbe, pl. 2. cites S. C. 


3. Waſte by the Prioreſs of C. in a Man/on, and a good Aſſignment ; for 
the Statute ſpeaks of Domibus, and a Manſion is Domus, and it was in Ex- 
heredationem hrs de C. Br. Waite, pl. 144. cites 10 H. . 5. 

4. A Writ of Waſte brought by a Biſbop was to the Dilinheritance E- 

piſcopi; Bur Whether well or not was not adjudg'd, or whether it muit 
be ad Exheredationem Eccliſiæ; tor the Regiſters vary. See D. 129. pl. 
64. Biſhop of Carliſle v. Smich. 


* 


— 
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Sce (B. a) [A. a] How it may be brought. 
And. 231 H' the Eſtate be executed by the Statute of Uſes, pet there 
S. P. Anon. 


1. 
may be a general Wrir and ſpecial Count. Hobart 8s Reports 
— Brownl. 11 5. between * Skeate and Oxenbridge. 


- 8 78 C. 2. If the Writ mentions that A. be ing ſeiſed of the Land ſince 27 H. 
accordingly. 8. inteott'd B. to Uſes &c. and derives under it, tho* the Mrit does 
Hob. 34. not mention that the Feoſſment was to B. in Fee, yet inaſmuch as the 
pl. 112. S. C. Uſe has been to make the W rits ſo ever fince the Statute, it is to be al- 
low' d, tho ik it was not in Fee to B. but an Eſtate tor Life of B. 
it will paſs. Hobart's Reports 115. between Skeate and Oxenbridpe. 
But the Declaration upon it ought to allege the Feoffment to be in Fee. 
3. In Waſte again/t keme on a Leaſe made to herſelf for Life, ſhe pleaded 
that the Leaſe was made to her and ker Baron for their 2 Lives, and that 
aſter the Baron s Death no Waſte was done, and fo did not plead to the 
Writ ; but it was ſaid the Writ had been better it the Leaſe had been 
ſuppos'd to the Baron and Feme. Theloal's Dig. lib. 11. cap. 32. S. 7. 

cires 3 Fo! 1 2 Uk # "the . i 
— alte 6y the Feoffees in Uſe againſt t ee fur Tears of Cy que 
Us; and it lies well, Per Cur..cho' no Forfn he, = be oak Au 
the Regiſter or in the Statute. Bur quzre the Form ot this Writ; tor 
it was cum W. & N. fuerunt Seiſiti ad uſum C. and did not ſay of what 
Eſtate; and therefore ill in this by ſeveral. Br. Waſte, pl. 2. cites 26 

H. 8. 6. 

S. p. Br. 5. In a Writ of Waſte, if the Premiſſes of the Writ recite Su non 
Brief, pl. 6. liceat alicui 2 Vaſtum in Domibus, Boſcis & Gardinis, [and] in the 
cites 2 H. 6. End of the Writ ir is {aid that the Defendant hath done Waſte in Lands, 


el, "- Houſes, Woods, Gardens, and Exile of Men ; ſo as there is more in _ 
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End of the Writ than is in the Premiſſes, yet the Writ is good ; And ſo if Brief, pl. 3. 


Uſe of himſelf for Term of his Life, and after his Deceaſe to the Uſe of J. 4. Tranſla- 
$. 4. rl or The Feoffee bes Waſte, and F. F. brought his 410 Dal. 4 = 
Waſte. And now if his W rit ſhall be general or ſpecial was demurr'd in Paſch. 3 R 


Judgment. And Hutton and the other ſuſtices were clearly of Opinion 6. Anon but 
that the Plaintiff ought to have a ſpecial Writ ; and fo it was adjudged 2 yu 
afterwards. Her. 79. Hill. 3 Car. C. B. Foſſam's Caſe. - 5-0; pueden 


Terrel. — 

D. 93. b. pl. 
25. 26. 25. Mich. 1 Mar. 8 C. by the Name of Terrel v. Terrel; and becauſe the Writ original 
recited that W R. and W. S. were ſeiſed of the Land &. to the Uſe of J. T. Father of the ſaid |. T. 
(the Plaintiff in the Action) and A. his Wife, and of the Heirs of J. the Father, without ſhewing in the 
Writ bat Eſtate the Feoffees were ſeiſed of, but afterwards in the Aſſignment it was ſhe wn certain, In 
Dominico ſuo ut de Feodo ; And allo becauſe it was not alleged How the Uſe of the particular Eſtate com- 
menc'd, neither in the original Writ nor in the Aſſignment of the Waſte ; And alſo in aſſigning the 
Waſte, he alleg'd the Statute of 27 H.8. for the Execution of the Eſtate, aud ſbecu d the Death of 7 the 
Father, and the Survivor of the ſaid A. and the Deſcent of the Reverſion to him as Son and Heir, by which the 
ſaid A. held to her for Term of her Life, the Reverſion to him, without ſaying Spectant vel pertinent. And 
afterwards Judgment was reyers'd for the ſaid Errors. 


= (A. a. 2) Abatement of the Mfit. 


4 


1. IN Waſte againft z, one of the Defendants died after Writ of Inqui 

I awarded, > which the Wii — DA Dig. lib. 4 = 
2. 8. 6. cites Mich. 34 E. 1. Brief 854. 

2. In Waſte againſt Baron and Feme upon Leaſe to both, the Baron plead- 
ed that the Leaſe was made to him alone &c. and the Feme by Attorney 
pleaded that ſhe bad nothing &c. and becauſe the Plaintiff did not deny 
the Leaſe to the Plaintiff alone, the Writ was abated, Theloal's Dig. 
lib. 11. cap. 52. S. 12. cites Paſch. 6 E. 3. 250. 

3. In Waſte againſt Tenant for Life on the Leaſe of W. the Plaintiff, the So againft 
Tenant pleaded that W. and A. his Wife leas'd to him &c. and held a good — for 
Plea to the Writ, without ſhewing what 48 they leas'd. Theloal's the 12 
Dig. lib. 11. cap. 52. S. 16. cites Trin. 10 E. 3. 525. and 46 E. 3. 20. was brought 


by the Son 
of W. and the Defendant pleaded that A Son living &c. Judgment if &c. and held a good Plea. The- 


loal's Dig. lib. 11. cap. 52. S. 28. cites Hill. 15 E. 2. Waſte 116. 


4 In Writ of Waſte in 3 Vills, No ſuch Vill as to one of the Vills abates 
the whole Writ ; Adjudg'd. Theloal's Dig. lib. 11. cap. 11. S. 6. cites 
Paſch. 1) E. 3. 31. and fo agreed Trin. 2 H. 6. 11. 


6H 5. In 


486 Waſte. 

5. In Watte againft Tenrnt in Dower, ſuppaſing that ſbe held a Manor in 
Dower, the Detendant pleaded that fhe held Parcel of this Manor in Frank. 
marriage Ec. and not in Dower ; Judgment of the Writ, and held a good 
Plea in Abatement of all. Theloal's Dig. lib. 16. cap. 10. S. 8. cites 
Mich. 18 E. 3. 32. | . 

6. The Writ was againſt 2 f Land, which they hold for their Lives if 
the Leaſe of A. made to them and one . Anceſtor of the Plaintiff, and to the 
Heirs of G. &c. The Tenants pleaded that the Leaſe (which they ſhew'd) 
was made to them 2 only for their Lives, the Remainder to C. and his Heirs ; 
Judgment of the Writ, and held a good Plea. Theloal's Dig. lib. 11. 
cap. 52. S.17. cites Trin. 24 E. 3. 21. | 
J. Waſte of @ Leaſe to the Defendant and the Plaintiff, and to the Heirs 
of the Plaintiff, where it was to the Deſendant for Life, the Remainder to 
the Plaintiff in Fee, and theretore the Writ was abated ; And per Mom- 
bray, where Leaſe is made to ſeveral, and to the Heirs of the one, he 

I not have Writ of Waſte, Br. Waſte, pl. 97. cites 24 E. 3. 27. 

8. Waſte againſt Executors, and in the Vercliſe it was, That the ſame 
Executor did Waſte not naming his proper Name, and yet the Writ award- 
ed good, and the Detendant pleaded to the Writ becauſe it 7s not de- 
clared in the Writ, that the Executer held of any Leaſe ; and yet the Writ 

ood, becauſe the Plaintiff counted that he leaſed to the Teftator, and the 

xecutor repreſents the Eſtate ot che Teſtator, and yet becauſe it was 
brought againſt the Defendant as Executor of the Leſſee where he was Execu- 
tor of the Executor of the Leſſee, therefore upon this Exception the Writ 
was abated ; quod nota. Br. Waſte, pl. 7s. cites 38 E. 3. 17. 

9. In Waſte by him in Remainder he ought to thew Deed of Remain- 
der, and fo he did; and the Deed was F. de . and the Writ was J. 7. 
and Exception taken for the Variance, & non allocatur ; for it is not 
like to Debt upon Obligation. Br. Waſte, pl. 28. cites 42 E. 3. 19. 

Br. Office & 10, Waſte was brought by F. Arc hdeacon of D. of the Leaſe of his Pre- 
Of. pl. 4 deceſſor, the Proceſs iſſued to the Sheriff to enquire of Waſte return d, the O- 
* riginal was, that the Defendant did Waſte in Tenements which F. S. Prede- 
A of the Plaintiff leajed to the Defendant ad exheredationem ipſius Archi- © 
iac. where he does not determine it the Waſte was in the Time of the 
Predeceſſor or in the Time of the Plaintiff, and the Writ of Inquiry of 
the Waſte was Quod Venire facias coram te 12 Ec. qui nec querentem 
nulla affinit. attingant, and did not ſay eundem querentem nec Defend nulla 


% 


affinit. attingant, and theretore ill; For in this Wrir the Sheriff is 

Judge and Officer, and the Party may challenge and have Attaint; for 

which Default, and becauſe it is not expreſſed in the Original nor in the 

Verdict, if the Waſte was in the Time of the Predeceſſor, or in the Time of the 
Plaintiff, therefore Mention was made in the Roll of thoſe Matters by ſpecial 

Entry, and another Writ awarded to inquire of the Damages and thoſe Mat- 

ters ſpecially put in the Writ ; quod nota. Br. Waſte, pl. 58. cites M. 2 H. 2. 

11. Waſte hall be brought in Vill or Hamlet &c. or the Writ ſhall abate 

as it ſeems there; And yet per Hank. if the Plate where &c. be a Manor 
or ſuch a Place, the Writ is well brought; and after they were at Iſſue 

if it was a VIII or not; and Hank. faid, now the Waſte ſhall be tried 

by this Inqueſt; quod conceditur per Thirning Ch. J. Br. Waſte pl. 

61. cites ) H. 4. 8. | 

12. In Waſte the Writ ſuppoſed that the Plaintiff had the Rever/jon of the 

an 1 Aſfenment of F. who had it of the Aſſignment of W. and ſhew'd Fine of the firſt 
1 Aſſignment and Deed of the ſecond Aſſignment to bimſelf. Til ſaid, the 
But it was Fine proves that F. had the Rever/won. of the Aſſignment of W. and R. and 
ſaid thatif the Writ ſuppoſes it to be by W. only; Judgment of the Writ, and therefore 
—_— wer the Writ was abated, notwithſtanding the Plaintiff had averr'd that R. 
the Plaintiff bad nothing in the Reverſion, but M. only; For as his Grantor ſhall be 
might have eſtopp'd, fo he ſhall be cttopp'd. And a Stranger to the Fine pleaded it to the 


my that Writ by Reaſon of the ſhewing of the Plaintiff. Br. Waſte, pl. 64. cites 11 H. 4.1. 
Had no- 
thing. Br. Waſte, pl. 64. cites 11 H. 4. 1. 


13. In 
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13. In Wafe, the Plaintitt conmed in Aſhes and Thorns, and the De- | 

fendant pleaded ir to the Count becauſe the Thorns are not Waſte ; and 
there it was argued, that it goes to the Writ; and ir ſeems that there 
is no other Judgment upon Plea to the Count, but quod querens nihil 
capiat per Breve, and therefore ſee that for Fault in the Count the W ric 
ſhall abate. Br, Count, pl. 8. cites 9 H. 6. 10. 
14. The Defendant demanded Judgment of the Writ becauſe it is 
broug i of Wafte in A. and B. and ſaid that B. is a Hamlet of A. and not a 
Vill by it ſelf, and this goes to all the Writ, Per Babbington, Martin, and 
Paſton; and Iſſue was taken if it was a Vill by it felf or not. Br. Waſte 
pl. 9 cites 9 H. 6. 42. | 
15. Where Waſte is brought of Waſte in a Houſe and in breaking of a Br. Brief, pl. 
wall, where it does not lie of the Houſe, yet the Writ ſhall not abate in all; 188. cites 
For it does not lie but by Surmiſe in Writ or Declaration, contra if it * 
was confeſſed by the Party ; note the Diverſity. Br. Waſte, pl. 94. 
2 — Feme of a D p | ns | 
16. Waſte againſf a Feme of a Demiſe to 0 long as all live ſole 5 
and theretore ha Writ ill; per Cur. For it * be for 04 n of 
the Declaration ſhall be ſpecial. Br. Waſte, pl. 102. cites 37 H. 6. 26. dens ie 
cap. 7. 8. 
| $. cites 37 H. 
29. of a Leaſe Pruamdiu ſe bent geſſerit. Br. Waſte. ©2, Ci 26. P. 
11281 Dig. of Writs, F 9. pet S. 1 37 H. 6. — N * 


E — 


17. Writ of Waſte ag2in/t Tenant Pur auter Vie, does not abate by the 

1 N of Ceſty que Vie. Theloal's Dig. lib. 12. cap. 10. S. 9. cites Hill. 
4. $3. | 

q 18. If Waſte be brought by Baron and Feme in Remainder in a 
Tail, and hanging the Writ the Feme dies without Tſſue, the W ric ſhall a- 
bate, becauſe every Kind ot Action of Waite muſt be ad Exhzredatio- 
nem, Co. Litt. 285. a. A 

19. An Action of Waſte is brought againſt the Leſſee for Years, or 
againſt Tenant Pur term d'auter Vie, and Hanging the Action the Term 
expires, or Ceſty que Vie dies, yet the Writ ſhall not abate, tor that an 
Action of Waſte lies only for the Damages in thoſe Caſes, which he 
ſhall recover in that Action then depending. 2, Inſt, 304. 


ttt. Hh... Att. 4 8 dt 8 * 8 3 4 


14. in the 
tho' the Writ is General, ] 90 5 ( & a) 
| pl. 16. 


1. IF Waſte be brought for ſuch Trees whereof the cutting of every It was a- 
particular Tree will be Waſte, there the Count ſhall be that he Freed, that 

cut ſo many Trees, ſo that Damages may be more certainly tared. 46 Plage 

E. 3.17. as White Thorns, II Y. 6, 1, | ens Waſte 


: | in di 
Things, he ſhall ſhew the Value of each Thing by it ſelf. Br. Waſte, pl. 9. cites 9 He 


2. But where the Action is brought for ſuch Trees whereof the cut 
of every Particular is not ſte, but che Waſte conſiſts in the 
Multitude, there *he ſhall not count of ſo many Trees, but of ſo many > 
—— as of ſo many Loads of Black Thorns, 46 E. 3. 17. ads TV 
u . 
6 If Waſte be brought for Waſte in Germens, he ſhall not count in 
permitting the Wood to be unincloſed, fo that the Beaſts 5 eat the 
ermens 


[B. a] The Count. [And where General or Special, i SP! 


488 Waſte. 
FE Sermens, but he ſhall count generally chat he has deſtroy'd the Ger⸗ 
mens. 11 ID. 6, I, " 
4. So if a Stranger comes upon the Land, and does Waſte, the 
Count ſhall not be in permitting the Stranger ec. but generally, 
II Y. 0. 1. 
oy Man may have Action of Waſte, and Count upon divers Leaſes. 
F. N. B. 60. (F) cites M. 44 E. 3. 17. See 34 H. 8. 12. 
Br. General 6. Waſte quod tenuit ad Terminum Annorum, and counted of a 
Brief, pl. 21. Leaſe for Term of Life to the Teſtator, and half a Tear over, by which the 
_ * Defendant pleaded this to the Writ, becauſe it is not Ad Terminum Anno. 
Dig. of rum; and yet well; for there is no other Writ but for Term of Life or 
W rits, Lib. Years, and therefore he ball have General Writ and Special Count. Br, 
9. Cap. 7, Waſte, pl. 48. cites 46 E. 3. 31. 


S. 7. cites 
S. C. and 5 H. 7. 2. and 14 Hf. 8. 11, 


Br. Brief, n. Battery of Villeins, or conſtraining them to do more Services than they 
pl. 6. cites gt, per quod receſſerunt, is Waſte; and the Writ was Vaſtum in Ho- 
1 minibus, and counted of Villeins as above, and good; for the Writ 
Brief, pl. 3. ſhall be general, and the Count ſpecial, and ſo good, not withſtanding 
cites 8. C. — that it was not Exilium de Hominibus. Quod nora. And it was brought 
Theloal's in 4 Vills, and the Defendant ſaid that no ſuch Vill as the one &c. And 
PA per Marten, This goes to all the Writ, without anſwering to the Waſte 
9. Cap. 7. in the reſt. Br. Waite, pl. 5. cites 2 H. 6, 10. 11, 

S. 14. cites 


S. C. and M. 30 E. 3. Brief 303. 


8. Writ of Waſte is Quod fecic Vaſtum, and yet he may count of ſeveral 
Waſtes. Br. General Brief, pl 9. cires 4 H. 6. 11. 
S. P. ibid. 9. In Waſte the Writ ſhall be Ad Terminum Annorum, and ſhall count 
. 1. CES for one Near, or for half a Near, Br. General Brief, pl. 6. cites 8 
it. Tenant H. 6 

for Years, 0. 34. 
Lib. 1. Cap. : : : : 
7. And the Count ſhall not abate the Writ; for there is no other Form of Writ in this Caſe, and yet 
the Writ is falſe ; for it contains more than is true. S. P. Godb. 115. pl. 136. Arg in Caſe of 


ewkner v. Ford, cites 40 E z. 41 E. 3. 18—— 4 Le. 226. in S. C. Arg. cites the Same Caſes — 
ao F. N. . Fo (D) cites Litt. 14 bur adds Quere. S. P. Co. Litt. 52. b. 53. a. 


S.P. Brownl. 10. If Leaſe is made to a Feme as long as ſte ſhall live ſole, or to a Man 

239. Anon. 45 long as he ſhall behave himſelf well, and the Tenant does Waſte, the 
Writ thall be general, Quas Teuet ad terminum Vitæ, and there Declara- 
tion ſhall be ſpecial. Br. General Brief, pl. 1 1. cites 37 H. 6. 26. 

11. Waſte, and g Waſte in aKitchen in permitting it to fall, by rea- 
ſon that be did not lay Stones under the Walls of the Kitchen, viz. the 
Groundſels, The Defendant demanded Judgment of the Count; for it is 
not Waſte ; for the Tenant is not bound to more than to keep it in ſuch 
Caſe as he took it. And the Declaration is, That the Ill came after the 
Leaſe by Sufferance of the Tenant ; and it was held that ft goes only to 
the Action for this Part, and the Writ is good for the reft, (tor the Plaintiff 
aſſign'd other Waſtes alſo) by which the Defendant paſs'd over, and 
pleaded No Waſte done. Br. Waſte, pl. 110. cites 5 E. 4. 89. 

12. In Waſte, if the Plaintiff counts of a Sale, he need not bew to 
whom he ſold. Br. Waſte, pl. 112. cites 5 E. 4. 100. 

13. Waſte by the Prioreſs of C. in a Man/ion, and a good Aſſignment; 

For the Statute ſpeaks of Domibus, and a Manſion is a Houſe, and it was 

in Exheredationem Prioreſſe de C. and did not ſay predict'; and yer good; for 
it ſhall be intended the Plaintiff, and if he brings it as Parſon Imparſo- 
as La Prioreſs ſhall be named accordingly. Br. Waſte, pl. 144. cites 
10 H. J. 5. | 


| 14. In 


hos * — — 4a 


14. In Waſte he may declare upon a Leaſe for a Year, and ſo from Year 
to Near, as long as both Parties pleaſe, 2 Like that he eld for 10 
Years; per Brudnell and Pollard. But Brooke and Fitz herbert contra, 
and that it is only a Leaſe at Will. Quære. Br. General Brief, pl. 20. 
cites 14 H. 8. 10. 

15. Waſte was aſſign'd in Amputando & Dec apitando 40 Fraxinos E 
kale preti: Cc. and held good. D. 65. pl. 2. Mich. 3 E. 6, Samuel 
v. Johnſon. 

16. It Eftates of Lands be made to the,Husband and Wife, to have and 
to hold to them during the Coverture, if they ſhall do Waſte, the Feoffor 
ſhall have a Writ of Waſte againſt them, ſuppoſing by his Wrir . 
tenet ad terminum Vitæ &c. But in his Count be ſhall declare how and in 
what manner the Leaſe was made. Litt. S. 380. and S. 381. 

17. A Leaſe was made to endure from ſuch a Feaſt unto ſuch a Feaſt, the 
W rit ſhall ſuppoſe Quod tenet ad terminum Annorum in that Cafe, and 
by the Count the Special Matter ſhall be ſhew'd. F. N. B. 60. (N) 

18. If the Grantee of the Re verſſon brings Action of Waſte againſt Afignee 
of Tenant by the Curteſy, the Plaintiff mult rehearſe the Stature, Co. Litt. 

316. a. 

19. In Waſte &c. the Writ was, That the Defendant committed Waſte in S. P. Brownl. 
the Land, and in the Declaration he aſfign'd the Waſte in felling Trees. It 239. Anon. 
was held that this would not maintain the Writ ; but it he had aſſign'd 
the Waſte in digging Clay, Chalk, or Stones, or the like, this is Waſte in 
the Land. Mo. 13. pl. 200. Trin. 6 Eliz. Anon. 

20. In Waſte the Plaintiff declared of a Demiſe of a Moicty of the Ma- Pendl 141. 
nor of Wookverton, and of a Motety of the Wood cald Wookverton-Wood, and pl. 2 SS 
other Lands, and affign'd the Waſte in cutting down Oaks in a certain Pleedings, 
Word calld Wootverton-Wood, Parcel of the Premiſſes, which it could not and ſays the 
be; For this Wood could not be Parcel of the Manor of Woolverton, Plaintiff 
and of the other Lands demiſed with the Manor; and tor this and other gu, not 


Wale. MN s — 9 


Cauſes the Count was held inſufficient by the whole Court. 3 Leon. 9. —_ 1 85 
. 1 0 , 
pl. 23. 7 Eliz. C. B. Tindal v. Cobb. cauſe his 
Count as 
inſufficient — —S. C. cited Mo. 388. in Perrot's Caſe, as adjudged ; and ſays he thinks the Judg- 


ment well given, becauſe there is no Wojety or Half-part known, and ſo no Place certain where the Waſte 
cas aſion'd ; but if he had aſſign'd the Waſte in Bl. Acre, Parcel of the Manor, in cutting Trees there, 
tho” his Writ be of a Demiſe of a Moiety, yet the Aſſignment will be good; but Damages ſhall be 
given according to a Half-part of the Trees, and not of more by this Writ. It ſeems if he will bring a 
new Action upon the Statute of W. 2. cap. 22. when 2 or 3 &c. he ſhall recover treble Damages tor 
the other Half-part of the Trees. 


21. In Waſte the Plaintiff declared, That Sti/itrs fuit of the Land, and Godb. 121, 


leaſed it to the Defendant for Years, who committed Waſte ad Exheredita- 2 iwali 9 
tionem of the Plaintiff. Upon Nul Waſte pleaded, judgment was given Acton. 
for the Plaintiff. It was aſſign'd for Error, that the Declaration was S. C. reports 
Quod ſeiſitus fuir, and did at ſay of what Hſtate, and fo it might be of that Suit J. 


an Eſtate for Lite. Shute and Clench J. held the Declaration good, be- thought it 


. 6 a” . Fault in- 
cauſe the Allegation of Seiſin is not material, when it might be lett out. 44 1 


Beſides it is help'd here by the ſubſequent Words, (viz.) Ad Exhæredi- and that 
tationem of the Plaintiſt, which explains how he was ſeiſed; and being Clench J. 


but Form, it is help'd by che Statute of ſeofails. Gawdy doubred. Er _ - 
adjornarur. Cro. E. 57. pl. 6. Paſch. 29 Eliz. B. R. Aſton v. by the Na- 
Whetenal. b tute of 18 

a Eliz. which 

Suit J. denied; and that it was adjourn'd. 


22. In Error to reverſe a Judgment in Waſte, the Exception was, os — 
that the Plaintiff had u the Waſte in a Horſe; and by his Title it ap- Caſe, 8 C 
pear'd that be had only 2 Parts of the * of the ſaid Houſe. Sed non ,ccvngingly, 

” | ” 6 


allocatur ; 


= on rn : 
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allocatur; For tho he has but 2 Parts, yet he ſliall puniſh the Defendant 
for Waſte done in that which was held of the Plaintiff; and the Meſ. 
ſuage being intire, he cannot aſſign the Waſte orherwiſe, and his Count 
was according to his Title. Cro. E. 290. pl. 10. Hill. 34 & 35 Eliz, 
B. R. Warnetord v. Haddock. | 

23. Lands were given to A. and B. and the Heirs of their 2 Bodies. 
A. died without Iſſue, and the Remainder of the half reverted to the Do- 
nor. He brought Waſte againſt B. ot Houſes and Lands to him demiſed, 
and agreed that the Writ was ood: But it was queſtion'd if the Count 
ſhall be general, or of a Half only, not withſtanding that both were 
Tenants in Common of the Reverlion. 2 Brownl. 133. Mich. 9 Jac, 
C. B. Mallet v. Mallet. 

24. In Waſte the Plaintiff counted that the Defendant plot d up his 
Land, which was paſturable, & ſic fecit Vaſtum. After Verdict for the 
Plaintiff it was moved in Arreſt of Judgment, That the Plaintiff in his 
Declaration does not ſo much as allege a Waſte done, but leaves it abſo- 
lutely uncertain; and that the Verdict does not help it; For that only 
ſays that the Defendant did ir Modo & Forma prout in Narratione. 
Now the Floughing of Paſture may or may not be Waſte, and to make 
it ſuch it ought to have been ſo Time out of Mind; and it is not enough 
to ſay that it was Paſture-Ground Diu ante. Jones J. ſaid, That Arable 
and Paſture-Ground are convertible, and what is the one this Year, 
may be the other the next, and the Law does not fo much diſtinguith ; 
and therefore Judgment was ſtay'd. 2 Show. 8. pl. 4. Paſch. 30 Car. 2. 
B. R. Gunning v. Gunaing. 

25. The Declaration was that the Defendant, who was Leſſee, did ſell 
the Trees &c. And this was held not good, without ſaying that he cut 
them down &c. Clayt. Rep. 126. pl. 225. March 1647, Ward v. Wad- 
dington. | | 


hs OR. 3) (B. a. 2) Proceſs and Proceedings. 


* If the De- I. 13 E. 1. L' Natts, That of all manner of Waſte done, to the Damage of 

— — 1 . 14 any Perſon, there ſhall from henceforth be no Writ of Pro- 

Re “% as Mibition awarded, but a Writ of Summons ; * ſo that he, of whom Complaint 
radventure #5, ſpall anſwer for Waſte done at any Time. And if he come not after the 
e was ne- Summons, he ſhall be attach'd; and after the Attachment he ſhall be diſ- 

ver ſum- trained. | 

mon'd, nor : : p 

any other Writ ſerved, whereby he might have Notice, yet a Writ of Enquiry of Waſte ſhall be 

awarded by this Branch; for here it is not ſpecified that Iſſues ſhould be return'd &c. but generally, and 

by the Writ, the Waſte ſhall be inquir'd of by the Oath of 12 Men, where the Defendant, or any for 

him, may attend if he will, and the Jurors may find againſt the Plaintiff. 2 Inſt. 389. 


If the De- And if be come not after the Diſtreſs, the Sheriff ſball be commanded 
= at 4P- that * in proper Perſon be ſhall take with him 12 Ec. and ſhall go to the 
the Diſtreſs, Place waſted ; 

and pleads, | | : 

and after makes Default, the Plaintiff ſhall nor by this Branch have a Writ to inquire of the Waſte, 
becauſe it is out of the Words and Purview of this Act. 2 Inſt. 390. 

* Here are three Things to be obſerved, iſt. That the Sheriff ought to go in proper Perſon ; for that 
tho' in Rei veritate he is no Judge, yet this Writ is in Nature of a Commithon unto him, and he is in 
loco Judicis, and therefore he ought ro go in propria Perſona. 2dly, Where ſome have holden that the 
Sheriff may inquire = this Writ, by the Oath of f 6 or $ Perſons, it appears that there ought not to 
be under 12; for the Words of this Branch are Aſſumptis ſecum 12; Yer this is but an Inqueſt of Office; 
for it is taken Sans miſe des parties; that is, without any Iſſue join d. 3dly, The Sheriff muſt go Ad locum 

vaſe atum, 
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e together ith the Jurors, and view the ſame for [ſta cadunt potius ſub Viſu, quam ſub Auditu, 
2 Inſt. 390. 

+ Ir wa agreed by the whole Court, that if 6 of the Jury are examin'd upon a Voire dire, if they 


have ſeen the Place waſted, that it is ſufficient ; and the reſt of the Jury need not be examin'd upon a 
Voier dire, but only to the Principal. Godb. 209. pl. 298. Mich, 11 Jac. in C B. Gage v. Smith. 


Aud ſhall inquire of the Wafte done, and ſhall return an Inqueft ; and If the I afte 
after the Inqueſt return d they ſhall paſs unto Fudgment; like as it is con- - aſſign d in 


= ' : vers Towns 
tain'd in the Statute of Glonceſter. the Seri 


tax and the Ju- 
rors muſt view all the Places waſted in every of the Towns, but he may inquire thereof in any one 572 
Towns; and this Copulative doth fo knit the Words together, as he cannot inquire of it in a Foreign 
Town. 2 Inſt. 390. 
View in Waſte for the aſſeſſing of Damages, ſhall be of every Parcel. Agreed by all. D. 204. a, 
Marg. pl. 1. cites Paſch. 41 Eliz. C B. Letchford v. Sanders. 


2. Waſte again/t two by the Biſhop ad Exheredationem Eccigſiæ, and Pro- 
ceſs continued till the Grand Diſtreſs returned, and the one came, and the 
other made Default, and he who appeared was compelled to anſwer 
alone; For the Proceſs is determined againſt the other. Br. Waſte 
pl. 99. cites 39 E. 3. 15. 

3. It the {ſue be taken out of the Point of the Writ, as upon Con firma- In ſuch Caſe 
tion, 2 or the like, there needs not the View, or Claim of the the Jury 
View in Venire facias; For the Waſte is not denied, but where Bar is; Sp 
pleaded ; ſo in Aſſiſe; Per Pigor, quod non negatur. Br. Waſte, pl. 113. View of the 


cites 9 E. 41. Place waſt- 
Þ ed, nor to 

inquire of that but of Damages. D. 204. Marg. cites it adjudg'd Hill. 33 Eliz. Anon—— But by An- 
derſon and Walmſley, if the Iſſue be join'd upon ſuch collateral Point, as whether he entred as Execu- 
tor or as Legatee, yet the Jurors ought to have the View for the giving of Damages; So if the Waſte 
be confeſs'd or found by Verdict, but otherwiſe if it be adjudg*d upon Demurrer ; but Glanvil contra. 
D. 204. _ pl. 1. cites Paſch. 41 Eliz. C. B. Letchford v. Sanders. 2 And. 133 pl. So. S. C. 
———— Cro. E. 690. pl. 26 S. C. Poph. 194. S. C. ——Brownl. 241. Laſhbrook v. Saunders, S. C, 
[but in neither of the laſt mention'd Books does the S. P. appear. 


4. In an Action of Waſte the Zurors ſhall have a View of the Place It was a- 
waited &c. as an Incident to the Action of Waſte ; for in the Action at Nrced by 
the Common Lew the Jurors ſhould have had the View. = Inſt. 300. Court, if the 

ury be 
ſeorn that they know the Place, it is ſufficien, altho* they be not ſworn that they ſatu it, and dag thar the 
Place waſted be jLewed to the Jury by the Plaintiff's Servants, yet if it be by the Commandment of the She- 
riff, it is as ſufficient as it the fame had been ſhewed unto them by the Sheriff himſelf, Godb. 209. pl. 
298, Mich. 11 Jac. in C. B. Gage v Smith, 


5. In an Action of Waſte there ſhall be Summons and Severance; for the 
Writ is ad Exhæredationem, and the Action of Waite is a Plea real. 2 
Init. 307. 

6. Tho- the View in Action of Waſte was not return'd on the Proceſs on 
which the tuft Fares appear d, and were ſworn, and tried the Iſſue; yet 
it was reſolved to be good enough, becauſe, altho' the Jurors ought to 
have the View, * it was not neceſſary for the Officer to return it, but the 
Court on the Trial ought to examine the Matter, whether the Jurors have 
had the View or not; For on the Trial fix Jurors at leaſt ought to have 
had the View, or elſe the Jury ſhall not be taken, cites 9 H. 6. 95. b. 
And in 24 E. 3. 26. a Day of Continuance was given, Eo quod . 
had not the View, & interim videant &c. And in an Afiſe the View of 
the Furors is requiſite; but it is never return d; For perhaps neither the 
Sheriff nor the Officer knows, whether the Jurors have had the View or 
not. For the Words of the Writ are, Et interim videant &c. and not, 
Et interim haberi fac. viſum. So that the Joe may view the Place 
waſted when the Officer is not preſent, and therefore the Officer is not 


obliged to return the View, but ir ought to be examined on the ww 
an 
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and the Party may make his Challenge to the Jurors for that Cauſe, if lix 
of them at the leaſt have not had the View; And if the Officer had re- 
turn'd that they had the View, yet if it appear'd on the Trial by Exa- 
mination, that they had nor had the View, the Return would be to no 
Purpoſe, nor conclude any of the Parties, Plaintiff, or Defendant. 2 
Saund. 254, 255. Mich. 22 Car. 2. Greene v. Cole. 

J. 40 5 Ann. cap. 16. S. 8. Enacts, that in any Actions in any of her 
Majeſty's Courts at Weſtminſter, where it ſhall appear to the Court that it 
will be neceſſary that the Furors ſhould have the View of the Place in Oueſ- 
tion, the Courts may order ſpectral Writs of Diſtriagas or Habeas Corpora, 
which the Sheriff or other Officer ſhall be commanded to have 6 out of the firſt 
12 of the Jurors, or ſome greater Number, at the Place in po bor ſome 
convenient Time before the Trial, who ſhall have the Matters in Dueſtion 


ſewn to them by two Perſons in the Writ nam d, to be appointed by the 
Court. 


(B. a. 3) Pleadings. 


1. IN Waſte againſt Tenant for Tears of the Leaſe of the Plaintiff himſelf, 

the Detendant pleaded that the Plaintiff Mi habuit in Tenementis, 
but jointly with his Wife in Tail &c. and held a good Plea. 'Theloal's 
Dig. lib. 11. cap. 44. S. 6. cites 4 E. 3. Iter Darby, Brief 147. 

2. In Waſte againſt Baron and — on a Leaſe to them both made by the 
Plaintiff*s Father, the Tenants pleaded that the Plaintiff *s Father Ne le- 
ſa pas to them Modo & Forma &c. and held a good Plea, Theloal's Dig. 
lib. 11. cap. 52. S. 25. cites Paſch. 6 E. 3. 260. 

3. In Waſte againſt Tenant in Dower, the pleaded a Grant made to her by 
the Heir to hold without Impeichment of Waſte, and averr'd that he had A 
fets by Deſcent ; and the Opinion was that it is no Plea ; for the Statute 
of Glouceſter ſpeaks of Warranty with Aſſets to bar the Tail, and not 
of Grant with Aſſets. Br. Waite, pl. 76. cites 38 E. 3. 23. 

4. It was agreed that the Heir ſhall not have Action of Waſte of Waſte 
in the Time of his Father, but in his own Time, and Iffue taken accord- 
ingly. Br. Waſte, pl. 76. cites 38 E. 3. 23. 

Br. Mon- 5. In Waſte by him in Remainder, he ought to e Deed of Remain- 


9 der, and ſo he did. Br. Waſte, pl. 28. cites 42 E. 3. 19. 


40 He ſhall ſhew the Deed, if it be demanded by the Tenant ; but Per Finch, he need not ſhew 
it till then. Br. Monſtrans, pl. 15. cites 41 E. 3 23.-——8. P. Br. Variance, pl. 108. cites 10 H. 6.8, 
For this Action is not properly founded upon the Deed. | | 


Br. Waſte, 6. In Waſte the Plaintiff counted upon a Leaſe fo Tears by him made to 
pl * e155 the Defendant, and that he did Waſte; and the Defendant was not ſuf- 
ö fered to ſay that he did not leaſe for Term of Years, but that he did not leaſe 
Meodo & Forma &c. For it he leafes for Life or in Fee, the Defendant 
may, plead ir, and traverſe the Count &c. Br. Negativa &c. pl. 3. cites -, 

43 E. 3. 13. . 
Br. Nonte- 7. Waſte againſt A. of Tenements which he held of the Leaſe of E. who 
nure, pl. 55- held them for Term of Life of the Leaſe of his Father. The Defendant ſaid 


cites 44 E 3. that he had * nothing in the Tenements the Day of the Writ purchas'd, nor 
21. 


* Br. Non- ver after, but E. was and is Tenant; Judgment of the Writ, & non al- 
tenure, pl. 7. Iocatur, by which he ſaid that E. was Tenant the Day of the Writ pur- 
cites 40 E. chas'd, abſque hoc that he ever any thing had of the Leaſe of E. which was 
3.33. held a good Plea, and the other maintain'd his Writ; Quod nora, and 


vet 
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yet Non-tenure is no Plea in Waite, but it ſeems that this amounts to 

hat E. Non dimiſit modo & forma. Br. Waſte, pl. 35. cites 44 E. 
3.4. 

8. Waſte to Part; the Defendant pleaded that the Tenants died in the 
laſt Peſtilence, and he could not yet find new Tenants, and as to a Grange that 
the Plaintiff by Indenture is bound to deliver Timber to him for Reparation 
in ＋ a Wood, and did not; Judgmens &c. and there it is held, that if 
it be upon the Land leas'd he may rakeiic, notwithſtanding the Inden- 
ture, and therefore this is no Bar; byWhich he /aid that there was no 
Timber upon the Land leas'd, and that the Wood our of which &c. is nor 
in his Leaſe; by which the Plaintiff replied that he offer'd Timber, and the 
Plaintiff would not take it unleſs he conld have more, which he had no Need 
of, Priſt, and the others econtra. Br. Waite, pl. 36. cites 44 E. 3. 21. 

9. In Waſte, the Tenant ſaid that as to the Wood it is excepted in the . 

Deed of Leaſe, and ſo Ne dimitta pas; but he anſwered to the Remain- 

der; and the Plaintiff ſaid that he leas'd the Wood by another Leaſe, and 
the others econtra. Br. Waſte, pl. 38. cites 44 E. 3. 34. 35. 

10. Where the Tenant juſtifies the Abatement of ſo many Trees for Repara- 

tions, the other may ſay that he abated ſo many more beſides ; Per Cur, Br. 
Waſte, pl. 38. cites 44 E. 3. 34. 35. 

11. Waſte againſt Tenant for Term of Life of his Leaſe, who ſaid that 
the Plaintiff had nothing in Reverſion; and admitted tor Plea, without an- Waſte by the 
ſwering to the Leaſe, and without ſpewing how the Reverſion is out of him. el again/t 


* 
5 8 nnn ca. a 
" | 
, 


Quod mirum! Br. Waſte, pl. 45. cites 46 E. 3. 20, - But contra 8 H. 2 7805 
6. 15. to the Father 
and Mother, 


and to the Heirs of the Mother; the Tenant ſaid that he diſcontinued to R. in the Life of the Feme, alſcue 
hoc that the Plaintiff any thing had in the Reverſion the Day of the Writ purchas'd, or after, and held double: 
by which he ſaid as above, and ſo in Reverſion &c. and then well, And Per Martin and others, Nothing 
in Reverſion only is a good P. ea there. Contra <vbere the Plaintiff counts of his oxun Leaſe, or of the Leaſe of 
bis Anceſtor ; tut it is a good Plein Ii aſte ex 4ſſignatione, upon Grant of Reder ſion to the Plaintiff. *. 
the Diverſity. Br. Waſte, pl. 85. cites 8 H. 6. 13.—8. P. Br. Double, pl. 42. cites 8 H. 6. 13. 


And in Waſte againſt Tenant by the Curteſy, it is a good Plea that he diſcontinued in Fee to R. in the Life of 
the Feme, and after R. leas d to him for his Life, ſaving the Reverſicn, and ſo Nothing in Reverſion the Day of 
the Writ purchas'd &c. Br. Waſte, pl. 85. cites 8 H. 6. 13.———And where the Plaintiff counts of his 
own Leaſe, or of his Anceſtors, the Tenant may ſay (Quod non dimiſit, and ſhew bow the Heir has granted the 
Reverſion to another to wphom be attorn'd, after which Attornment No Waſte done. Br. Waſte, pl. $5. cites 8 
H. 6. 13. 

Riens en le Reverſion is a good Plea in Waſte, Per Bezumond. And Walmſley took a Diverſity when 
the J aſte is brought by the firſt Leſſor himſelf, and when it is brought by the Grantee of a Reverſion - in the 
one Caſe it is good, but not in the other; and cited 5 H. 5. 12. Br. Waſte 72. and 46 E. z. 20. Br. 
Waſte 45. And note, if they warrant that Difference, the Reaſon is becauſe of the Contract and Pri- 
vity between the Parties at the making of the Leaſe. Noy 53. Arden's Cafe. 

n Action of Waſte brought by the Leſſor againſt the Leſſee, the Leſſee in Reſpect᷑ of Privity cannot 
plead Riens en le Reverſion, but he muſt ſhew How and by what Means the Reverſion is diveſted out 
of him; but if the Grantee of a Reverſion brings an Action of Haſte, the Leſſee may plead generally thar 
he has nothing in the Reverſion. Co. Litt. 356. a. (h) 


12. Upon Recovery in Waſte by Default, and Writ of Inquiry of Waſte Br. Scire fi- 
&c. the Plaintiff ſued Execution by Scire facias; and the Defendant ſaid cias, pl. Ll 
that the Day of the Writ purchas'd he was Villein wy: NM and held in Vil- des * 
kinage, and yet holds; Judgment if Execution; and the beſt Opinion was, 
that it is no Plea; for it is a ſpecial Non-tennre, which is no Plea in 
Waſte nor in Scire facias &c. Br. Waſte, pl. 51. cites 43 E. 3. 18, 

13. nid Furis clamat ; the Tenant ſhew'd how the Grantor leas'd to him 
7 Indenture ſbeum to the Court for qo Tears, and granted to him to repair the 

ouſe within the firſt Near, and ſaving to him the Advantage of the Inden- 
ture, if the Houſe after falls in his Default, Ready to attorn, and the Attorn- 
ment taken accordingly, and the ſaving enrer'd of Record; and this 
ſeems to be a Bar in Waſte after. Br. Waſte, pl. 53. cites 48 E. z. 


I. 32. | 
Me 6K 14. Waſte 


494 _ Waſte. 


It is a god 14. Waſte againſt Tenant for Life, and aſſigu d the Waſte in a Grange, 
Plea m Hall, and Cotage ; and as to the Grange and Hall the Defendant ſaid that they 
Rs bat vere feeble, and the Timber periſh d at the Time of the Demiſe, ſo that they 
was ruins could not ſtand, by which they fell; and to the Cotage that the Plaintiff made 
at the Time it after the Leaſe without Gree of the Defendant ; Judgment ſi Actio, and 
of the De, admitted tor a good Plea; and it is no Replication tor the Plaintiff to 
_ ſay that the Defendant by his Deed had covenanted to repair the Houſe in as 
Br. Waſte, good Plight as they were at the Time of the Demiſe; tor of this lies Cove. 
pl. 130 cites nant; for it requires but ſingle Damages, and of Waite lies treble Da. 


12 H. 8. 1. mages; quod nota. Br. Waſte, pl. 54. Cites 49 E. 3. 1. 


Or that i 
the Houſe or Trees fell by Wind or Tempeſt. Ibid. 


15. Waſte again Tenant for Years of the Leaſe of his Anceftor of Waſt: 
in a Hall, Kitchen, Stable and Oaks ; and as to the Hall the Defendant ſaid, 
that the Anceſtor ſold it in his Life-time to Z. P. who pulled it down after the 
Death of his Anceſtor ; and as to the Stable, that the Timber was putrified in 
the Life of the Anceſtor, which fell in the Time of the Anceſtor 3 and as 70 the 
Oaks, that he cut them for the Stable, and made a new Stable of them, and as 
to the reſt No Waſte done; And as to the Sale of the Hall the whole Court 
was againſt the Plaintiff except Hank ; And per Hill, F the Anceftor was 
Tenant in Tail, the Sale or Gift was colourable to be avoided, but of Fee. 
Simple not; and it is not ſai Preciſely that the Heir in Tail ſhall avoid 
it. Br. Waſte, pl. 67. cites 11 H. 4. 32. 

S. P. For per 16. In Waſte the Detendants ſaid, as to the Grange that the Mhiety wa; 
Hull, the decayed before the Leaſe, and the other Moiety was uncovered by Tempeſt, ani 
— 5 buy the Defendant could repair it the Plaintiff enter*d and was ſeiſed rhe 
For the Day of the Writ purchaſed; Judgment Si Actio; and per Hank, the laſt 
Tempeſt is Plea is double, the Tempeft and the Entry; but Hull contra. Br. Watte. 
not Waſte, pl. 69. cites 12 H. 4. 5. 


unleſs the 


Defendant permits the Timber to rot after the Tempeſt, Br. Double Plea, pl. 30. cites S. C. 


17. Where a Leaſe is upon Condition, that if the Tenant ſuffers Waſte be 
may enter, there he cannot enter tor uncovering by Tempeſt, unleſs he 
ſays, that the Leſſee had ſufficient Time after to repair it, and did not; Per 
Hull, clearly. Br. Waite, pl: 69. cites 12 H. 4. 5. 

18. The Plaintiff alleged Waſte i» Exile of a Villein, the Defendant 
demanded Judgment of the Writ, becauſe he did not ſhew in what Place 
he exiled him, & non allocatur ; For it is no Plea Quod non exilivir, 
or Quod non ſuccidit Arbores, but ſhall ſay, No Waſte done Prout &c. 
Br. Waſte, pl. g. cites 6 H. 6. 42. 

19. The Defendant pleaded to the Writ becauſe the 17777 is brought in A. 
and he ſaid that there are two A.'s and none without Addition; and no Plea 
E Cur. For the e I apy recover Per Viſum Furatorum; quod nota. 

. Waſte, pl. 9. cites 9 H. 9. 42. ; 

20. Waſte, that he permitted a Houſe to be uncover d, by which the Zim- 
ber became rotten and corrupt. Markham ſaid, the Day of the Writ pur- 
chaſed the Houſe was ſufficiently repair'd ; and the beſt Opinion was, that 
it is no Plea; for it is in a manner double, the one that if the Waſte was 
done that it is amended, and the other that there never was Waite, But 
if he had ſaid that after the Waſte it was ſufficiently repair d, before the Writ 
Fw it ſeems ro be a good Plea. Br. Waſte, pl. 86. cires 19 H. 
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21. Waſte again/t Tenant in Dower in Land in D. Ouas tenet ex here- 
ditate of the Plaintiff. The Defendant ſaid that N. Father of the Plain- 
riff, whoſe Heir &c. infeoff®d M. in Fee, abſque hoc that fhe held in Dower 
ex Hereditate of this Plaintiff ; and then well, by reaſon of the Traverſe. 


Quzre 


2 = OD — 


2 8 


— —— — —— 


Quere if Riens in Reverſion had not been a good Plea, Br. Traverſe per 
&c. pl. 363. cites 20 H. 6. 19. 

22, Waite againſt F. W. Chaplain, and counted that he 7 for Term Br. Traverſe 
of Life by Deed. The other ſaid that there is in the ſame Vill a College, wg &c. 5 
call'd the Hoſpital of Mary Magdalen, f which College the Tenements Fhael = 
where &c. are Parcel, which of ancient Time has been founded of a Maſter, Dig liv. 11. 
Brothers and Sifters ; and that the Plaintiff and all his Anceftors, and all cap. 52. 8. 
thoſe whoſe Eſtate he has in the Manor of D. have uſed, Time out of Mind, 20. cites S. C. 
cwhen the Maſter dies, to put in another Maſter without Preſentation to the 
Ordinary, and the Hoſpital voided by the Death of B. and the Plaintiff 


the Deed Oc. gave and granted the ſaid Hoſpital to the Defendant Habend 


for Term of his Life, and was put in peaceable Poſſeſſion, judgment ſi Actio. 


And the beſt Opinion of the Court was, that it is no Plea; for he des 
not anſwer to the Leaſe of the Plaintiff; for this Matter is only a Preſenta- 
tion, and he has no Livery of Seiſin as upon a Leaſe, nor the Fee or 
Frank tenement, or Reverlion, is not or ever was in him who made the 
Collation, bur reſted in the Houſe. Quod nota, By which the Defen- 
dant ſaid as above, abſque hoc that the Plaintiff leaſed for Term of Life, 
prout &c. Br. Waſte, pl. $7. cites 21 H. 6. 2. 

23. Waſte in 10 Aſhes. The Defendant ſaid that the Plaintiff gave, 
them to R. C. and commanded the Defendant to cut and deliver them to the 
ſaid R. C. by which he did ſo, Judgment ſi Actio. The Plaintiff . 
that he did not cut by his Command. Per Newton & Paſton, This is Ne- 
gative pregnant, by which he ſaid that he did not command him. Quod 
nota. Br. Negativa &c. pl. 21. cites 21 H. 6. 4. 

24. Where a Leaſe is by Deed without Impeachment of Waſte, or by Br. Barre, 
Grant to be diſcharg'd of Waſte, all by one and the ſame Deed, the Tenant pl. zo cites 
may rebut, and plead in Bar by it, and ſhall not be drove to his Writ of Co- - _ mon 
venant ; per Paſton, quod Fulthorp & Aſcue J. conceſſit. Brooke makes ;; e ro 
a Jure it he ſhall be drove to Writ of Covenant, if ic be granted by him, that if 


another Deed, Br. Waſte, pl. 89. cites 21 H. 6. 46. the Grim 
: an- 
other Deed, it may well be pleaded in Bar alſo. 


25. Where the Defendant juſtifies the Waſte for cutting of Aſhes for Fire- 
bunt, he ought to ſurmiſe that there was no Underwoeds upon the Land &c. 

And the ſame Law ſeems to be where he takes Beeches or other Trees which 
are Timber ; by the beſt Opinion of the Court. Br. Waſte; pl. 89. cites 
21 H. 6. 46. 

26. Waſte in a Houſe, and alſo in a Wood, by which he cut the Trees and In wan. 
fold them &c. The Defendant as to the Houſe ſaid that No Waſte done, and for Trees du 
to the Trees that the Houſe was ruinous in Groundſels at the Time of the De- and ſold, the 
miſe, by which he cut for Reparations, and put the Trees in the Grounſe!s, via po al 
And per Cur. This is a good Plea where the Plaintiff counts generally of cut- to derb; for 
ting of Trees without more. But contra where he counts 1 | 


Sale, as here; for the Sale is 
there he Hall anſwer to the Sale, by which Catesby juſtified as above, ad- traverſable; 


that he cuts 


| rey he ſold them, and good Reaſon ; for the Writ of Waſte js and admir 


uod non liceat alicui vaſtum, venditionem ſeu Deſtruttionem facere in ang ſells, 
erris, Domibus, Boſcis &c. Br. Waſte, pl. 112. cites 5 E. 4. 100. and buys 


them again, 
and beſtows them upon the Repairs of the Houſe, pet the Tort which is ſuppoſed in the Sale is not an- 
ſwer'd ; per Montague. And wah 1994 ſeem'd to be of the ſame Opinion, and he ought alſo to con- 
chude that it is the ſame Waſte, D. 35 b. 36. a. pl. 33, 34- Trin. 29 H. 8. in Cale of Maleverer v. 
Spinke. D. 9o. b. pl. 8. Mich. 1 Mar. in Caſe of Mervin v. Lyds. 


27. Ne venda pas is no Plea, but ſpall juſtiſy as in the Plea above, ab- 
ſque hoe that he ſold, or ſhall ſay. No Waſte done generally. Br. Waſte, pl. 
112, citts 5 E. 4. 100. Per Choke ]. 


28. In 


4.96 | Waſte: 


es. In Treſpats it was agreed, that Zenant for Years may cut Wood, but 
it was doubted of Tenant at Will, But it ſeems that as long as Tenant 
at Will is not countermanded, he may cut ſeaſonable Wood &c. Little- 
ron ſaid then he ought to ſay that they have uſed ſuch Cuſtom in the Country 
to cut Underwoods ; for otherwiſe the juſtification is not good. Quære 
inde. Br. Waſte, pl. 114. cites 8 E. 4. 6. 7. | 
The Leſ- 29. Waſte pans Tenant for Life for digging Clay, viz. Gravel, 'The 
for was Defendant juſtified by Command of the Plaintiff. And the beſt Opinion was, 


* in That it is no Plea; tor the Leſſor himſelt cannot juſtify to dig it, there- 


his Leaſe fore his Command is void; As if I command J. S. to kill my Father, 
did not ex- which he does, I ſhall have Appeal; and in Formedon W rit of Eſtrepe- 


cept the ment is delivered to the Tenant, the Demandant cannot command him to 


by 13 cut the 2 but the Eſtrepement lies; for thoſe Commands are void. 


mand during Br. W aſte, pl. 108. cites 2 H. J. 14. 

the Leaſe 1s . 

not good. And by Townſend, this Gravel is Part of the Inheritance, and he cannot grant his Inheri- 
tance by Parol only without Deed, See the Y ear- book. 


Ibid. ſays 30. In Waſte the Detendant pleaded Accord, that he ſhould repair the 
the Caſe Was Flood- gates of the Mill, which he has done, and no Plea ; for in Ac- 


. tion Perſonal or Mixt, the Accord is no Plea; and this by Judgment. 
but not ad- Br. Accord &c. pl. 13. cites 11 H. J. 13. 

judg'd ; but 0 

the bei Opinion is that it is no Plea —— S. C. cited Arg: 9 Rep. 78. a. in Peytoe's Caſe, Mich. 9 Jac. 
C. B. But Ibid. 78. b. The Court ſaid that the Caſe of 11 H. 7. 14. b. was ill printed; for, 1ſt. If it 
had been adjudg'd really in 11 H 7. the ſame Caſe would not have been argued again in 13 H. 7. 2. And 
in 16 H. 7. Tit. 1 97. in Fitzh. it was held that in Action of Waſte againſt Leſſee for Years, 
Accord is a good Plea ; which the ſame Judges would not have done if they themſelves had adjudg'd 
the ſame Caſe to the contrary, in ſo ſhort a Time before; And that diligent Search had been made 
the Prothonotaries for the Record of the ſaid Caſe of 11 H. 5. and no ſuch could be found. And that in 
Hill.6 E 6 reported by Serj-ant Bendloes, [Bendl. 35. pl. 60 that in Action of Waſte againſt Leſſee 
for Years, Accord is a good Plea.———An Accord is no Plea to an Action of Waſte in the Tenet. 2 
Inſt. 307. —8. P. Becauſe the Action 15 mixt with the Realty, and therefore is no Bar for the Per- 
ſonalty; for Omne majus trahit ad ſe Minus. 6 Rep. 43. b. 44. a. Mich, 3 Jac. C. B. in Blake's Caſe. 
ro. J. 100. pl. 29. in the Caſe of Alden v Blague, S. C it was ſaid by Daniel J. that in Waſte 
againſt Tenant for Years, Accord is a good Plea; but not againſt Tenant for Life. 


31. Waſte was allign'd iz Boſcis, viz. in Succidendo & Vendendo decem 

Quercus Ec. where in Truth the Defendant had only Jopp'd and ſhred 
the ; and it ſeems he may well plead No Waſte done, and give this 
ſpecial Matter in Evidence. D 92. pl. 16. Mich. 1 Mar. Anon, 

32. Waſte was aſſign'd in pulling down Unum Murum ligneum, and in 
permitting a Brick-wall to fail down, and in Erumpendo & Diſtrabendo the 
Plants and Mangers in a Stable, without ſaying that they were fix d to the 
Freehold, and how; and theretore it was held not to be Waſte, and the 
ſame as to the Walls, it not being expreſsly alleg d that they were cop'd or 
com D. 108. pl. 31. Mich. 1 & 2 P. & M. The Earl of Bedtord v. 

mith. . | 

33. V. brought Waſte againſt the Defendant Tenant for Life, Ly Reaſon 
of a Remainder to him limited by Uſe, and affign'd the Ib aſte in Profternendo 

orreum. The Detendant pleaded in Bar, that the great Timber of the ſaid 
Barn, at the Time of the Death of her Husband, was ſo rotten &c, that it 
could not be repair d; this was taken to be a good Plea, and Iſſue taken up- 
on the Matter. Mo. 54. pl. 158. Paſch. 3 Eliz. Ward & Uxor' v. 
Dettenſam. | 

34. Waſte was aſſign'd in breaking down a Copper of Lead fixed tothe 
Ground by the Leſſee for Years ; The Deſendant pleaded in Bar, that the 
Copper was deviſed to him by the Termor, and that he took it with the Aſſent 
of the Executor, and carried it away; The Plaintiff travers'd the Devile, 
upon which · they were ar Iſſue. This Iſſue was held a Jeotail, hut there 
being other Iſſues, a new Venire facias iſſued as to them. The Re- 

porter 


hd. 4 — OO” 


Waſte 


porter ſays, Qugre well it che Plaintiff upon this Plea, by which the 
Waſte is conlels'd, thould not have Judgment to recover. D. 292. b. 
pl. 33. Paſch. 10 Eliz. Lord Abergaveney v. Plomer. 

35. Leſſee covenanted in the Leaſe to repair the Buildings at his own 
2 and Charges when it ſhould be neceſſary ; and atterwards he cut down 

imber-trees growing on the Farm, zo repair the Buildings decay'd by Age 
or Tempeſts, and us'd them in the Reparations ; whereupon Waſte was 
brought againſt him. The Delendant pleaded the atoreſaid Matter in 
Bar; The Plaintiff replied, and ſer forth the Covenant as above. D. 
314. pl. 94 Trin. 14 Eliz. Anon. The Reporter ſays, Quære bene. 

36. In , afte for cutting down 10 Oaks, the Detendant, as to 3 of them, Mo. 101. pl. 
pleaded that he cut them down to make Poſts, and that he had made 6 Poſts, 246. Man- 
which he ſet in the Ground to. divide Seperalia Clauja ibidem; but did not & = 3 
allege the Number of Cloſes, or that they had been uſed to be divided, or the Waſte 
that he had «niploy'd all the 3 Oaks to make Poſts. And as to the Reſidue was allign'd 
he juſtified ; for that they were dry, hollow, and rotten at the Top, not being likewiſe, 
ſufficient Timber tor Building, without ſaying as uſual, that they were dead, 1 
not bearing. Fruit nor Leaves in Summer 22 And as to the 3 Trees, the Diezne of 
Court were of Opinion tor the Plaintiff, that che Juſtification was not Clay and 
good for the Reaſons before mentioned; but the Ch. Juſtice Dyer in- Selling it, 
clin'd that the laſt Juſtification amounted to the ſame as that the Trees din Flow- 


| m7 5 Mag. 
were dead, not bearing Folia in Æſtate exiſten' Maheremium, but that —＋ — 
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ſay ing that they are not ſufficient Timber tor Building, is not good that it was 


Form; for they may ſerve tor other Uſes, as tor making Poſts, tho' not adjudg d 
tor Building. D. 332. pl. 26. Paſch. 16 Eliz. Manwoud v. Mynn. 2 


Plainrift 

recover, —— 
Bendl 217. pl. 251. 8 C. and the Pleadings, and ſays the Plaintiff had judgment — D. 332. b. $ C. ſays 
there was another Fault in the Plea; for it was, that the Occubiers of the ſaid Land did uſe ingredi & 
exredi (per) Peſtes prædictos, whereas this could not be, but it ſhuuid have been (inter) Poſtes præ- 
dictos. 


37. The Plaintiff made a Leaſe for Years to A. and before the Expiration 
thereof, he made another Leaſe of the ſame Lands zo B. rhe Defendant tv 
begin preſently, and then brought Action of Walte againit him for Waſte 
done during the firſt Leaſe, The Court ſaid, that in tuch Caſe it would 
not be ſate tor him to plead No Waſte done, tor it will be found againſt 
him. And it he ſhould plead the Special Matter as aforeſaid, ( viz.) 
That the firtt Leaſe was in Being at the Time ot the Watte done, atter 
the Expiration whereot no Waſte was done; this would be good it the 
2d Leaſe was not by Indenture, otherwiſe he will be eſtopped by the 
Indenture, and then the Waite will charge him. And it Detendanr 
pleads e e Matter, the Plaintiff by his Replication may eſtop 
him to plead any other Beginning of the Term than the Letter of the 
Indenture purports, and it will be no Departure, becauſe it ſtrengthens 
the Declaration. 3 Le. 203. pl. 256. Trin. 30 Eliz. C. B. Thorpe v. 
Wingheld. 

38. Ancient Demeſue is no good Plea in an Action upon the Statute of 
Glouceſter ; For it is only a Perſonal Action, and the Statute is bene- 
ficial for the Commonwealth. Per ror. Cur. præter Walmiley. Ow. 24. 
Paſch. 36 Eliz. C. B. Owen's Caſe. 

39. Waſte tor cutting down 300 Oaks ; the Defendant pleaded as to 200 
of them, that the Houſes leaſed were ruinous &c. and that he cut them down 
to reparr the Houſes, and as to the Reſidue, that he felPd and keeps them to 
employ about the Reparations Tempore Opportuno, And all the Court, with- 
out Argument, held it no Plea ; For if it ſhould be good, every Farmer 
mighr cut down all the Trees on his Farm, when there was no Manner 
of Occaſion to repair. Cro, Eliz. 593. pl. 33. Mich. 39 & 40 Eliz. C. B. 
George WStanheld. 


6 L 40. Ii 
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If the Ac- 40. If two bring an Action of Waſte, the Releaſe of one is a good Bar 
tion by 2 be againſt the other; and ſo reſolved by the whole Court. Co. Litt. 355. 


brought in ; 
2 b. cites 9 H. 5. 15. 


a Releaſe of ; ; 
the one is a Bar to both. But otherviſe it is in the Tenet ; for there it bars but himſelf. 2 Inft. 307. 


41. Note, where Hedge-tcot or Pale-boot are granted to be taken rea- 
ſonably, and where certain Loads or Trees are granted annnally for that 
Purpoſe, here it is not neceſſary to ſhew that the Fence is in Decay. And 
note, that tor Fireboot it is not neceſſary at the Time of the Cutting, to 
thew the Neceſſity. And ſo for Reparation ; for it is Reaſon and good 
Husbandry to cut them in ſome convenient Time before Hand. And 
note the Difference, becauſe that, which is allowed certainly at ſome 
Years, may not be ſufficient. Noy 23. Jenkins v. Jenkins. 


* This is [C. a] Mo may releaſe a Waſte. Bar. 


(G)in Roll. 


Br. Waſte, 1, IF a Leſſee for Life of a Prior of a Hoſpital does Waſte, ànd 


|. 29. cites | Prior releaſes it, yet the Succeſſor may bring Action; For the 

9 0 ben JPreveceſſor by his Keleaſe could not difinherit the Houſe. 42 E. 
the Heaſe ir . 22: 
intitled to 


the Place wwaſted, it cannot be releas d without the Conſent of the Covent ; by which the Defendant took 
other Iſſue, See (L) pl. 1. 2. 


Br. Waſte, 2. But if Leſſee makes Agreement with the Predeceſſor, Suc⸗ 
N cites cęſſox ſhall not puniſh it. 42 E. 3. 22. (It ſeems then B 
* Orig. * — that * the Thing agreed for comes to the uſe of the 
(Le gree) + 


Br. watt, . The Releaſe of an Abbot or Prior ſhall bat the Succeſſor of the 
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Hanke. 4. Waſte by 2 againſt F. N. He pleaded Releaſe of the one, and de- 
manded Judgment. And the Opinion of the Court was, that he ball be 
barr' d; and this ſeems to be intended that he ſhall be barr'd againſt both ; 


For the Damages are principal, and yet contra in Aſſiſe. Br. Waſte, 
pl. 73. cites 9 H. 5. 15. | 


— 


22 —— 


D. a] do may diſpenſe with it. 


r. IF Tenant for Life be, Remainder or Reverſion in Tail, and he in 

Reverſion or Remainder grants to the Leſſee that he ſhall nor be 
impeach'd of Waſte, and dies, and then ir is committed, the Iſſue may 
bave Action of Maſte for it notwithſtanding the Grant by his An⸗ 
ceſtor, becauſe he cannot prejudice his Jſſtie. 33 E. 3. 23. 


AE «| 


—_— A 


r 
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— 


LE. a] hat ſhall be 4 god Bar. AG of the d hzku 
1 Leſſee. 


1. IF Lefſee commits Waſte, and pending an Action of Waſte for Tho what 
it, repairs the Waſte, yet this is not any Bar of the Action, 38 b<4sburled 
+ I, than the 
. | Waſte a- 
mounted to; per Cur. But contra if be bad repair'd the Waſte before the Writ purchaſed. Note the Di- 
verſity. Br. Waſte, pl. 105. cites 8 C. ——8. P. 2 Inſt. 306, 307. 
2 Car. B. R. in Caſe of Harvey v. Reynel. S. P. as to repairing before the Action brought; per 
Moyle. Qued non negatur. Br. Waſte, pl. 14. cites 28 H. 6. 12.——S, P. 2 Le. 189. pl. 287. Mich. 
32 Eliz. B. K. Wood v. Avery. —Sav. 96. pl. 177. S. C. accordingly. 


2. Rebuilding ſball excuſe the Waſte. Br. Waſte, pl. 29. cites 42 E. 3. If a Man 
21, 22. | pulls down a 


a | - s Hoſes and 
rebuilds one as good before Action of Waſte brought, this is good, and Action does not lie. Br. Waſte, pl. 


112. Cites 5 E. 4. 100.— But in Debt on a Bond to maintain, ſuſtain, and repair, if he takes down and 
rebuilds before the Action brought, this is no Plea, 2 Le. 189. pl. 287. Mich. 32 Eliz. B. R. Wood v. 
Avery. Sav. 96. pl. 177. S. C. accordingly. 


[F . a] Barrs of Action of Waſte. By Aci in Lard. 


1. IF Leaſe be made to B. for Life and 20 Years after, and B. does“ Br. Waſte, 
Wafte, and dies, it ſeems his Executor ſhall not be charged, be-? G le. 
cauſe it is a perſonal Action, which dies cum Perſona. Contra * 46 „ admitted 


E I there, that 
thor of Waſte 


done in the Time of the Teſtator, the Executor ſhall not be charged Co. Litt. 53. b. (g) S. P. 


2. Tf Leſſee ſor Life be, the Remainder in Special Tail to Baron and Co Lit. 5; 
Feme, if the Leſſee commits ho and after Baron becomes Tenant d. (<) . 


after Pofhbiliry, by Death of the — Tho' the 


f eme without Iſſue, he ſhall not peme and 
puniſh this Waſte, becauſe now he having only for Life, cannot count Iſſue die 


to his Diſinheritance. 30 E. 3. 4. W * 
'rit © 


Waſte, the Action is determin'd. Br. Waſte, pl. 14. cites 28 H. 6. 12. —— Waſte was brought againſt 
Tenant for Life, the Remainder to Baron and Feme in Tail, the Remainder in Fee to the Tenant for Life, and 
faid that pending the Writ the Feme of the Plaintiff died without Iſſue, or that the [ſſue died without Iſſue pend- 
ing the Writ, there the Writ of Waſte is determin'd ; for now the Plaintiff cannot be diſinherited; for 
now he is only Tenant in Tail after Poſhbility of Iſſue; and alſo now the Fee ſimple is in the Tenanr. 
Br. Waſte, pl. 60. cites T. 2 H. 4. 22. And fach a Caſe 19 H. 4. 5. The Opinion was, that it did 
wt — * for now it is not to his Diſinberitance. Ibid, — —Burt Ibid. pl. 59. cites 37 H. 6. 37. that it was 


3. Tf a Feme, Leſſee for Lite, takes Baron, who commits Waſte, and - 
after the Feme dies, the Action of Waſte is determin'd; for the Ba. | 
ron cannot be charged in theTenet nor Tenuit, becauſe he never had /o x. 3 55. 
any Eſtate but in Krohe of his Feme, and the Feme [was] the Leflee. p! 9. 5c: 
Co. 5. Clifton 175, b. Relolved, M. 37 El. B. Sachevere!! again T 
Bagnalli ndjudged, the which Intratur P. 36 El. Rot. 959, CIt by Powell | 


S. P. per Cur. Jo. 145. Mich. 


* 


_- ® 


— 
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And per ſeems that this is C /ton's Caſe ; For it is reported Co. 5. to be M. 


Tiſh 36,37 El. 


ſon is becauſe it cannot be ſaid that the Baron tenuit ex Cimiione, according to the Words of the Sta- 
tute, Luiw. 674. in Cale of Baron v. Berkley. 


Lord Coke 4. If a Man brings Action of Waſte, and dies be fore any Recovery, 
ſays upon the 


* 
ey-upon me Hts Heir ſhall not have Action tor the lame Waſte, becauſe the Oa⸗ 
Glouceter, mages do not belong to him. Contra 20 E. 1. Liber Parltaznents- 
cap. 5 it has III 33. b. Adzudg d in Parliament upon Debatr, and there com- 


been c- manded to the Zuſtices hencetorward to do accordingly in ſuch 
ceiv'd for a Cales. a 


certain N ule, 


That if Walte be committed, and he, in the Reverſion dies, that the Action of Waſte fails, for that 


the Heir cannot recover Damages tor the Walte done in the Life of the Anceſtor, and the Waſte way 
not done to the Diſinheritance of the Heir; and yet the Law extends the Action of Waſte favourabl 


as much as with Convenience may be, leſt Waſte, which is hurtful to the Commonwealth, ſhould - 


main unpuniſh'd. 2 Inſt. 305. 


: Al the 5. Waſte again/# Tenant for Life of the Leaſe of his Anceſtor, the 27 
1t10Nns are 


Aung nant pleaded Releaſe of his Anceſtor of all his Right for him and his * Heirs 
6 3 ore) 10 the Tenant for his Life, ſo that he nor his“ Hers any Right may challenge, 
Year-book claim, nor Demand during the Life of the Tenant ; and the beit Opinion 
is (Heirs.) was, that it is no Plea; for yet the Tenant has but for Term ot Lite 
only, and it he aliens, he in Reverſion may enter, and by Releaſe no- 
thing can paſs but that which is in Action, or is in Eſſe at the Time, and 
this Waſte was done after. But contra ot Grant ; for it the Leſſor grants 
that the Tenant ſhall not be 1mpeach'd ot Waite, or may do Waſte, this 
is good, Note the Diverlity. Br. Waſte, pl. 3o. cites 42 E. z. 
23, 2 

" iy here a Man leaſes for Tears, and brings Writ quas Tenet of the 

| Waſte &c. and the Term expires pending the Mrit, yet the Writ quas Te- 

net is good, Quod Curia conceſſit. Br, Waſte, pl. 95. cites 14 U. 

8. 10. 11. 

7. It one makes a Leaſe pur auter Vic, and the Leſſee does Waſte, and 
then Cefty gue Vie dies, an Action of Watte lies tor Damages only, be- 
cauſe the other is determin'd by Act in Law. Co. Litt. 285. a. 

8. When the Rever/ron is deveſted, the Leſſor cannot have an Action 
of Waſte, becauſe the } rt is That the Letlee did Watte ad Exhereda- 
tionem of the Leſſor, and that Inheritance muſt continue at the Time of 
the Action brought. Co. Litt. 356 a. | 

9. A. ſeiſed ot Land in Fee, acknowledges a Statute-Merchant, and in- 
feoffeth B. who lets the ſame for Life. The Land is extended upon the Sta- 
tute. B. brings an Action of Waite againſt the Leſſee. He may plead this 
Execution &c. Lefore which Execution No Waſte done; tor the Poſſeſſion of 

the Land is lawiully taken from him by Courſe of Law, which he could 

not withitand ; and if he ſhould be puniſh'd tor Waſte, he ſhould have 
no Remedy over. 2 Inſt, 303. | 

10. In Treſpaſs, Plaintitr is an Inheritrix and Defendant her Leſſee 
for Years, the Action is tor cutting down Trees being excepted in the 
Leaſe ; but on Evidence it appear*'d that ſome of them were cur in the 
Life of the Plaintiff's late Husband ; Per Holt Ch. J. The Plaintiff's 
Husband having Iſiue, was intitulcd to be Tenant by the Curteſy, and there- 
tore, tor what were cut down in his Time, he being Tenanr tor Lite, the 
Action does not lie; bur it he had had no Child the Action would ſar- 


2 to the Wife. Cumb. 453. Trin. 9 W. 3. B. R. Park v. Fi- 


. a 


——- Es, Lad _ * 
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1 [G. a] By what means the Action may be diſcharged. Net 
Hy the Act of the Party; to wit, The Leſſor. in Roll. 


1. LIF Leſſee does Waſte by cutting of Trees, and Leſſor carries them For the Car- 
away, (admitting the Carrying-away tortious; for there it ts rying them 
held that he inay have Treſpaſs for them againſt the Leſſor) yet this * by the 


is not any Matter in Bar of the Action; but he ſhall be put to his l 
Treſpals. 44 E. 3. 44+ b. 3 
Wich tne 


Leſſee was guilty of by the Abatement. Br. Waſte, pl 39. cites 8. C. 


2. Ik Leſſee for Years does Waſte, and after Leſſor enters upon him Br. Waſte, 
by Torr, he ſhall not have Action of Waſte againſt him during his C4. ci 
own Sciſin, before Re-entry by the Leſſee, 8 . 6. 10. Becaule the b N B. 60. 
Action ought to be in the Tenet. (L) in the 


new Notes 
there (b) ſays the Action is ſuſpended, and cites S. C. 


3. Ik Leſſee for Life upon Condition does Waſte, and Leſſor after gr. waſte, 


enters tor Condition broken, pet he may have Action of Waſte againſt pl. 42. cires 
Leücc. 45 E. 3. 9. Demurrer, 15 


4. Jt Leſſee tor Lite does Waſte, and after aliens in Fee, and Leſſor Br. Waſt, 
enters tor Fcrteicure, yet he ſhall have Waſte againſt Leflee ; for per- pl 42. cites 


. Yy ——z 


adventure if he had not entred he ſhould be diſinheritted. 45 E. 3. iner 
9. b. 14 D.8. 14. 8 D. 6. 10. (It ſeems in thoſe Cats he may tar the Re- 
have his Action in the Teuet, then it is clear that it lies.) 2 

a!t nor 


have Action of Waſte after his Entry of Waſte done before the Alienation. [In that Caſe the Ac. 
tion was brought in the Tenuir.] 


5. The ſame Law is if Leſſor enters for Forfeiture, upon Alienation Br. Waſte, 
by Lettee Pur auter Vie. (It ſeems more ſtrong.) 8 D. 6. 10. 8 cites 


6. [To ſay] that he ſurrender'd, ts a good Bar of Action [accrued] Wache Quas 
before the Surrender. 46 E. 3. 31. (* as it ſeems will prove this) . e. 
19 Y. 6. 66. Qllære 14 9. 6. 14. the . : 


dant pleaded 
Surrender to the Plaintiff before the Writ purchas'd ; to which the Plaintiff agreed, abſque hoc that he lad any 
thing the Day of the Writ purchas'd, or after. And per June Ch.] Tis is no Plea; fo he does not do- 
mand the Land, but is to diſpuniſh the Waſte. Per Paſton, The Plea is to the Action; but per June, it 
is no Bar to the Action, viz. a Surrender. Quezre if it be a Bar. Br. Waſte, pl. 103. cites 14 H. 6. 4. 
If the Leſſee does Waſte, and the Leſſor accepts a Surrender, the Walte is determincd and diſ- 
charg'd. Br. Waſte, pl. 95. cites 14 H. 8. 10. 11. S. P. Co. Litt. 285. a. ( F. N. H. 60. 
(L) in the new Notes there (b) S. P. But ſays Quære, and cites 21 E 4. 31 8 H. 5. 8. 14H. 14 a. 
19 H. 6. 66.8. P. If he docs not except the Waſte upon the Acceptance ef the Surrender. Br. Waſte, pl. 
$6. cites 19 H. 6. 66. Per Newton. r. Waſte, pl. 138. S. P. cites 23 H. 8. ſays Quære it the Sur- 
render be accepted, excepting the Waſte. 
* Orig. is (Come ſemble voilt eſtre prover) 


u. Tf Tenant in Dower leaſes for her Life to him in Reverſion with- & if ſhe 
in Age, who never took the Profits, bur at full Age diſagrees to the leaſes to the 


Leaſe, he may have Action of Waſte for Waſte in the mean Tune. age wg .” 


30 E. 3. 16. Stranger | 
| rendring - 26.540 

Rent on Condition of Re- entry for Nonpayment of Rent. F. N. B 55.(E) in the new Notes (a) cites 30 E. | 

3- 16. and 38 E. 3. 25. 29. 


& 1 
© 


6 M | Dus 


Waſte. 


But it at the Time of, or during the Waſte done, the Heir tales airy of the Profits, the Waſte is dif. 
puniſhable, F. N B. 55. (E) in the new Notes (a) 
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8. Ik after Waſte done the Leſſor grants over the Reverſion in Fee, 
and eggs ir, yet he ſhall not have. Action for the ſatd Waſte. Co. 
Litt. 53. b. | 
9. So it after the Waſte done the Leſſor grants over the Reverfion, 
and retakes it to him and his Feme, and to his Heirs, yet he ſhall not 
have Action for the ſaid Maſte, becauſe the Eſtate, which was privy to 
the Waſte committed, is altered. Co. Litt. 53. b 
10. It a Pan leaſes a Houſe, and grants further to Leſſec, that he 
may make his beſt Profit of it; this Grant ſhall not be any Bar in 
Action of Waſte for abating of the Houle ; for the Grant ſhall be in⸗ 
tended that he ſhall make his beſf I Drofit according to the Law, with 
out Tort and Otfinheritance to the Leffor. Dubitatur. 15 E. z. ». 
AL) 11. So if the Leaſe be of a Wood, with Grant to make his beſt 
7 Profit of it, he cannot cur and fell. 17 E. 3. 7. b. Oubitatur. 


S. C. cited Arg. Lat. 137. in Caſe of Daniel v. Upley. 


Leſſee for 12. But if a Man leaſes Land, and grant further to the Lefſee that 


2 he ſhall make his beit Profit of the Mines of Stones, Coal, and Iron 


Lands with Open in the Land ; thts Grant ſhail be a good Bar in an Action of 
Liberty to Waſte for digging of Coals, Stone, and Jron, and Selling; for 
die, and the moſt * of them ts to ſeil, and he ſhall have little other Jro- 
make his fit. 17 > 3. 7. b. 

Profit of | 

the Mine, 


digg'd for Mine, and ſold the Gravel coming off of it; this is no Waſte if the firſt Act of Digging be not 
Waſte ; For the Sale is not Waſte, that being a ſubſequent Act. Adjudg'd. Godb. 28. pl. 37. 27 
Eliz. C. B. Anon. 


Cro, I. 216. 13. If a Man leaſes Land to another Sine Impedimento vaſti, it 
F ſhall be a good Bar in an Action of Maſte; for thoſe Words (Sine 
Te. e Impedimento Vaſtt) amount to as much as without Impeachment of 
cordingly. Waſte. Þ.7 Ja. B. between r Francis Leake and Kare adjudged. 


Cro. J. 216. 14. So if a Man leaſes the Manor of D. and all Lands and Tene- 
Pl. 1. 1 * 6 ments &c. Parcel ot the ſaid Manor, to have the aſoreſaid Manor, Lands, 
1 Woods &c. as Houſeboot and Hay boot, Sine Impedimento V afti for 
cordingly. Years ; thts ſhalt be a good Bar in Action of Walte; for the Words 
(Sine Impedimento Haiti) relate to all rhe Thing demiſed, and the 
exprethng ot Houſe boot &c. is Surplus, and void. ). 7 Jac, B. be⸗ 

tween Sr Francis Leake and Rare ud judged. 

15. In Action of Waſte againſt Tenant in Dower, ft is a good Bar 
that the Baron, who was the Anceſtor of the Plaintiff, alien'd to B. 
who atlign'd ro her her Dower, and fo the Reverſion is in him, and 
not to the Plaintiff. 39 E. 3. 33. 

16. The Leſſor cannot give Trees during the Tenant's Leaſe, But if he 
grants them ro a Stranger, and commands the Tenant to cut and deliver 
them, who does it, this ſhall excuſe him in an Action of Waſte; and 
yet the Tenant was not bound by the Law to obey and execute this 

| Command. Br. Done &c. pl. 13. cites 21 H. 6. 46. 
If the Heir 17. In Waſte again/t Tenant by the Curteſy or in Dower, they may ſay, 
22 Le, that the Plaintift granted the Reverlion to W. N. to whom they at- 


verſion and rorn*d ; Per Yaxley and Brian, quod alii conceſſerunt. Br. Releaſes, 
the Tenant pl. 46. CItES 9 H. 7. 25. 

attorn'd, the 

Action fail'd at the Common Law. 2 Inſt. 300. 


18. Lx 


a — 
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18. It Tenant for Life is, the Remainder over in Tail, and he in Remain- Co Litt. 345: 
der releaſes to the Tenant all his Right, this is a good Bar againſt the Re- U. &. But 


-aforin Writ ot Waſte; and yer Fee nor Fee-Tail does not paſs. Br. 7 wh 
Watte, pl. 145. cites 13 H. 7. 10. rig tay” re 
| for Life all 


bis Right, yet he ſhall have an Action of Waſte. So if Leſſee for Liſe does Waſte and 

his Eſtate, and Leſſor releaſes to the Grantee ; in an Action of WI. eur the Leſſee, he * 
Releaſe, and yet he has nothing in the Land. Co. Litt. 269. b. And ſo in Waſte ſhall Tenant in 
Dower, or by the Curteſy in the like Caſe, and the Vouchee and the Tenant in a Præcipe after a Feott- 
ment made, and ſo in a Contra Formam Collationis. Co Litt. 269. b. 


19. Leſſee for Years in Bar of Waſte pleaded Accord executed; and See (B a. 3) 


Held a good Plea, Mo. 6. cites 6. E. 6. | pl. 30. 
20 It Tenant in Tail makes a Leaſe for his own Life, he ſhall have an F. N. B. 60 
Action ot Waſte. Co. Litt. 345. b. (H) S. P. 


21. It Lettee for Lite or Years does Waſte, and then the Leſſor re- 
leaſes all Actious Real, he thall not have Action of Waſte in the Perſo- 
nalty only; And if he releaſes all A ions perſonal, he ſhall not have Ac- 
tion of Watte in the Realty only. Co. Litt. 285. a. 

22. An Eſtare reſerved without Impeachment of Waſte coming to a 
Letice, he would have it in the like Manner, but was reſtrain'd in Chan- 
cery. Toth. 147. cites Jan. 11 Jac. Marquis of Wincheſter v. Buſhon. 


(G. a. 2) Without Impeachment of I afte, How 
conſtrued. 


1. 52 H. 5. cap. LNacts, That * Farmers, during their Terms, ſhall + not This A& 


23. F. 2. nate Waſte, Sale, nor Exile of Houſe, Woods, and 1 . 
N e 10 

ay Walle done 
by Lef- 


ſee for Life or Leſſee for Years, and it is the firſt Statute that gave Remedy in thoſe Caſes; for the 
Rule of the Regiſter is, that there are five Manner of Writs of Waſtes, viz. two at the Common Law, 
as for Waſte done by Tenant in Dower, or by the Guardian; and three by Statute or Special Law, 
as againſt Tenant for Life, 'I'enant for Years, and Tenant by the Curteſy. 2 Inft. 145 

his Statute is a Penal Law, and yet becauſe & is a Remedial Law, it has been interpreted by Equity. Arg. 
10 Mod. 281 in Caſe of Hammond v. Webb. 

Here Firmarii do comprehend all ſuch as hold by Leaſe for Life or Lives, or for Years, by Deed 
er without Deed, Large ſe habet hæc diftio Firmarius ad terminum Vitæ, & ad terminum annorum. 2 
Inft. 145. cites Fleta fi F. cap. 34.—lr has been reſolved that it ſhould extend to Strangers, Arg. 
10 Mod. 281. in Caſe of Hammond v. Webb. ; 

Albeit the Regiſter ſays Sciend. that per Statutum de Marlebridge, cap. 23 dara fuit quzdam Prohi- 
bitio vaſti verſus tenentem annorum, which is true; yet the Starure extends to Farmers for Lite alſo, but 
this Act extended mot to Tenant by the Curteſy, for he is not a Farmer, but if a Leaſe be made for Lite 
or Years, he is a Farmer, tho* no Rent be reſerved. 2 Inft. 145. 

4 By theſe Words they are prohibited to ſuffer Waſte, ſee (K) lt has been reſolyed that this 
Act extends to Waſte omitrendo, tho* the Word is, faciant, which literally 1mports Active Waſte, 
Arg. 10 Mod. 28 1. in Caſe of Hammond v. Webb. 


Nor of any * Thing belonging to the Tenements that they have to Farm, pt Hanes, 
cod an 


Men, were before particularly named, and theſe Words do comprehend Lands and Meadows belonging to 


the Farm. 2 Inft. 146. ; 
Alſo theſe general Words have a further Signification, and therefore if there had been a Farmer for 


Life, or Tears of a Manor, and a Tenancy had eſcheated, this Tenancy ſo eſcheated did belong to the Te- 
nements that 2 held in Farm, and therefore this extended to it, and the Leſſor ſhall have a Writ ge- 
nerally and ſuppoſe a Leaſe made of the Lands eſcheated by the Leſſor, and maintain it by the Spectal 
Matter. 2 Inſt. 146. 


* Unk's 
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This Grant Unleſs they have ſpecial Licence by Writing Covenant, making ** 
cult to be : ai 3 
Ly Deed tion that they may do it, 
for all Waſte tends to the Diſinheritance of the Leſſor, and therefore no Man can claim to be dif puniſh. 
able of Waſte without Deed. 2 Inſt. 146. | 

This Special Grant is intended to be Abſque Impetitione Vaſti, without Impeachment of Waſte, 2 
Inſt. 146. 


And this Which Thing if they do, and thereof be convict, they ſhall yield full 
muſt be un- Damage, and ſhall be puniſbd by Amerciament grievou/ly. 


derſtood in 


ſuch a Prohibition of Waſte upon this Starute, as lay againſt a Tenant in Dower at the Common Law, 


and ſingle Damages was given by this Statute againſt Leſſee for Life, and Lefſze for Years, 2 Inft 
146. 

* he Statute of Glouc. cap. 5. gave treble Damages, and the Place waſted againſt Leſſee for Life, 
Leſſee for Years, and Tenant by the Curteſy &c. 2 Inſt. 146. ; 


2. Fine was levied to S. for Life, the Remainder to K. for Life, Remain- 
der to the right Heirs of this ſame S. there S. may grant to K. to hold with. 
out Impeachment of Waſte ; and this ſhall bind the Heirs of S. and yet 8. 
had nothing but tor Lite at the Time of the Giſt in Poſſeſſion, but he 
had Fee in Remainder. Br. Waſte, pl. 98. cites 24 E. 3. yo. 
8. C. cite d 3. If a Man /eaſes for 20 Years without Impeachment of Waſte, and after, 
11 Rep. 85. within the Term, confirms his Eſtate for Term of Life, he ſhall be 1m- 
b. in Lewis peach'd of Waſte within the Term; for now he is in of another Eftate, 


les? 2 . . 
5 and the greater Eſtate hall determine the leſs, which is the Term. Br. 
S. C cited Waſte, pl. 71. cites 5 H. 5. 9. Per Aicham. 
Roll Rep. 


183. in Caſe of Bowles v. Berry 8. C.-——S. C. cited 8 Rep. 76. b. in the Ld. Stafford's Caſe. The 
Priri e given by the Words (without Impeachment of Waſte) is annex'd to the Privity of Eſtate, Cites 


3 E. 3 44. per Shard and Stone, that if one who has a particular Eſtate with ſuch Privilege changes his * 


Eſtate, he loſes his Advantage. 11 Rep. 83. b. in Lewis Bowles's Caſe. 


S. C. cited 4. If a Leaſe is made to A. for the Life of B. without Impeachment of 
27 Watte, the Remainder to him for Term of his own Life, now he is pu- 
ac. in Lewis Diſhable of Waſte, tor the firſt Eſtate is gone and drown'd ; And + it is 
wess of a Confirmation. D. 10. b. pl. 3). Trin. 28 H. 8. in Caſe of the Abbot 


Caſe. of Bury v. Bokenham 
5. Ey Force ot the Clauſe Abſque Impetitione Vaſti (that is without any 
Challenge or Impeachment ot M aſte) the Leſſee may cut down the Trees 
and convert them to his own Uſe. Co. Litt. 220. a. N 
It gives 6. But otherwiſe it is if the Words were without Impeachment by any As- 
— 22 tion of Wafte ; tor then the Diſcharge extends but to the Action, and not 
5 to the Trees themſelves, and in that Caſe the Leſſor ſhall have them. 


Power, 
without Co. Litt. 220. a. 
an Intereſt; 


Per Holt. Ch. J. 1 Salk. 368. Poole's Caſe. 


And. 151. 5. A Leaſe was made to A. and B. during their Lives, & alterius corum 
pl. 199- diutius viventis, without Impeachment of Waite, durante Vita ipſorum. A. 


28 died; and the Queſtion was, whether B. the Survivor ſhould be pu- 


S. C. The Nithable tor Waſte; tor ſome conceived the Limitation of the Eſtatè to 
Leaſe was be more liberal or extenſive than the Liberty, the one being Durante 
to A. and B. Vita ipſorum, and the other Durante Vita alterius eorum diutius vi- 


N ventis. But it was agreed per tor. Cur. that the Liberty runs with the Eftate, 
que Impeti- and ſhould endure as long. 3 Leon. 151. pl. 202. Hill. 29 Eliz. C. B. 
tione Vaſti Rolr's Caſe. 

during the : 

Lives of the ſaid Leſſees, naming them. A. died. Waſte was brought againſt B All the udges agreed 
that the Action did not lie, and that B. fl:all hold the Land without Impeachment of Y alte, and it 
ſhall go according to the Intereſt which ſurvives and enſue the Nature thereof ; and ſo is the Intent of 
the Grant, and the Words by a reaſonable Conſtruction agree therewith. 


1 
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8. It one is Tenant witnourt Impeachment ot tony he muſt plead it, 1 9. 


or elſe he can take no Advantage of it, tho' found by Verdict. Le. 66, Faſch 25 
pl. 86. Mich. 29 & 30 Eliz. C. B. Anon. Eliz C f 


| Pepys's 
; ; ; ; Caſe, S. C. 
and reported in the ſame Words. Cro. E. 30. pl. 3. Trin. 27 Eliz. C B. Clare v. Pepys 
8. accordingly, by all the Juſtices, but Windham contra. Ow. 91. Paſch. 25 Eliz. Katte v. 
Deuraft,; S. P. accordingly, and ſeems to be 8. C. l T 


9. Tenant for Life without Impeachment of Waſte, cut down Trees. L4. C. Not- 
Reſolv'd that the faid Clauſe did not give the Tenant 1 Life a greater In- tingham, in 
tereſt in the Trees than if ſhe had only a Demiſe of the Land, but it only i of 
ſerv d to exempt her from being impeac hd in Act ion of Waſte, or recovering d. Bubb, 


Damages or the Place waited. 4 Rep. 63. Paſch. 31 Eliz. B. R. Her- 2 Freem. 


lakenden's Cale. Rep 54. 
10. It gives ſuch a Privilege, that tho* no Waſte is done, as that the ra wag 


Houſe is blown down by Tempeit, yer he ſhall have the Timber which was the Law 
Parcel of the Houſe, and allo Timber Trees blown down by the Wind ; tor formerly was 
whea they are ſever'd from the Inheritance, either by the, Act of the held to be, 
Party, or of the Law, and become Chattels, the intire Property af BE — 
them is in him who hath this Privilege by Virtue of theſe Words, with - for + 4 
out Impeachment ot Waſte, 11 Rep. 83. b. 84. Reſolv'd. Lewis without Im- 


Bowles's Cale, peachment 
of Waſte, 


that this did only create an Impunity to the Tenant for Life, altho' it was the expreſs Proviſion of the 
Party, and cited 4 Co. 63 But that afterwards in Lewis Bowles's Caſe, 11 Co. 80. the Opinion was 
that theſe Words did veſt a Right and Intereft in the Tenant for Life, and did give him Liberty 
to ſell and take the Trees to his own Uſe; for there is an expreſs Proviſion of the Party ; but in 
the Caſe of Tenant in Tail after Poſſibility of Iſſue exrinct, that is the Proviſion of the Law only; and 
tho* in ſome Caſes Fortior eſt diipoftitio Legis quam Hominis, yet that ſhall not be to incumber 
Eltates. 


11. Tenant for Life without Impeachment of Waſte makes Leaſe for Years, Cro. J. 688. 
or otherwiſe. Lettee tor Years commits Waite. He in Remainder in Pl. 4. T rin. 
Fee ſhall not have Action of Waſte; for this Leaſe was derrv'd out of the |, WR 
Eftate for Life privileg d; and if Waite lies it ſhall be brought againit the 8 —— 
Tenant tor Lite who made the Leaſe, and he was diſpuniſhable. Re- Winch 59. 


ſolv'd. Jo. 51. pl. 2. Mich. 22 Jac. C. B. Bray v. Tracy. 5 es 7 7 
ut . 


does not appear. 


12. This Privilege continues no longer than the Eftate to which it is an- 
nex'd; So that it Tenant tor Lite with ſuch Privilege, grants his Eſtate, 
reſerving the Trees, it is not good; Bur it he grants tor 3 Lives, by 
Virtue ot a Power, reſerving the Trees; this is good, becauſe he has a 
Poſſibility of Reverter after the 3 Lives. But it Tenant in Tail after 
Poſſibility, grants his Eſtate, reſerving the Trees, it is void; bur if he 
leaſe for Lite, reſerving the Trees, it is good, Per Jones J. Lat. 270. 
in Caſe of Sacheverell v. Dale. 

13. The Intent of ſuch Privilege js only in order to cut down Timber and 
open new Mines, Per Ld C. Cowper. 1 Salk. 161. Mich. 1 Geo. Vane 
v. Lord Bernard. 

14. The Clauſe of Without Impeachment of Waſte, never was ex- G. Equ. R. 
tended to allow the Deſtruction of the Thing itſelf, but only to excuſe for 123. 8. C. & 
Permiſſive Waſte ; and therefore ſuch Clauſe would not give Leave to fell * 
and cut down Trees ornamental, or ſheltering of an Houſe, much leſs to de- 
ſtroy or demolith the Houſe. Ch, Prec. 454. Hill. 1716. in Lord Ber- 
nard's Caſe. 


6N (G. a. 3) 


306 | | | Waſte. 


lis W 


(G. a. 3) Waſte. Triable where. 


Action of 1. IN Waſte the Defendant pleaded that the Place &c. is Parcel of the 
W. 5 4s upon I Manor of K. which is Ancient Demeſne. And the Opinion of the 
the Statute . Oourt was, that it is a good Plea, Br. Waſte, pl. 8. cites ) H. 6. 35. 


doe not lie in 


Ancient De- | 
meſne, and if it was brought at Common Law Ancient Demeſne is a good Plea , for thoſe are not bound by 
the Statute. Br. Parliament, pl. 17. cites 8 H. 6. 34. 35: Br. Waſte, pl. $1. cites S. C And 


Per Martin, Action of Waſte does not lie there upon the Statute, but by their Uſage ; and therefore 
if the Uſage is ill the Action is ill. 2 Inſt. 306. ſays it does not lie there upon the Statute of Gloy- 
ceſter, becauſe that Court fails of the I cidents to an Action of Waſte, viz. to award a Writ to the She. 
riff to inquire of the Waſte &c — S. P. But Waſte lies there by Writ of Right, and ſpall have Pro- 
ceſs at the Common Law, vir. Diſtreſs infinite. Quære inde, unleſs by Cuſtom us d Time out of Mind, Br. 
Waſte, pl. 141. cites 23 H.6. 25. | 


2. A Man ſhall not have Writ of Waſte in London; but the contrary 
is us'd, but this is by Caſtom, as Arbitrement. Br. Waſte, pl. 81. cites 7 
H. 6. 35. and 8 H. 6. 35. Per Marten. 
3. Ot Menace of Villetns in a foreign County Per quod receſſerunt, Action 
of Waſte lies where the Manor is; Quod nota per Cur. But if he brings 
Orig. is Action of Treſpaſs thereot, this Action ſhall be brought where the * Me- 
(Manor) nace was. Note the Diverlity. Br. Waſte, pl. 9. cites 9 H. 6. 42. 


. [H. a] Judgment by Statute, In what Caſes the 


— Land ſhall be recovered. At the Common Law. 


(G. a. 2) pl. 
1. the Va 


Paragraph, _ 1 F Tenant by the Curteſy does Waſte, and grants over his Eſtate; in 
Action of Waſte for it the Franktenement ſhall be recovered. 


12 9 + 2 | 

2. The ſame Law ig ot Tenant in Power. 12 . 4. 14. 

3. [do] if Letice tor Lite dots Waſte, and grants over his Eſtate, 
yet a a wm of Waſte againtt hin the Franktenement ſhall be reco- 
vered. 12 D. 4. 4 

. So ik Leſſee tor Years Does Waſte, and grants over his Eſtate, 
in Action againſt him the Land fhail be recovered. 12 Þ. 4. 4. 

F. Ik an Action of Watte be brought againtt a Leſſee for Years, and 
it appears to the Court that the Term is expired pending the Writ, the 
Plaintiff ſhall recover Damages only, and not the Land. Mich. 9 
Car, B. R. between Newe!/! and Donning, adjudned in Mrit of Er- 
ror upon a Judgmeut in Bank, and the Judgment there ſo given 
affirm'd accordingly. Intratur Mich. 8 Car, Rot. 271. 

6. Upon the Conttruction of the Statute of Glouceſter, ſome ee 
has been made, Whether in this mixt Action the Place waſted is the Princi- 
pal, or the Damages; and in divers Reſpects the one is more principal 
than the other; tor in refpe& of the Antiquity 4g Tenant in Dower, 
and the Fenant by the Curteſy, the Damages are the principal, and there- 
fore they ſhall be ſometimes preterr*d, viz. The Plaintiſt to have Exe- 
cution ot the Damages before the Place waſted. Bur in reſpect ot the 
Quality, the Realty is ever preferrid before the Perſonalty, and thete- 
fore in Waſte, if the Defendaur confeſs the Action, the Plaintiſſ' may have 

Judgment of the Land, and releaſe his Damages, which proves the Real- 

ty 


* 


— r 


— * 


by Waſte. 557 


ty to be the Principal; for omne majus dignum trahit ad ſe minus. 2 
Inſt. 307. | 


4 
_ Y 2 


» 


LI. a] judgment. hat Thing ſhall be recover d.. This i 


[ The Place waſted. | (K 2851 


1. F Trees growing ſparſim in a Cloſe are cut, in att Action of Waſte Rrownl. 
all the Cloſe hall be recoverꝰd. M. 11 Jac. B. between Cage 8 P. Ano? a 
and 78. OC 5 1 ** 4M Pouſe 
2. 7 eve done in diverſe Rooms in a Houſe; the Rooms * ſhall 
be recover d in Action of Waſte, and not all 'the Houſe, & oath 
Litt. 54. — 
3. [But] If Waſte be done in a Houſe ſparſim throughout the 8 P. tho! all 


Houſe, all the Houle ſhall be recover d. Co. Litt. 54. be not maſt 
» 82 
If Waſte be done in the Hall of the Houſe, pet all the Houſe In ancient 


ſhall nor be recover'd, tho' fome fay that the Houle has its Denomi- time it was 
nation from the Hall. Co. Litt. 54. | ang Pd 


if the Hall 

were waſted, the whole Houſe ſhould be recover'd ; for that, in thoſe Days, the Hall was the Place of 
greateſt Reſort and Uſe, inſamuch as the whole Houſe was call'd by the Name of the Hall, as Dale-Hale. 
&c. but the Purview of the Statute of Glouceſter is, that he ſhall loſe that Thing that he hath waſted. 
2 Inſt $03, 304 

Noy, Arntorney- General in Mr. Arkins's Reading, held that the 15 E z. Tit. Waſte, 8. That in Waſte 
of the Hall all the Houſe ſhall be recover'd, was good Law, contrary to the Opinion of Co. Litt 54. a. 
15 H. 7. 11. And he cited the Caſe of Lord Jbcrgavinay v. Sir Rd. Southwell, in Action of 
Watte, for Waſte done in Kitchen and Larder of a Caſtle, and all the Caſtle was recover'd, becauſe a 
Caſte is not dividable, and ſo adjudged. 11 Eliz. Sec D. 272. b. Marg. pl. 33. 


5. Tf a Man brings Action of Waſte, becauſe he permitted the Pales Cro. C. 381. 
of a Park, which incompals the Park, ro decay; bur it is not averr'd vl. 9. and 
that there were any Deer in the Park, or that thereby the Deer were 3, 0% 
diſperſed, and in this Action the Plaintiff recovers; he ſhall not reco- 8 . d, 
ver all the Land which is compriſed within the Pale, but only che nor appear. 
Place where che Pale ſtood. P. 11 Car. B. R. between /r 7 Cor- o 3 54. 
bet and Sir Fames Stonehouſe, it was ſu held; and the Court ieen'vy to N > 2 Ss 
incline to it in Yrit of Error upon ſuch Judgment in Bank, che nor bear. 
Judgment being attirm'd in the King's Bench ta recover rye 1 larce 

6. Stat. of Glouceſter, 6 K. 1. cap. 5. Enacts, That * He which Hall be * It one 


attainted of Waſte, Hall f leeſe the Thing that he hath weſfted ; and mereover 22 
ſhall t recompence thrice ſo much as the Waſte ſhall be tax d at; Waſte, both 


| ſhall be at- 
tainted of the Waſte &c. 2 Inſt. 503,———8, P. But treble Damages ſhall be recover d againſt him 
that did the Waſte only. 2 Inſt. 302. 

+ In an Action of Waſte arainſt a Leſſee for Life, for Waſte done in 3 Acres, the Defendant claims Fee ; 
whereupon Iſſue is join'd The Jury find againſt the Defendant That he hath but an fate for Lie; 
and inquired further of the Waſte, and found the Maſte done in one Acre only. The Plaintiff cannot have 
Judgment for the whole Land, in reſpect of the Forfeiture and treble Damages; for that Jud t is 
not according to this Act, that is to ſay of the Place waſted, and treble Damages in reſpect of the Place 
waſted ; wherefore he had Judgment, according to the Statute, of one Acre and treble Damages, 2 
Inſt. 305. ; : 

+ 8 the Common Law gave ſingle Damages againſt any, this Act does give treble, unle's 
there be any Special Proviſion made by this AQ. 2 Inſt. 300. 3 2 

This Statute does not bind the King; per Coke Arg. Mo. 321. in Englefield 5 Caſe. 


And 
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If the And for Waſte made in the Time of Murdſbip, it ſpall le dene as is con- 
Guardian 211 F 
S d in the great Charter. 


Stranger to cut down Timber-Trees, or to proſtrate any of the Houſes, and according to his Name of 
Guardian doth not endeavour to keep and preſerve the Inheritance of the Ward in his Cuſtody and 
RE nor to forbid and withſtand the wrong Doer, this ſball be taken in Law for bis Conſent ; for in 
this Caſe Qui non prohibet, qued prohibere poteſt, aſſentire videtur. And if ſuch Waſte and Deſtruc- 
tion be done without the Knowledge of the Guardian, or with ſuch Number as he could not withſtand, 
then ought the Guardian to cauſe an Aſſiſe to be brought againſt ſuch Wrong- Doers by the Heir 
wherein he ſhall recover the Freebold, and Damages for ſuch Wrong and Diſheriſon. So note a Di. 
verſity between the Intereſt of a Guardian created y Law; for there in an Aſſiſe the Heir ſhall reco- 
2 Damages; but otherwiſe it is in Caſe of a Leaſe for Years, which is the Leſſor's own Act. 2 
nſt. 305. 


See (L. a) And where it is contain'd in the great Charter, that he which did Waſte 
The Com- during the Cuſtody ſhall leſe the Wardſbip, it is agreed that he ſhall recom- 
Wass — 4 pence the Heir his Damages for the Waſle, if ſo be that the Waraſkip loft do 
Waſte, and #0t amount to the Value of the Damages, before the Age of the Heir of the 


after ten ſame Wardſbip. 

der'd Mar- 

riage to the Heir, and he refuſed, and married elſewhere. The Waſte is found by Office. "The Queſ- 
tion was, Whether the Committee may bring Forteiture of Marriage. The Court upon Adviſement 
held, That the Committee by doing Waſte loſt only the Ward of the Land, and not of the Body, by 
the expreſs Words of this Statute. D. 25. b. pl. 163. Hill. 28 H. 8. Anon. 


5. If 2 Coparceaers leaſe Land for Lite, and after Waſte committed one 
dies, the Auiit and Niece mult join in Action; and tho' the Miece ſhall 
recover no Damages, yet ſhe ſhall recover the Place waſted; and it ſeems 
they ſhall hold the ſame in Coparcenary. F. N. B. 60. (K) cites M. 11 
E. 3. 

If Jermor ef s. In Waſte at the Niſi Prius, Waſte was found in four Oaks in divers 
a Wood does Parts in aWood; and it was doubted it he ſhall recover the Wood or 


2 of ib. the Place walted ; and at laſt it was awarded, that he recover the Place 


Ii bod, he waſted, and his treble Damages. Br. Waſte, pl. 24. cites 41 E. 3. 23. 


ſhall not 
loſe all the Wood; per Fineux Ch. J. clearly; but only the Place waſted. Br. Waſte, pl. 96. cites 15 


H. 7. 11.——— But if there are diverſe Plats of Land in the Wood in diverſe Places, now if the Termor 
does -+ * in the Wood he ſhall loſe thoſe Plats, tho' he did not do Waſte in them; for thoſe are Par- 
cel of the Wood; and this ſeem to be where he has done Waſte in the Weod ſparſim & circunquaque; 
and this was ſaid by Fineux for Law, in the Reading of Thecher. Ibid. 


9. If a Man does Waſte, and grants his Eftate over, yet upon Action 
brought againſt him, he thall loſe the Place waſted; and his Grantee, 
who 1s not Party to it, ſhall loſe his Intereſt. Quod nota. And therefore 
it is a good Plea for the Grantee, that ſuch a Day he granted his Eftate over, 
before which Grant No Waſte done; and in Action againſt the Grantee it is 
a good Plea, that ſuch a Day F. N. granted it to him, after which Grant 
No Waſte done. Br. Waſte, pl. 33. cites 43 E. 3. 8. 

Br. Parlia- 10. If the Guardian in Chivalry does Waſte in Ward, to the Damage of 
c_ RI 205. he ſhall loſe the Ward tv the Value of 201. viz. he ſhall loſe all the 
The Bare, Ward. Br. Waſte, pl. 68. cites 12 H. 4. 3. Per Hank. 


held a Houſe : ; 
in the Right of his Feme for her Life, the Inheritance whereof was in an Infant in Ward of theQueen; 


and upon an Information in the Court of Wards that he had committed Waſte, and which was proved to 
the Value of 27 l. the Court awarded that he ſhould avoid the Poſſeſſion during the Life of the Feme, 
if ſhe ſhould live ſo long; and that he ſhould pay treble Damages, amounting to 113 l. Mo, 715. pl. 
1003. Mich. 15 & 16 Eliz. Forſter's Caſe. So for Waſte done in a Wood of the Ward's, the De- 

nt render'd treble Damages, and loſt the Place waſted. Mo. 718. in pl. 1003. cites Hill. 22 Eltz. 


Scrogg's Caſe. 


S. F. 2 Inf. xx. Waſte by two upon a Leaſe for Term of Life, and one was ſummon'd 
””m and ſever d, and the other ſued forth, and aſſign d the Waſte in diverſe 
Things, and in cutting of Willows, and found for the Plaintiff, and Damages 

tax d; and he had Judgment to recover the Moiety of the Damages, = the 

Tote:s 


Waſte. = 


AMpiety of the Place waſted, and as to the Willows the Court adviſed. Br. 

Waſte, pl. 116. cites 12 E. 4. 1. | 
12. It a Man does Waſte 7z r eg which ſurround a Paſture, no- 

thing thall be recover'd but the Place waſted, viz. the Circuit of the 

Root, and not the entire Paſture ; Fer Bromley Ch. J. Br. Waſte, pl. 

136. cites 4 E. 6. 

13. A. hath the Ward/vip of Black- Acre and the Heir of B. and White- 

Acre and the Heir of C. per Cauſe de Gard. A. doth Waſte in Black- Acre. 

He ſhall loſe only Black-Acre ; for that Waſte is done only to the Diſ- 

herifon of that Heir. And ſo it is if he does Waſte in White-Acre, he 

ſhall only loſe that Acre for the Waſte done there to the Diſheriſon of 

that Heir. 2 Inſt. 306. ; 
14. If the Tenant of one Houſe is Diſſeiſor 13 next Houſe, and he pulls ee 

down both and builds them into one new one, Diſſeiſee ſhall recover all the 8 

Houſe. D. 272. b. Marg. cites 34 Eliz. Allen v. Hayes. | Hems v. 

Stroud. 

15. When Waſte is brought in the Tenuit, Damages are only to be re- 

cover'd.“ 6 Rep. 44. Mich. 3 Jac. C. B. in Blake's Caſe. 
16. It Leſſee for Years or Life grants a Rent out of the Land fo leaſed, 

and afterwards commits Waſte, if the Lord recovers the Place waſted, 

yet the Land ſhall be charged. Brownl. 238. Anon, 
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(K. a) What Eſtate ſhall be recover d. 


I. HERE a Leaſe is made to one for Life, Remainder to another for 

Nears, and the firſt Leſſee loſes by Action of Waſte, Quære if 
the Termor cannot enter after the Death of him who loft. Br. Waite, pl. 
44. cites 46 E. 3. 17. | 

2. It a Man grants a new Leaſe to commence after the End of a former 
Leaſe, and the firſt Leſſee does Waſte, Action lies againſt the firſt Leſ- 
ſee notwithſtanding this future Intereſt, and the Term ſhall be ſaved. 
Co. Litt. 54. a. (t). ; 

3. It Efe or Life leaſes for Tears, and after enters into the Land and 
does Waſte, and the Leſſor recovers in an Action of Waſte, he ſhall avoid 
the Leaſe made betore the Waſte done. Co. Litr. 233. b. f 

4. But a precedent Rent granted out of the Land ſhall not be avoided, 
but the Leiſor thall hold the Land charged during the Life of Tenant 
tor Life; But if the Rent were granted after the Waſte done, the Leſſor 
ſhall avoid ic. Co. Litt. 333. b. 334. a. | ; 

5. Leaſe for Life to A. Remainder to a Feme ſole for Tears ; they in- 
termerry, and after Waſte is committed; as well the Eſtate tor Years 
as the Eſtate for Life ſhall be recover'd. 2 Le. 7. Arg. in Cran- 
mer's Caſe. | 


6 0 (L. a) Recover'd 


(L. a) Recover'd, What. Damages. 


* 


1. FXTASTE by a Prior againſt J. N. Writ to enquire of the Waſte was 
- awarded, and return'd jerved; and Fudgment was given that he 
ſhontd recover the Place waſted, and treble Damages, but Ceſſet executio till 
till the Colliſion was tried; quod nota ; and this ſeems to be by Quale 
jus. And from hence it follows that this is a Recovery by Default as ir 
ſeems. And it ſeems there by Belkn. that the P/aintiff ſball have the Da- 
mages the Collufion be found, but not the Place waſted. Br. Waſte, pl. 23. 
v4 Cites 40 E. 3. 37. VGA 8 
But 2 Inſt. 2. A Man ſhall recover treble Damages in Writ of Waſte, as well for the 
304. ſays, Waſte done pending the Writ, as tor the Waſte done betore. Br. W ate, pl. 
he Plaintiff a N 
* 63. Cites 7 H. 4. 16. 


Mall not re- 


y Da- 
— for any Waſte done banging the Writ, and therefore the Plaintiff may have a Writ of Eſtrepe- 
ment in this Action, & fic de ſimilibus. 2 Inſt. 304. 


3. A Man ſhall recover treble Damages in Waſte tho the Action be not 
form'd upon the Statute. Br. Damages, pl. 193. cites 12 H. 4. 3. 
Br. Parlia- 4. In Action of Waſte by the Heir againſt the Guardian, which is 
ef pM 14. brought by the Common Law, the Plainritt ſhall recover treble Damages, 
cites S C. tho? this be given by Hatute; For when Action of Waſte is given with 
treble Damages, this h extend as well to thoſe who ſhall have the Att in 
before as after. Br. Waſte, pl. 68. cites 22 H. 4. 3. per Thirn. 
Br. Parlia- 5. And if Action of Waſte was now given generally againſt Tenant in 
ment, pl. 14. Tail, after Poffibility of Iſſue &c. treble Damages ſhould be recover'd a- 
cites S. O gainſt him wichout more Words; for thoſe are adjoin'd to it by the 
tormer, Statute, and when this is given in a new Caſe; all that is 
adjoin'd to it is given with it likewiſe, Br. Waſte, pl. 68. cites 
22 H. 4. 3. per Thirn. | 
It was held 6. Waſte was found to the Damage Oc. and Coſts 1d Marks. The 
1 _ Plainriff recover'd the zreble Damages, and 10 Marks for Cots, which 
cauſe thoſe - Were not treble, Quod mirum, that he recover'd the Coſts where the Da- 


treble Da- mages are treble. Br. Waſte, pl 72. cires 5 H. 5. 12. 
mages are 


iven by Statute, therefore the Plaintiff cannot have Coſts. Br. Waſte, pl. 10. cites 9 H. 6-654. ——— 


ut Ibid pl. 125. cites 5 E. 4. 7. That all the Juſtices of B. R. held that the Gs 1 be trebled, and 
this 2 as the Damages jball be trebled Itax d]; otherwiſe it is according as the Waſte ſhall be tax d 
— Pl. 10. | 


7. It is agreed per Cur. That upon this Iſſue of No ſuch Vill, if the 

Plaintiff. has No ſuch Land in which he affigns a Part of the Waſte, yi 

they ſhall give Damages; for by ſuch Iſſuè the Waſte is not denied]; pei 

Cur. Br. Waſte, pl. 10. cites 9 H. 6. 65 TEN 
If a Man 8. Waſte per tot. Cur. where the Leſſee cuts 100 Oaks, and after cuts 
eu 2 the Stocks of the ſame Oaks, which grow again, Waſte ſhall lie tor both, 
* % and ſo it did; for he brought Writ of Waſte, and aſſign'd the Watte in 
Germens to both; For the Stocks will grow to Oaks again, if they are well kept; 
be deſtroy d, and in this Caſe he ſball recover treble Damages twice, but he ſhall have on 
ri . one Judgment of the Place waſted. But note, that he brought bur une Writ 
and neh Of Waſte of both Maſtes; For if he had firſt brought Waſte for the Cut- 
Damages ring of the Oaks, and recover'd the Place waited, and after the Tenant 
ſhall be re- had cut the Stocks, Waſte does not lie; For by the firit Recovery ot the 
rw * Place waſted, his Leaſe is determin'd in this Parcel, and therefore 7re/- 
. reco. Paſs lies of the ſecond Cutting. Br. Waſte, pl. 9 1. cites 22 H. 6. 13. 
ver Locum 


Vaſtatum. F. N. B. 59. (M) (e) (f) in the new Notes there, cites 22 H 6. 12. 


9. If 


* Ln * * . 


OY — — 
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9. It a Man diſſeiſes the Tenant for Life, and does Waſte, Action of 
Waftc lies againſt the Tenant for Term of Life; For he may have his Reme- 
dy over againſt the Diſſeiſor. Quere if he ſhall have this, viz. treble Da- 
mages in Aſſiſe, betore that he be damnified by Action of W aſte, or af- 
ter? It ſeems that after the Action of Waſte brought, and Execution had. 
Br. Waſte, pl. 138. cites 23 H. 8. ; 

10. It the Guardian commits Waſte, and the Heir, being within Age, S. P. Co. 
brings an Action of Waſte, the Guardian thereby ſhall loſe the Maraſtip, Lit. 34 
and Damages for ſo much as is waſted, beſides the Value of the Naraſbip, rok s * 
which is loſt. But if the Heir at full Age brings a Writ ot Waſte againſt * 5 one 
him who was Guardian, and recovers, then he ball recover treble Damages ſhall not re- 
againſt the Guardian, becauſe the fame is our of the Statute of Glou- er Colts 
celter, which ſays that the Guardian ſhall loſe the Wardſhip; For he ka 
cannot loſe the Wardihip there, and therefore he is not in that Caſe as ceſter. F. N. 
Tenant in Dower or by the Curteſy are, who were puniſhable in Waſte B 60 (T) 
by the Common Law. And cites M. 12 H. 4. 3. in the Title of Waſte, in the new 


the Opinion ot Thirning. F. N. B. 60. (T) | Ge po 
, $7. ©, 

2 H. 4 17 b. 12H 4.4 5 H. 5. 13. a. 9 H. 6. 66. b. 14 H. 6. 13. a. Contra 5 E. 4. f. a Kelw. 26: 

the Stat. 289. — Sce pl 6. | a 


- 11. Leſſee for Years commits Waſte, and the ars do expire, yet But this is 
ſhall the Leſſor have an Action of Waſte tor the treble Damages, altho' to be under- 
he cannot recover the Place waited, and rho' the Statute of Glouceſter be — N 
in the Conjunctive, perdra le choſe &c. & ouſter ceo face gree &c. For — by 
as there was at the Common Law 2 Forms of Actions of Waſte, viz. in — of 
the Tener, as againit Tenant by the Curteſy &c. and in the Tenuit Je, as in 
againſt the Guardian after full Age; ſo upon this Act the like kind * $f 
Forms is fram'd by equal Conſtruction, viz. in the Tener, to recover the AT 
Place waſted and treble Damages; and in the Tenuit to recover treble when the 


Damages only. 2 Inſt. 304. — * 
| ermines 


the Act of God; as when Ceſly gue * Uſe diet, or when the Eſtate is ended or defeated by the At and 


Wrong of the Tenant, as when he makes a Feoftment in Fee, or commits any other Forfeiture, and the 
Leflor enters, yet the Leſſor ſhall have his Action of Waſte. 2 Inſt. 30g. 

It ſeems that this ſhould be(Vie.) And Co. Litr 285. a. favs, If Ceſty que Vie dies, Waſte 
ſhall lie only for the Damages. And if pending a Writ Celty que Vie had died, the Writ ſhall not 
abate, bur the Plaivriff ſhall recover Damages only; becauſe it Ceſty que Vie had died before any Ac- 
tion brought, the Leſſor might have an Action of Waſte for the Damages. Ibid. 


th. 


1 


(N a) Recovery of Damages. By and againſt 


hom. 


1. Man ſeiſed Jeaſed for Life, and had Iſue two Daug bers, and died, Br. Damages, 
| the Tenant did Waſte, the one Daug hier had Iſſue and died, and the 11 
Tenant did Waſte again, and the I ue and ihe Aunt brought Writ F4 Waſte, 8. P. 2 Ind. 
and counted upon their . The Defendant pleaded No Waſte done, and zog. And 
all found as above.. And it was adjudged Thar they recover the Place 1 Coke 
waited, and treble Damages in their own Time, and the Aunt alone che e Oils 1 
treble Damaggs in the Time of her Siſter to herſelf. Quod nora: Br. Cuſe, ms, 
Waſte, pl. 41, cites 45 E. 3. 3. | ROY ” worthy great 


Obſervation. 
If 2 Coparceners leaſe Land for Life, and Waſte is committed, and after one dies, the Aunt and the 


Niece ſhall join in Action of Waſte for the Waſte done before; and yet the Niece ſpall not recover any 


Damages for the ſame, but the Place waſted. F. N. B. 60. (R) cites M. 11 E. 3. and in the ne Notes 


there (f) cites 11 E. 2. Waſte, 115. 45 E. 3. 3. b. 11 H. 4. 16. b. 48 E. 3. 14. b. 35 fl. 6.23 b. Kelw. 
105.4, Nat. Br. 101. 22 H. 6. 12. 49 E 3 1. * ä 1 
2. 


— —ñä—j—ͥ— — — Ee ù— 


+ - 


Pp EET * — 


512 Waſte. 
Mo zz in 2. It there be Tenant for Life without Impeachment of Waſte, and a 
Enyltfield's ranger cuts Trees, the Tenant for Lite ſhall not have the Damages, be- 


Cale, 8, cauſe the Property is the Leſſor's. Lat. 269. in Caſe of Sacheverel v. 
our Of +a Dale, Arg. cites 2) H. 6. Statham Waſte, pl. 47. 


tham, cired 


00k . bo , 
2. 8 ſaid that Book is not to be taken for Law; neither is it adjudged there, but is only a Colla- 


teral Opinion, which ought not to receive Credit againſt Reaſon and the Rules of Law. 


3. Two FJointenants for Years or Life, and one of them does Waſte, 
This is the Waſte of them both as to the Place waited ; but treble Da- 
mages fliall be recover'd againſt him only that did the Waſte. 2 Init, 
302, 


See (B. a ) (N. a) it of Inquiry. Awarded in what Caſes, 
And how the Inquiry ought to be. 


1: IN Waſte at the Grand Diſtreſs, the Parol was without Day by Pro- 
tection, and the Plaintiff brought Reſummons, and the Defendant 


made Default; the Proceſs ſhall be Pone, and not Writ of Inquiry ot 


ot Waſte, Br. Reſummons, pl. 42. cites 27 E 3. 78. and Fitzh. 
Waſte, 13. 

2. In Waſte where at the Grand Diſtreſs the Sheriff returns Iſſues, and 
the one of the Plaintiffs upon Demand makes Default, and the other appears, 
he fall be ſruer i by Award, and Writ ſhall iſſue to inquire of the W ate ; 
and ſo it did. Br. Waſte, pl. 57. cites 2 H. 2. 3 

Br. Waſte, 3. In Waſte, if the Defendant appears at the Grand Diftreſs, and has 
pl. 6. cites Day over, and after makes Default, the Plaintiff ſhall never have Writ to 


33 inquire of the Waſte; bur thall have the Proceſs of the Common Law, 
a 


is, That i} be vi. Diſtreſs infinite. Quod nota, Br. Waſte, pl. 119. cites 7 U. 
| Hoes not come 4. 15. 


at the Grand ; ; 3 1 
Diſtreſs, then Writ ſhall iſſue to inquire of Waſte ; which is intended at the ſame Day. 


In Waſte 4. The Summons, Attachment, and Diſtreſs in Writ of Waſte were re- 
the Sheriff turn'd Nihil, and yet Writ iſſued to inquire of Waſte ; and good per Thirn, 
44, Hank. & Culpeper. For the Statute is, That if he does not come at the 
Summons, Diſtreſs, the Sheriff be commanded &c. Ard yer per Skrene, in Vrit 
and the like Quas tenet he may be ſummon d in Terra petita. Contra in this Action 


at the Diſ- Duas tenuit, Br, Waſte, pl. 68. cites 12 H. 4. 3. 


tre ſa, and yet 

the Writ of Inquiry of Ma ſte was awarded, tho* no Writ be ſerved ; and yet it was agreed, that the Te- 
nant may be ſummon d in the Land in which the Waſte is ſuppoſed, and ſo in Quare Impedit, and 
Writ of Ward. Br. Waſte, pl. 90. cites 21 H. 6. 61, 


S. If the Sheriff has done his Office ill in one Vill, and well in another, all 
ſhall be _ e novo; inaſmuch as all the Inquiſition ſhall be by one 
and the ſame Inqueſt, all at one Time. Br. Waſte, pl. 68. gites 12 H. 
me 3. Per Thirn. 
In Wa 6. Waſte againſt two Barons and their Femes. At the Grand Diſtreſs 


— — . the Sheriff, but count againſt thoſe who _ and take Proceſs at Com- 
have Writ mon Law againſt the others. Thirn faid, The Waſte ot one is the Watte 


0 


as as. et PIR, —_— 1 a 


8. 


5 
4 
3 
0 
e 


* 


fault, but by Action tried. Per Hank. Thoſe who a ; r ought to plead 


Waſte. C1 3 


of all, and a Man ſhall not recover by Moieties in Walte as in Præcipe of Inquiry 
quod reddat againſt two; For in Waſte the Land ſhall not be loft by De. ol Waſte 
againſt the 


other; for 


and it it be found that No Waſte is done, this thall diſcharge all. But the one may 
per Thirn, it Waſte be found, it is hard that the others ſhall be attainted be found 

who are Strangers to the Iſſue; and atter they were forced to anſwer, the one way, 
Br. Waſte, pl. 69. cites 12 H. 4. f. and the 


| other ano- 
ther way, Br. Proceſs, pl. 45. cites 14 H. 4. 37. 


7. Day was given againſt the Jury to try if B. was a Vill by it ſelf or 

not, and at the Day they read the Record; becauſe they ſhall nor be 
ſworn unleſs ſix of them had the View of every Place where the Waſte 
is allign'd, and alter one was examined if he had the View who ſaid, Jes; 
by which he was ſworn upon the Principal, and there the Jury was 
charged to inquire of the Damages of each Parcel by 7055 and not of a Sum 
in _ for the N hole; For it they find that B. is a Vill by it ſelf, then 
they thall inquire of Damages. And Waſte was afign'd in two Acres in 
digging of 200 Load of Slate-Stone, aud 100 Load of Goals, and there it is 
agreed, per Cur. that upon this Iſue, of No ſuch Jill, if the Plaintiff” has 
10 ſuch Land, in which he aſſigns a Part of the Waſte, yet they thall give 
Damages; tor by ſuch Iſſue the Waſte is not denied; and alſo when 
they fay, that they have vie wd every Parcel, they thall not ſay after, 
No Waite done, or that there is No ſuch Parcel as one of the Parcels is. 
And they tound Damages of 300 Oaks, and were compell'd to thew the 
Price of each Oak by it felt; and becauſe thoſe treble Damages are given 
by the Statute, theretore the Plaintiff cannot have Coſts ; Per Cur. Br. 
Waſte, pl. 10. cites 9 H. 6. 65. 

8. In Waſte, if the Defendant demurs upon the Declaration which is ad- 
judg'd againſt him, as he did where Reverſion was devifed by Name of 
Tenement, and paſſed without Attornment, there Writ ſhall not iſſue to 
inquire of Waſte ; For by the Demurrer he is convicted ot the Waſte, but 
Writ thall itjue ro inquire of 7he Damages; quod nota, Br. Waite, pl. 

16. cites 34 H. 6 7. 2 85 

9. Waſte ex Hereditate as Coufin and Heir, the Tenant made Default after 
Default, by which Writ was awarded to enquire of the Waſte, upon which 
he offign*d the Waſte certain, as he ought in Lieu of Declaration, viz. Cut- 
ting ſo many Oaks &c. ad Valentiam &c. Permitting a Hall &c. & tic de 
lingulis, and qu not fſhew How Cin; and yer good, becauſe it is no De- 
claration but Afignment of Waſte to inftrut# the Jury ; but contra upon De- 
claration; where the Detendant appears, there he ought to ſhew che Co- 
ſinage. Br. Waſte, pl. 17. cites 34 H. 6. 44. May 

10 It a Man pleads Releaſe in Waſte which is found againſt him, the 
Waſte ſhall not be inquired ; For by the Pleading of the Releaſe, it is con- 
tels'd ; Per Moile. Br. Waſte, pl. 18. cites 35 H. 6. 44. 

11. In Waſte upon a Nihit dicit enter d, a Writ was awarded to the 182 
Sheriff to go in proper Perſon to the Place waſted and ingurre of the Da- it ler o 
mages; And the Court held the Writ good; and that he need not in- be given by 

uire of the Waſte ; For that is not denied &c. D. 204. pl. 1. Mich, 3 Non ſur in- 
& 4 Eliz. Darrel v. Wybarne. — or 


2 the Waſte ſhall not be inquired but the Damages. D. 204 Marg. cites it as adjuds'd Hill. 33 
liz. C. B. Anon. 
Judgment in Waſte was had by Confeſſion by Nihil dicit. It was aſſign'd for Error, that the Judg- 
ment being by Confeſſion, the Waſte ought not to be inquired ; but becauſe diverſe Precedents were 
fo, it was awarded no Error, and the Judgment was afirm'd. Cro. E. 290. pl. 10. Hill. 34 & 35 Eliz, 
B. R. Warneford v. Haddock. NT 24 

If the Plaintiff in Waſte recovers by Ni dicit, and a Writ of Inqui iſſues, the Jury may inquire of 
the Damages but not of the Place «waſted ; For the Nil dicit is a Confeſſion, and the Precedents are ac- 
cordingly. And Hobart asked, if the Defendant ſhall be bound by the Nihil dicit, as to the Place 
waſted, For what Reaſon he ſhould not be bound as to the Damages ? Win. 5. Paſch. 19 Jac. Topping, 


alias, Tipping] v. King. — Hurt. 44. Tippin v. es C Reſolved that the Jury ought not now ro 


manure 


— 
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incuire of the Waffe, and ſays that it was ſo — between Ewer and Moyle, upon Demurrer in 
Waſte, there the Waſte is confeſs'd, and the Wrir ſhall be to inquire only of the Damages; So if the 
Plaintiff will releaſe his Damages, he ſhall have a Writ upon Judgment of the Place waſted. Vel. 


140. Mich. 6 Jac. Ewer and Moyle S. C. but S. P. does not appear. — Lane 83. Hill. 8 Jac. S. C. but 
S. P. does not appear. 


— . 


* 


D. 204. a. 12. But the Reporter adds a Quere, if in this Caſe the Sheriff Ex 
2 _ Rigore E ought to go in proper Perſon to the Place waſted ; and ſays, 


judg'd Hill it ſeems he need not; For this Form is only in the Writ De Vaſto 
33 Eliz. C. B. inquirendo, where the Detendant made Default at the Diſtreſs, as in the 
that where Statute of Weſtminſter 2. cap. 15. D. 204. a. pl 1. in Caſe of Darrel 
Judgment v. Wybarne. 


1s given 
—— Nihil dicit, or by Non ſum informatus, or upon Demurrer in Waſte, the Sheriff is not bound to 
return Quod acceſſit ad Locum Vaſtatum. : 

After Judgment in Waſte it was aflign'd for Error, that in the Action the Defendant appear'd upon 
the Diſtreſs, and after Declaration made no Anſwer, but Judgement was given againſt him by Nihil dicit, 
and upon the Writ awarded to enquire of the Waſte and Damages, the Sheriff went not to the Place 
waſted, but inquired of it at another Place, and this was aſſign'd for Error. Sed non allocatur ; tor when 
3 in K aſte is given upon a Demurrer or Nihil dicit, the / aſte is corfeſs'd; and the Writ ſhall 

only to enquire of Damages, and altho the Writ do command the Sheritt to go to the Place, yet 
this is but of Form and Nugation ; but other<viſe it is where Jude ment is given by Default before Appear- 
ance, ſo is 3 Eliz. Dy 204. Cro. E. 290. pl. 10. Hill. 34 & 35 Eliz. in B. R. Warntord v. Haddock —. 
Ow. 12, Wardford's Caſe, S. C. and S. P. and diverſe Precedents were produced to ſhew that this was the 
Courſe ; wherefore Judgment was afhrm'd.——. S. C. cited * 24. in the Caſe of Crocker and York 
v. Dormer, Paſch 35 Eliz. as the Caſe of Haydock v Warntord, and that tho' the Writ was 
that the Sheriſt ſhould go to the Place waſted, and he did not, yet he need not go, for by the Nihil di- 
cit the Waſt is acknowledg'd ; But where a Writ is awarded to inquire of the Waſte upon Default made 
at the Grand Diſtreſs, there by the Stature of Weſtm. 2. cap. 24. the Sheriff ought to go in Perſon to the 
Place waſted, and inquire of the Waſte done, and therefore in that Caſe it is needful to have the Clauſe 
in it, that the Sherift ſhall go to the Place waſted, and there enquire of it ; For by the View the 
Waſte may be the better known tg them, but where the Waſte is acknowledg*d, as here, that Clauſe 
need not, and albeit it be comprehended in the Writ; yet the Sheriff is not thereby bound to go the 
Place waſted and to enquire there, but he may do it at any Place within his Bailywick where he will. 
and therefore it is no Error in this Point. 


13. In Waſte there was a Judgment by Default, and upon a Writ of 
Enquiry, it was found in two Houſes and three Gardens generally, 05 the 
Plaintiſt had declared, and entire Damages given; Upon a Writ of Error 
it was aſſign'd, that the Jury ought to have found the Damages ſ-veral, 
that it might appear to the Court how much the Waſte is ot each Parti- 
cularly ; tor it any were under 12 d. the Court would not aGjudge it 
Waſte. Sed non allocatur; For when the Sheriff and the Jury have ae 
View of the Place waſted, and given Damages tor che W ate, it ſhall 


not be intended Petit Damages in any. Cro. C. 414. pl. 1. Mich. 11 Car. 
B. R. King v. Fitch. 


See (B.a.2) (O. a) Return of the Writ of Inquiry. Good or not. 


Waſte by 1 I. B Ecauſe the Sheriff” did not take the Inqueſt in Loco Vaſtato, Shard 
= — | held he ſhould be amerced and a new Inqueſt taken; But Thor p held 
2 124 that it was good enough, becauſe the Return was Acceſſi ad Loca Ec. Va- 
in Chivalry ſtata &c. and then the Inqueſt my take the Inquiſition at H. which is not 


Das tenuit any of the Places or Vill wafted. Br. Waſte, pl. 129. cites Firzh. Retorn 
15 1 de Vicount, 82. 16 E. 3. ew 


and the 


Waſte was aſſign'd in two Fills, and the Sheriff retxrn'd the Writ of Inquiry of Waſte, Dyod Virtute brevis 
Præd in Villa __ contenta cepit inquiſitiorem, and becauſe the Writ is (Nc accedat ad locum Vaſtatum, he 
may cauſe the Jury to ſee the Waſte in each Fill, and make the Inquiſition in the one Vill only or in another 
Vill 20 Miles from thence; Per Thirn and Hank. Br. Waſte, pl. 68. cites 12 H. 4. 3. 


In 


ps p = 1 w 


„ FF _ pk moat 
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In the Return of the Writ to inquire of the M aſte which was aſſien'd in three Vills, H 4 bn 

quiſitio capta apud A. one of the Fills, and it did not appear if he — to the three Vills, whey inde wn 
ul ; For it ought to be Quod Virtute brevis &c. acceſſit ad Loca Va ata, viz. the three Vis, abu A 
one of them, fecit 2 &c. Br. Waſte, pl. 17. cites 34 H. 6. 44. — — Br. Return de Brief pl. 


16. cites 8. C——-br. Waſte, pl. 129. cites 8. C. that the Sheriff may return, That 
C. and made Inquiſion at D. and well. ay return, That be came to A. B. and 


2. The Sheriff ought to return what Day and Year he made the Inquifi- Br. Retorn 
tion, and that he came to the Place waſted. Br. Waſte, pl. 129. cites 40 E. de Briefs, pl. 
3. 20. 5 17. Cites 8. C. 
3. In Waſte, the the Sheriff ought not to return Ouod Mandavit ballivo S. P. 2 Ink. 
&c. in Writ ot Enquiry of Waſte, but ſhall be amerced, and the ſame 399% —— 


in Re- diſſeiſin; For in this Action, and in Re-difleilin, he is Officer and G OOPS . 
ir 


Judge, which Power cannot be committed to the Bailiff of the Fran- jim 
chiſe. Br. Waſte, pl. 129. cites 11 H. 4. 82. and not by 
Bailiff, Br. 


Proceſs, pl. 162. cites 2 H, 4. 1. 


The Sheriff ought not to return Ins facts Vaſtum in Domibus & Br. Waſte, 
Boie, but ſball ſhew certainly He and every Thing by it ſelf, and the Da- Eh — 
ä ; : 7 | S8. C. and 
7 K and Value of every Thing by it ſelf, and it otherwiſe, then New Writ ſays, that 
f ngquiry ſhall be awarded. Br. Waſte, pl. 129. cites 34 H. 6. 44. and 11 the Waſte 

4. 3. accordingly. ought to be 

return'd as 

certain as it is aſhgn'd, viz, Permittend. &c. & Succidend &c. Quod nota — Br. Retorn de Bricfs, 
pl. 16. cites S. C. 


F. If the Waſte be aſſign d in S. and the Sheriff returns upon Writ of In- Br. Return 
quiry of Waſte, That he came to & and there inquired of the Waſte, this is de * pl 
no good Return; for he may do fo, and yet not come to the Place — See N a) 
waſted ; tor he ought to return, That he came to the Place waſted, and there pl. 12. the 


inquired &c. Br. W aite, pl. 3. cites 27 H. 8. 13, ote, 


(F. a) Joinder in Maſte. Who may or muſt join, and 
what ſhall be recover'd ; And How. 


1. JF three are Tenants in Common Pro indiviſo, and one commits A. was Te- 
Wafte, the other two ought to join in Action o Watte againſt the zd. nant Toe 

F. N. B. 60. (S) cites Mich. 3 E. 2. Waſte. 3 Cofths 
3d Part of a 


Reverſion, and 4. brought an Action of Haſte alone, <vithont naming his Companions ; The Court held that 
the Action did not lie by him alone; and it would be very inconvenient to deliver a 3d Part in Execu- 


tion. Cro. E. 357. pl. 16. Mich. 36 & 37 Eliz. C. B. Hill v. Hart. 


2, In Waſte againſt two, it was found by Writ of Inquiry that the one gut in ſuch 
did Waſte, and the other not; whereupon Herle awarded Sicut alias. The- Caſe Award 
loal's Dig. of Writs, lib. 16. cap. 5. S. 37. cites Mich. 6 E. 3. Waite, 1 
20. ſhould re- 

cover againſt both, Ibid. cites H. 33 E. 3. Waſte 6. 


3. A Man leaſed for Life, and had two Daughters, and died, the Tenant If the Aunt 
did Wafte, the one Daughter had Iſſue and died, the Tenant did Waſte again 2 * — 
and the Aunt and the Niece brought Waſte upon their Caſe, and the Le- Action of 


nant pleaded No W aſte done, and it was found as above, by ae > Waſte for 


$ : 


- 
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Wafte e Plaintiffs recover'd the Place waſted and treble Damages in their own 
of the 2” Time, and the other treble Damages in the Time of her Sifter to herſelf 


ger, the Br, Joinder in Action, pl. 12. cites 45 E. 3. 3. 
Aunt ſhall 


recover the Damages only ; becauſe the ſame belongs not by Law to the Niece ; And ſome hold the 
Damages in the Caſe to be the Principal. Co. Litt. 198. a. 


4. Waſte againſt two Priors, where the Ward was granted to both, and 
they did Waſte; and it was not denied but that one Writ of Watte lies 
againſt both without ſeveral Writs, And per Belknap clearly, If a 
Co-chanon of an Abbot does Waſte, the Abbor thall be charged; for this is 
the Waſte of the Abbor himſelt. Br. Waſte, pl. 55. cites 49 E. 3. 25. 

5. If the Tenant enjoys by the Leaſe of one Coparcener, the Action lies 
well; but it is a good Plea, that the Leaſe was made by the Baron and 

Teme, and the other Coparcener who is alive not named, judgment of the 
Wrir ; abſque hoc that it was made by the Baron and Feme only. Quod 
nota. Br. Waſte, pl. 94. cites 22 H. 6. 24. 

Br. Joinder 6. Where Rever/1on is granted to two, and the Heirs of the one, they 


— 3 . ſhall join in Action of Waſte after Attornment ad Exheredationem of 


N. B. 59. eWton. 
(F) 8. p 


0. Litt. 53. b. (d) S P. 


Br. Joinder 7. If two Barons and their Femes leaſe for Years, and the one Baron and 
in Action, Feme have Iſſue, and the Feme dies, and the Baron is Tenant by the Cur- 
pl? I teſy, the Baron and Feme who ſurvive, and the Tenant by the Curteſy, ſhall 
the Survivor join in Action of Waſte; for there is Privity between them. Br. Waſte, 


and the Je- pl. 94. cites 22 H. 6. 24. Per Newton. 


nant by the 
jw may join in Action of Waſte ad Exheredationem of the Baron and Feme, and of the Heir of the Te- 
nant by the Curteſy. 


8. But if the Baron and Feme ſeiſed in ure Uxoris leaſe, and the Baron 
has Iſſue by her, and ſhe dies, there the Heir and the Tenant by the Curteſy 
ſhall not join in Action of Waſte; for there is no Privity, Br. Waite, pl. 

| 94. cires 22 H. 6. 24. | . 
Co. Litt. 42. 9. If Tenant for Life and he in Rever/ion join in a Leaſe for Life, and the 
a. (b) 53. Leſſee does Waſte, they ſhall join in Action of Waſte, and the Tenant for 
b. (d) Lite ſhall recover the Place waſted, and he in Reverſion ſhall recover 

the Damages. And the Reaſon ſeems to be inaſmuch as the one parts 
with the Soil by the Leaſe, and the Diſinheritance is to the other who 
has the Reverſion. Br. Jounter in Action, pl. 1. cites 2) H. 8. 13. 

10. So where Tenant by the Curteſy and the Heir join in an Action of 
Waſte, the Tenant ſball have Locum Vaſtatum, and the Heir ſhall have the 
Damages. 1 Le. 48. pl. 62. Mich. 28 & 29 Eliz. C. B. in Caſe of 
Lewknor v. Ford, cites 27 H. 8. 13. | 


LAG E. 290. 11. A. and B. Coparceners of a Houſe. A. lets her Part fo L. and then 
larnetord B. {ets her Part to H. Atterwards both Leaſes come to the Hands of N. 
v. Paddock, and then A. bargains and ſelis her 1 to B. NV. does Waſte, by per- 
S. C. accord- mitting the Houſe to fall. B. brings Wafte, and has Judgment. io Er- 
387 for ror it was aſlign'd, that it being on 2 ſeveral Demiſes there ſhould have 
— 3 been 2 Actions. Per Gawdy J. There is a Diverſiy when the Right is 
the whole ſeveral and when the Peſſeton is ſeveral ; tor tho? the Poſſeſſion be ſeveral, 
Matter, it is yet if the Right be intire, one Action only will lie. And to this Pop- 
as if be bad hom Ch. J. agreed; For tho? at the firſt A. and B. were intitled ro ſeveral 
2 Actions, yet by Matter ex poſt Facto the Actions may be united. Ow. 11. 
he may well Mich. 33 & 34 Eliz. B. R. Wardtord's Caſe. 
Join them in 
one Action. And that Paſch. 35 Eliz. the Caſe was moved again; for that it appears by the Count, * 
the 


44 
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the Defendant held one Part of the Demiſe of the Plaintiff, and the other of the Demiſe of a Stranger, 
which had granted his Reverſion to the Plaintiff, ſo he had the Reverſion by ſeveral Titles, he cannor 
maintain this Action; and altho* he hath declared ſpecially how he held ir, Ex Dimiſhone & Aſſigna- 
tione, this will not aid him; but if he had made ſeveral ger he might have had one Action of 
Waſte, as 44 E. 3 is. Bur all the Juſtices held the contrary ; for inafinuch as he hath ſhewn theTruth 
of his Cafe in his Declaration, and he hath the Reverſion in one Hand, he ſhall maintain this Action. 
S. C. cited Poph. 24, 25. to have been agreed, That the Action was well brought upon the ſeveral De- 
miſes, becauſe neither the Intereſt of the Term nor of the Inheritance was ſever'd nor divided to ſeveral 
Perſons at the Time of doing the Waſte, but the 2 Terms were in N. and the Inheritance of them im- 
mediately in B. And by Popham, The Thing waſted is one and the ſame, viz. a Houſe. 


12. Another Error aſſign'd was, becauſe A. the other Coparcener was ; 
not join'd with B. in the Action. Bur reſolved that it was good enough; 
and the Juſtices made this Dzver/tty, viz. when both the Parties have an 5 f 
equal Eſtate and Inheritance, and when one of them hath but a particular 
I ſtate, as in the 27 H. 8. 13. Leſſee for Life and he in the Remainder ſhall 
join in an Action of Waſte, where they had equal Eſtate of Inheritance; | 
as 2 Coparceners, or 2 Tenants in Common, and one makes a Leaſe, and the * 
Leſſee commits Waſte, there the Writ ot Waſte ſhall be brought by the 
Leſſor only; For it is not like a Perſonal Injury done upon an Inheri- 
tance; tor an Action of Waſte is now in the Nature of the Realty, al- 
tho* that at the Common Law (before the Statute of Glouceſter) there 
was but a Prohibition, yet the Statute gives the Place waſted and Da- 
mages, and theretore it is mixt; wheretore both of them ſhall nor join; 
and the Writ ſays, To his Dilinheritance that made the Leaſe; and cites 
22 II. 6. 24. by the Court, and agreeing with this Reſolution. Ow. 11. 
Mich. 33 & 34 Eliz. in B. R. Wardſord's Caſe. 


(Q. a) Voluntary or Permi ſſive Maſte. What. And of 
What. 


I. F Timber uncover'd, voluntary Waſte may be, but not negligent. 
See ſupra (E) pl. 12. cites 43 E. z. 3. b. 

2. Voluntary Waſte is not to be intended of permiſſive Waſte ; for by 
this Word Voluntary is intended an Act to be done, or Conſent to an 
Act; and in permiſſive Waſte is no Act done, nor any Conſent to an Act 
to be done which is done. Dal. 34. pl. 25. 3 Eliz. Anon. 

3. A. leaſed a Houſe which was ruinous at the Time of the Demiſe, The O _. 
Letiee obliged himſelf not to do or ſuffer any voluntary Waſte &c. The S. C and 
Houſe falls, and A. brought Debt, and adjudged that it lies; for it is the Diffe- 
Waſte, tho' the Leſſee may excuſe himſelf upon the Special Matter. D. Fence is be- 


36. Marg. pl. 35. cites Trin. 29 Eliz. B. R. Rot. $28. Glover v. 4, uf 
Pipe. Waſte and 


Debt on an Obligation 


(R. a) Equity. Hijunction granted in what Caſes. 


I. HE Plaintiffs Bill was, For that he being a Copyholder leaſed to 
the Defendant for Years, and the Defendant hath digg d Gravel, 

and ſold the ſame away, whereby the Copyhold is prejudiced. The De- 
ſendant juſtified, for that the Copyholders are not puniſhable in Waſte; _y 
6 auſe 
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Cauſe this Court allows not of; For tho' the Copyholders of the Manor 
are not punijhable; yet the Leſſees of the Copyholders of the Manor are 
puniſhable ; therefore a Subpœna is awarded, to thew Cauſe why an In- 
junction ſhall not be granted tor ſtaying his digging of Gravel, and fell- 
ing Woods upon the Copyhold-Lands. Cary's Rep. 89, go. 19 Eliz. 
Dalton v. Gill and Pindor. 

2. The Bill was to be relieved againſt a Zudgment indirectly gotten by 
R. C. in the Name of T. C. his Brother, by Default in an Action of 
Wafte ; and becauſe it ſo appear'd, an Injunction is granted. Cary's 
Rep. 108. cites 21 & 22 Eliz. Galley v. Corecdith 
8. P. per Ld. 3. Egerton Ld, Keeper ſaid, He had feen a Precedent in the Time of 
C. Norting- R. 2. that if there be Tenant for Life, the Remainder for Life, the Re- 
_=_ es Mainder in Fee, and the Tenant for Life commits Waſte, fo as he is diſ- 
4 Paſch. ' puniſhable by the Common Law; yet upon Complaint, he in the Re- 
1680, in Caſe mainder in Fee may have an Injunction againſt him not to do Waſte. 


of (er Mo. 554. pl. 748. Paſch. 41 Eliz. Anon. 

v. hubb. — | 

S. P. But otherwiſe of a Tenant for Life, with an expreſs Clauſe of Without Impeachment of Waſte. Vern. 
23. pl. 17. Mich. 1681. Tracy v. Tracy. pe of ” bas 


Thid. 229. 4. It was order'd that no ancient Paſture or Meadow Ground ſhould be 


2 plow'd. Toth. 114. Paſch. 4 Jac. Haſtings v. Cowper. 


ard v. Ridler, a Decree to ſtay the plowing up ancient Paſture. Paſch. 19 Jac. 


S. P. in Caſe 5. A Bill to reftrain Plowing ancient Meadow and Paſture granted to be 
of Tenants us only as Meadow and Paſture, and not otherwiſe, being rich Land, and 


88 had not been plow'd in the Memory ot Man. Upon ſcarching Prece- 


106. 12 dents, the Court, aſſiſted with Judges, declar'd there were diverſe Pre- 
Car. 1. Cole cedents in Lord Elefinere's Time, and ſince, of ſuch Reftrictions, 
v. Peyſon — wherein it did not appear that the Paſture was either ſo ancient or rich 


mY : — as in the preſent Caſe; and that whereas Plowing Meadow is Waſte, he 
erg age. conceiv'd that Plowing Ancient Paſture is of equal Value with Meadow, 


inſiſted that as no leſs Prejudice either to the Landlord or the Commonwealth, and 
the Nature conſequently fit to be reitrain'd 3 and the Judges being ot the ſame Opi- 


of the Ground nion, decreed the Detendant nor to plow. Chan. Rep. 13. 1 Car. I. 
Was for Atkins v. T 1 

8 ins v. Temple. 

bad been for- 

merly plow'd. Ibid. 116. 13 Car. 1. Fermier v. Maund. S. P. And the Defendants in{feed that 
the Land was very full of Bujbes and Furze, and that the Plowing and Burn-baiting was an Improtement; 
but the Plaintiff inſiſted that the Land was Sheep-ſtrete or Sheeps ſlight, and the Surface of the Soil fo thin, 
that if plough'd up two Years together, the ſame will yield no Profit in many Years after. The Court, on 
reading an Order of 20 Feb. 25 Car. 2. and a Certificate of Referrees, decreed a perpetual Injunction 
againſt the Plowing up or Burn-baiting the Land above 2 Years. 2 Chan Rep. 94. 25 Car. 2. Trégon- 
well v. Lawrence. 


6. A Reſtraint from Plowing of Land worth 5s. an Acre, being an- 
cient Warren, tho' diſpunithable in Chancery. Toth. 210. cites about 6 
Car. Sill v. Mole. 

7. On a Bill againit Tenants for Life, to reſtrain them from cutting 
Timber Trees, the Defendants demurr'd, tor that they are wot particu- 
- larly excepted in the Leaſe ; and pray the Judgment of the Court if they 
do not paſs in the Grant as Part of the Freehold. But they having ou ly 
an Eſtate for their Lives, and having cut Timber Trees, and cleav'd 
them out for Fewel, the Court granted an Injunction. Chan, Rep. 106. 

12 Car. 1. Cole v. Peyſon. | 7 
8. Feme, Tenant in Tail and her Husband, contracted with F. J. for cut- 
ting dewn Timber, The Feme died, whereby the Husband was Tenaiit ) 
the Curteſy. They had Iflue a Daughter (the Heir) an Int, who by her 
Guardian exhibited a Bill in the Exchequer, to ſtop her Father's _ 
the 
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the Trees. And an Injunction was granted to ſtay Waſte. Hard. 96. pl. 
2. Paſch. 1657. Roberts v. Roberts, N ? 

9. An Injunition was granted againſt felling Trees, which the Defen- 
dant mov'd to ditlolve, inhiting that he had ſworn in his Anſwer that he 
had an Eftate of Inheritance, and for 14 Years had cut down and ſold 
Timber without Interruption, and produc'd the Settlement made on his 
Marriage; whereby it appear'd that he had an Eſtate in the Premiſſes 
without Impeachment of Waffe. The Court diſſolv'd the Injunction. 
Chan. Rep. 242. 15 Car. 2. Minſhal v. Minſhal. 

10. A. ſurrender'd Copyhold Lands to the Uſe of B. on Condition 
that C. ſhould enjoy the fame for Life. B. brought a Bill ro ſtay Waſte. 
Decreed there could be no Relief for what Waſh was paſt, it appearing 
that C. had paid 100 1. of his own Money, to diſcharge a Mortgage on 
the Premiſſes, but an Injunction againſt him to ſtay all Future Waſte. Fin. 
Rep. 220. Trin. 27 Car. 2. Cornith v. New. 

11. A. devis'd to C. all her Houfoold Goods aſter the Death of B. who 
was her Executor, and was to have the Uſe of them only tor his Lite. 
Decreed there can be no Relief tor Waſte done to the Goods; but In- 
junction was Hayes to ſtop future Waite. Fin. Rep. 220. Trin. 27 
Car. 2. Cornith v. New, 
12. A perpetual Injunction was granted againſt a Fointreſs, to re- ; 
ſtrain her and her Agents trom plowing the Paſture and Meadow Lands 
ot her Jointure. Fin. Rep. 190. Hill 27 Car. 2. Baſſet v. Baſſet. | 

13. Tenant in Tail after Poſſibility, ſhail be reſtrain'd in Equity from 2 Freem. 
doing Waite by Injunction &c. becauſe the Court will never tee a Man 1 pl, 
diſinherited; Per Chanc. Finch. And he took a Diverſity where a Man wy * 
is not puniſhable for Waffe, and where he hath Right to do Waſte ; and his Mar- 
cited Uvedale's Caſe, 24 Car. 1. rul'd by the Lord Roll, to warrant riage with 


that Diſt inction. 2 Show. 69. pl. 53. Trin. 31 Car. 2. Abrahal v. OS. 


Bubb. Uſe of him- 

ſelt and M. 
and the Peirs of their 2 Bodies A. died without Iſſue. M. married B. the Defendant being then Te- 
nant in Tail after Poſſibility. M. and B. fell'd ſome Frees that grew near to and in a Grove, aui <vas 
an Ornament to the Hanſi n- Hleſe; and intending to fell the reſt, the Plaintiſt being the Remainder- man 
brought his Bill for an Injunction. Ld. C. Nottingham diſcover'd his Inclination ſtrongly for granting 
an Injunction; but at length the Caſe was referr'd, and if they could not agree, then to be {ct down 
again - A Woman, Tenant in Tail, after Poſſibility of Iſſue extinct, was reſtrain'd from committing 
Watte in pulling down Houfes, or in cutting down Trees, ich ftood in Defence of the Honſe, and Fun- 
Trees in the Gardens; but tor ſome FTurrets of Trees, which ffood a Land's Length or two from the 
Court, would grant no Injun&ion, becauſe ſhe had by Law Power to commit W iſt ; and yet notwith- 
ſtand ing ſhe was re{train'd in the Particulars aforeſaid, becauſe that ſeems to be malicious. 2 Freem, 
278, 279. pl. 349. Hill. 1704. Avon. 


14. A Leaſe was made by a Biſhop for 21 Years, without Impeachment 
of Wafte, ot Lands that had many Trees upon it. The Tenant cut down 
none the Trees till about half a Tear _ the Expiration of his Term, and 
then goes to felling down the Trees. But the Court granted an Injunc- 
tion; for tho' he might have tell'd Trees every Year from the Begin- 
ning of his Term, and then they would have been growing up again 
gradually, yet it is unreaſonable that he ſhould let them grow till to- 
wards the Lad ot his Term, and then ſweep them all away; tor th be 
had a Power to commit Waſte, yet this Court will model the Exerciſe of That . 
Power; Per Lord C. Nottingham 2 Freem. Rep. 55. pl. 61. Paſch. 
1680. in Caſe of Abraham v. Bubb, cites it as the Biſhop of Wincheſter's 
Caſe. 

Is. Tenant for Life; Remainder to the firft Son for Life, without Im- 
peachment of Waſte, with Remainders over; the firſt Son, by the Leave of 
the Leſſee of Tenant for Life, comes upon the Land, and fells the Trees. » I. 

' t 0? 
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tho? he could not in that Caſe be puniſh'd by an Action of Waſte, vet he 
was injoin'd by this Court; Per Lord C. Nottingham 2 Freem, Rep. 
55. pl. 61. Paſch. 1680. in Caſe of Abraham v. Bubb, cites it as the 
Lady Evelin's Caſe. 

16. Leliee tor Years covenants not to plow Paſture Land, and if he does, 
to pay 20 8. per Acre per Ann. Per Cur. The Parties have ſet a Price, and de- 
nied to grant InjunEtion, or relieve the other Party for the Penalty. 2 
Vern. Rep. 119. pl. 118. Hill. 1690. Woodward v. Gyles. 

17. It A. is Tenant for Life, Remainder to B. for Life, Remainder to 

the firſt and ether Soas of B. in Tail Male, Remainder to B. in Tail &c. 
and B. (before the Birth of any Son) brings a Bill againſt A. to lay Waſte ; 
and A. demurs to this Bill, —_— the Plaintiff had no Right to the 
Trees, and none that had the Inheritance was Party, yet the Demurrer 
will be over-ruled, becauſe Waſte 1s to the Damage of the Publick, and 
B. is to take Care of the Inheritance for his Children, if he has any, and 
has a particular Intereſt himſelt, in Cafe he comes to the Eſtate, Abr. 
Equ. Caſes 400. Trin. 1700. Dayrell v. Champneſs. 
A Jointreſs 18. On a Motion tor an Injunction to ſtay a Jointreſs Tenant in Tail 
reſtrain'd after Paolſibility &c. trom committing Waite, it was urged, that the be- 
—_— ing a jointreſs within the 11 H. j. ought, in Equity to be reitrain'd from 
Ancient cutting Timber, that being Part of the Inheritance, which by the Statute 
Paſture the is reſtrain'd from aliening ; and the Court granted an Injunction a- 
Ground. gainſt wiltul Waſte in the Site of the Houſe, and pulling down Houſes. 
In Mig. Abr. Equ. Caſes, 400. Hill. 1701. Cook v. Whaley. 


Cites 6 Car. 
Packer v. Lady Newell. 


— 


Barnard. 19. A Bill may be brought on the Behalf of an Infant in Fentre ſa mere, 
Chan. Rep. and an InjunEtion had to ſtay Waſte. Arg. 2 Vern. 711. pl. 632. Hill. 1115 


CE of in Caſe of Muſgrave v. Parry. 
Wallis v. 


Hodſon, cites it as held ſo in 2 Vern. 711. 


Decreed not 20. A. in Conſideration of Marriage and a Portion of 10,000 1. ſettled 


tion = Raby-Caſtle &c. to the Uſe of himfelt for Lite without Impeachment of 


continue, Waſte, Remainder ro his Son tor Lite &c. Cowper Chancellor granted 
but that the Injunction to prevent A. pulling down the Caſtle, becauſe it was an A- 
Caſtle buſe of the Power and Derogatory to the Grant, the latent of that 


ſhould be Privilege being only in Order to cut down Timber and open new Mines, 
repaird a x Salk. 161. pl. 14. Mich. 1 Geo. Vane, v. Barnard. | 
put into as 1 Salk. 161. pl. 14. Mich. 1 Geo. Vane, v. Barnar 
good Condi- 
tion as it was in before the Waſte done. 2Vern. 738. pl 647. Hill. 1716. Vane v. Ld. Barnard.,—Chanc. 
Prec. 454. Ld.Bernard's Caſe S. C. accordin ly—G. ov. R. 127 S. C. and in the ſame Words of Chanc. 
Prec. only that ir adds, that the Defendant Tenant for Life, was Tenant by the Curteſy, which ſeems 
not agreeable to the State of the Caſe in 2 Vern. and 1 Salk. S. C. cited in Cafes in Equity in Ld, 
Talbor's Time, 12 Arg. in Caſe of Ld. Glenorchy v. Boſville. - 2 Chanc, Caſes 3 2. Trin. 32 Car. 
2. Anon. Ld. Chancellor Nottingham declared, he would ſtop pulling down Houſes or detacing a Scat 
by Tenant in Tail after Poſhbility &c. or by Tenant for Life, who was diſpuniſhable of Watte by 
expreſs Grant or by Truſt ———S. P. per cundem. 2 Freem. Rep. 54. Paſch. 1680. in Caſe of Abraham 
v. Bubb. [which ſeems to be S. C.] For this Court will moderate the Exciſe of that Power, and reſtrain 
extravagant * Waſte, it being Pro Bono Publico to reſtrain it; and he ſaid, he never knew an 
Injunction denied o ſtay the pulling down of Houſes by Tenant for Life without Impeachment of 
ſte, unleſs it were to Serjeant Peck, in my Ld, Oxford's Caſe ; and he believed he ſhould never ſee 

this Court deny it again. | 

Tenant for Life without Impeachment of Waſte was order'd not to do Waſte fon Hoods and * Houſes. 
Toth. 147. cites 5 Jac. King v. Blundevile. *Toth. 156 cites 37 Eliz. Morgan v. Penry S. P. — 
S. C. cited Chanc. Rep. 10. Paſch. 27 Eliz. in the Earl of Oxtord's Cale. . : 
Rea fee tet b e:. 3: PA £13 Ng. 264.4 . b. d. ro: CAA 


21. An Injunction to fay Waſte miſt be had upon 4 Bill fled to that 
Purpoſe. P. R. C. 212. 


/0*, 


* 
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22. Tho' a bill is exhibited, yet an Affidavit of Waſte committed or Bur ſome- 
threatned, is ordinarily neceſſary to induce the Court to grant the In- e on fl- 
junction. P. R. C. 213. —— ry” 
even before Subparna . the Court will grant it. Ibid. 213. J,. in the Caſe of Rags Lk 
(lately decreed by this Court) The Court, partly from the Defendant's own Confeſſion, partly be- 
cauſe the Complainant ſeemed not to deſign to renew to the prefent Tenanr, (the Defendant) when his 


Leaſe was out, the Court, being pretty well ſatußed there was D that WW . 
without Aſhidavir. Ibid. 213. 1 n anger that Waſte <vould be done, granted it 


23. An Injunction was pray'd to reftrain Tenant for Nears from doing 
Waſte in a Warren, upon Affidavit of ſeveral great Numbers of Conies de- 
ftroy'd at unſeaſonable Times. It was allo alleg'd, that he cut 'Timber-Trees 
c. (and ſo I ſuppoſe they would have an Injunction for all together) 
Tne Court ſaid an InjunEtion might as well be granted to keep a Man in 
quiet Poſſeſſion of his Houſe. But it being urged, that it was a very 
conſiderable Warren, and that the Leſſees Term was near an End, it was 
granted. P. R. C. 213, 214. 

24. It was ſaid, that for ſtay ing Waſte an Injunction is to be granted 
againſt thoſe only who claim or hold, either immediately or mediately under 
him that prays it. P. R. C. 214. 

25. And tho? this Court will fay a meer Leſſee from doing Waſte, yer 
not (or not ſo eaſily) a Mortgagee or his Leſſce. In Cur. P. R. C. 214. 

26. A very long Leaſe was made by a Biſbop ot London in E. 6. Time, 
and ot which there were about 18 Years to come. The Leaſe was made 
without Impeachment of Waſte, and the Aſſignee articled with Brick- 
makers that they might dig and carry the Soil of ſo many Acres, and ot 
ſuch Depth a Year, but to level thoſe Acres before they dug up others. 
The now Bithop of London having the Inheritance in Right ot his Bi- 
ſhoprick brought his Bill to injoin the digging. And Ld. Chancellor 
Parker ſaid, that before the Statute of Glouceiter Waſte did not lie a- 
gainſt Leſſee tor Years, and the being without [mpeachment of Waſte ſeems 
originally only intended to mean that the Party ſhould not be puniſhable by that 
Statute, and not to give a Property in the Trees or Materials of a Houſe 
pull'd down by Leiſee tor Years Sans Waſte. But he ſaid, that the Re- 
ſolutions having eſtabliſh'd the Law to be otherwiſe he would not ſhake 
it, much leſs carry it further, and that he took this to be within the 
Reaſon of Ld. Barnard's Caſe 3 And decreed accordingly ; But directed 
that the Detendant might carry off the Brick (Earth) he had dug, but 
order'd an Injunction to ftop further digging. W ms.'s Rep. 527. Hill. 
1718. Biſhop ot London v. Webb. 

27. Where there is an Arrear of a Charge upon a real Eſtate, an In- 
junction ſhall go to prevent cutting of Timber upon the Premiſſes charge- 
able. MS. Tab. tit. Injunction cites 27 March 1723. Ld Blaney v. 
Mahon. | 

28. Tenant in Tail may commit Waſt in Houſes as well as in all the other 
Parts of the Eftate, notwithſtanding any Reſtraint to the Contrary ; And no 
Inſtance can be thewn where a Tenant in Tail has been reſtrain'd from 
committing Waſte by Injun&ion of this Court. And Ld. Chancellor 
ſaid, it was refuſed in Mr. Saville's Caſe of Yorkthire, who being an 
Infant, and Tenant in Tail in Poſſeſſion, in a very bad State of Health, 
and not likely to live to full Age, cut down by his Guardian a great 
Quantity of Timber juſt before his Death to a very great Value; the 
Remainder-man applied here for an Injunction to reſtrain him, but could 
not prevail. Caſes in Equ. in Ld. Talbot's Time, 16. Mich. 1733. Gle- 
—_— v. Boſville. : ; . 

29. A Bill may be brought by a Patron againſt a Parſon, ſor an Injunc- 
tion to reſtrain committing Waſte upon the Glebe. Barnard. Chan. Rep. 
399. Hill. 1740. Bradly v. Stratchy. | 


6R (S, a) Re- 


— 


ä r 


522 Waſte. 
(S. a) Relief in Equity. 
Tek tr 1. Amazes given to the Plaintiff for Waſte committed by the Deſen- 
cites 8. & dant upon the Plaintiff's Woods as much as he was damnified. 


Toth. 114. cites 32 Eliz. Brown v. Lady Bridges. 

2, Waſte done by one which held by Covenant, therefore at puniſpable 
by Law, yer holpen here. Toth. 285. cites Songhurſt v. Dixy, 221. 

3. A Leaſe is made for Life, the Remainder over in Fee, the firit Leſſee 
makes Waſte, and becauſe he in the Fee hath no Remedy by the Com- 
mon Law, and Waſt is a Wrong prohibited, he ſhall be holpen in Chan- 
cery. Cary's Rep. 27. cites Crompton 48. 6. 

And where 4. Nota, per Egerton Chancellor, where Tenant for Life is the Re- 
he waſted mainder for Life, tho* there lie no Action of Waſte in Chancery, yet he 
A ſhall be prohibited to do Waſte by the Chancellor, tor Wrong to the 
creed that he Inhabitants, and Hurt to the Commonwealth. Cary's Rep. 36. cites 
ſhould repair Hill. 1 Jac. 


tao Parts. ; 173 
Toth. 123 cites. 23 & 24 Eliza Chapman v. Biſcow. 


Mod. 94 5. Converting a Brewhouſe into Tenements of a greater Value is Waſte 
pl. 4. paſch. notwithſtanding the Melioration, by Reaſon of the Alteration of the 
r Cole Nature of the Thing and the Evidence, and fo reſolved on a Trial be- 
v. Forth fore Hale Ch. J. and the Jury gave the Verdict accordingly, and 100 
S. C. but Marks ſingle Damages, which being trebled amounred ro 2001, which 
the Point the Chancery compell'd Cole to take. Lev. 311. Hill. 22 & 23 Car. 2. 


of the order 
cery does 


not appear. 
Chancery. 


2 Saund. 252. S. C. by the Name of Green v. Cole, but no Mention of the Order of 


6. Leſſee for 500 Years of Land M abont 2001, a Year, built ſeveral Houſes, 
and thereby improved the Rents from 2001. a Year to 14001. a Year, 
and quietly enjoy'd the ſame tor 20 Years and more, and then an Action 
of Waſte was brought for pulling down a Brick-\V all, and cutting down 
Fruit-Trees, and digging Gravel tor laying the Foundations of the 
Houſes built on the ſaid Ground. He brought a Bill ſetting forth, 
That ſuch Building could not be accounted any Waite, but rather a 
Melioration and Improvement of the Land, The Defendant pleaded 
the Starute, by which Proviſion is made for bringing Actions of Waſte. 
Bur the Courr over-ruled the Plea, and order'd the Defendant to anſwer, 
and to ſpeed the Cauſe, Fin. Rep. 135. Mich. 26 Car. 2. Wild v. 
Sir Edward Stradling. ; 

7. Under-Tenant of a Jointreſs commits Waſte pam, ſo as at Law 
the Eſtate was torteited, but inſiſted he had improved the Eſtate from 

401. to 60 J. oe Ann. and offer'd to take a Leaſe of it at that Rent for 
50 Years, and co anſwer the Value of the Timber on a Quantum Dam- 
ROS. Quere. 2 Vern. R. 263. pl. 247. Paſch. 1692. Ligo v. Smich 
& Leigh. 

At the End 8. 8 made a Settlement voluntarily to himſelf for Life, and then to 
of this Caſe his Nephew. Afterwards he committed Waſte Spar/im, and the Nephew 
Is 28 recover'd, ſo as A. could not go out of his Houſe. 2 Vern. R. 263. in 
Maroin is the Caſe of Ligo v. Smith & Leigh, cited as the Caſe of Sir Percival 


ſaid Quzre Hart. 


whether the 
Court will relieve as to the Waſte. 


RY Maſte. 


— ——— 1 Ac * * * mY 


9. A Bill was brought againſt the Executots of a Jointreis, to have a 
Satigfaction out of Aſſets for permiſſive Waſte upon the ſointure of the Tel. 
ratrix &c. Bur by Cowper C. The Bill muit be diimiſs'd; For here is 
no Covenant that the Fointreſs [Pall keep the Fointure in good Repair, and in 
the common Caſe, without ſome particular Circumitances, there is 30 
Remedy in Law or Equity for permiſſive Waſte after the Death of the parti- 
cular Tenant, MS. Rep. 1 Geo. 1. in Canc. Turner v. Buck. 

10. A Cuſtomary Tenant of Lands, in which was a Copper- Mine which 
never had been open d, open'd the ſame, and dug our, and ſold great Onan. 
tities of Oar, and died, and his Heir continued digging and diſpoſing of 
great Quantities out ot the ſaid Mine, The Lord of the Manor brought 
a Bill in Equity againft the Executor and Heir, praying an Account of 
the ſaid Oar; and alleg'd, that theſe Cuſtomary Lenants were as Copy- 
hold Tenants, and that the Freehold was in the Plaintiff as Lord ot the 
Manor and Owner of the Soil; and that the manner ot palling the Pre- 
miſſes was by Surrender into the Hands of the Lord, to the Uſe of the 
Surrenderee, It was inhited tor the Detendants, That it did not appear 
that the Admittance in this Caſe was to hold Ad voluntatem Domini ſecun- 
dum Conſuetndinem &c. without which Words it was inſiſted that there 
could be no Copyhold, as had been adjudged in Lord Ch. J. Holt's 
Time. And it was decreed by Ld. C. Cowper for the Delendant. 
23 Rep. 406. pl. 112. Hill. 171). The Biſhop of Wincheſter v. 

night. 

* A. Tenant for Life, Remainder to Truſtees to preſerve &c. Remain- 
der to C. the Plaintiff in Tail, Remainder over, with Power for A. with 
Conſent of Truſtees to fell Timber, and the Money ariſing to be inveſted in 
Lands &c. to ſame Uſes &c. A. felld Timber to the Value of 3000 . 
without Conſent of Truftees, who never intermeddled, and A. had ſiffer'd 
ſome of the Houſes to go out of Repair. C. by Bill pray d an Account and 
InjunEtion, The Maſter of the Rolls ſaid, Thar the Zimber may be con- 
ſider d under 2 Denominations, (to wit) ſuch as was thriviag, and nor 
fit to be tell'd ; and ſuch as was unt hriving, and what a prudent Man 
and a good Husband would fell 5 order'd the Maſter to take an 
Account & Cc. and the Value of the fo er which was Waſte, and there- 
fore belongs to the Plaintiff, who is next in Remainder of the Inheri- 
rance, is to go to the Plaintiff, and the Value of the other is to be 
laid our according to the Settlement &c. But as to Repairs, the Court 
never interpoſes in Caſe of permiſſive Waſte either to prohibit or give Sa- 
risfaCtion, as it does in Caſe of wilful Mate; and where the Court having 
Juriſdiction of the Principal, (viz.) the Prohibiting, it does in Conſequence 
give Relief for Waſte done, either by way of Account as tor 'Timber 
tel d, or by obliging the Party to rebuild &c. as in Cafe of Houſes &c. 


and menrion'd Lord Barnard's Caſe, as to Raby-Caltle, 2 Vern, 


Bur as to the Repairs it was 1 That the Plaintiff here had no Re- 


medy at Law, by reaſon of the Eftate for ws to the Truſtees Mean between 
Plaintiff*s Remainder in Tail and Defendant's Eftate for Life, and that 
therefore Equity ought to interpoſe &c. and that this was a Point of 
Conſequence. Sed non allocatur. MS. Rep. Mich. Vac. 1733. Lord 


Caſtlemain v. Lord Craven. 


(A) Watch 


| 


(A) Watch and Ward. 


In Falſe Im- 1. 13 Ed. 1. cap. 4. the L' Nacts, That in great wall d Towns, Gates ſhall 
priſonment Stat. of Wincheſter, be ſhut from Sun-ſet to Sun-riſe, and no Perſon 
= _ ſhall lodge in the Suburbs from 9 of the Clock until Day, unleſs his Hoſt will 

ant juſti anſwer for him; and the Bailiffs of Towns, every Week or 15th Day, fhall 


That he was 


Conftable make Enquiry of all Perſons lodged in the Suburbs, or Out-Parts of the 
of B. and Zown; and ſhall call to Account thoſe who have lodged or received Strangers, 
that —_ or ſuſpicious Perſons ; and a Watch ſhall be kept yearly, from the Feaſt of A. 
Brinn wo cenſion to St. Michael, in manner following, viz. in every City 6 Men fhall 


init 
waned toe; keep at every Gate; every Borough ſball have 12, and every Town 6 or 4 


and becauſe Watchmen, according to the Number of the Inhabitants, who ſhall watch 
he refuſed from Sun-ſet to Sun-riſe; and every Stranger paſſing by them ſhall be arreſted 


oy | te Nag till Morning; and if it do not appear to be a ſu/picions Perſon, he ſhall be 


And upon diſcharged ; otherwiſe he ſhall be deliver d to the Sheriff, who ſhall keep him 
this it was #1/] he is duly acquitted Aud where any Perſon will not obey the Arreft, he 
_ ſpall be follow'd with Hue and Cry by all the Town, and the Towns near ; and 
the Defen. Jo Hue and Cry ſhall be made from Town to Town, until he be taken and deli- 


gant did not ver d to the Sheriff as aforeſaid. 

ſhew thar 

the Plaintiff was an Inhabitant there ; and he cannot appoint a Stranger to watch, neither by this Sta- 
tute nor the Statute of 5 H. 4 cap. 3. 2dly, It was moved That the Conſtable cannot impriſon one for 
refuſing to watch, but muſt complain to a Juſtice of Peace, and he may inflict Puniſhmenr upon the Re- 
fuſers, 3dly, That he ought to ſhew it was the Plaintiff's Turn to watch. The Court held, That for 
the firſt Cauſe clearly, the Plea is not good; bur for thgad, Wray held, That the Conſtable might im- 
priſon one for refuſing to watch. Gawdy contra. Anil for the firſt Cauſe it was adjudged for the Plain- 
tiff, Cro. E. 204. pl. 37. Mich. 32 & 3; Eli. in B. R. Stretton v. Brown. 

Serjeant Hawkins ſays, 2 Hawk. pl. C 80. cap. 13. 8. 4. That it has been reſolved, That a Stranger, 
who is not an Inhabitant of a Town, cannot be compell'd by Virtue of the Statute of Wincheſter, to 
keep Watch in it; bur ſays it ſeems to be agreed, hat every Inhabitant is bound to keep it in his 
Turn, or to find another \iicient Perſon to keep it for him: From whence it follows, that he is indict- 
able 12 a Refuſal ; but it is not agreed that he may be committed by the Conſtable till he conſent to do 
his Duty. F 

S. was indiQted for that he, on the 19th of June c. and before, being an Inbabitant, was ſummon'd to 
evatch with B. a Conſtable, but made Default. Exceptions were taken, firſt, becauſe it does not ſay that 
be continued to be ſo, 2dly, That Notice was given him to watch within the Pariſh. 3dly, becauſe it was 
that he did not watch with B. a Conſtable ; whereas he ſhould have ſaid That he did not watch at all; 
for poſſibly he might watch the ſame Night with another Conſtable. It was anſwer'd, That this In- 
dictment is founded at Common Law, and not upon the Statute of Winton. And as to the 2d, there 
may be an extra Parochial Place where the Conſtable is to watch. But nothing was ſaid as to the 3d 
Exception. The Court bid them demur to the Indictment; for they would not quaſh it. 5 Mod. 393. 
Paſch. 10 W. 3. B. K The King v. Stainford, | | 


Water- 


(A) The Original. And in what Caſes they may be 


diverted. 


I. A Water-Courſe does not begin by Preſcription, nor yet by Aſſent, 

but begins Ex jure Nature, having taken this Courſe naturally, 
* cannot be averted; per Whitlock J. 3 Bulſt. 340. in Caſe of Sury 
v. Piggott. 

2. 15 one had ancient Ponds, which were r wes 3 by Chanels out of 
a River, he cannot change the Channels, if any Prejudice accrue by ir to 
to another; Per Cur. Her. 32. Mich, 3 Car. C. B. Duncomb v. 
Randall. 

3. Suppoſe a Man has a Water-Courſe running thro his Ground, and 
his Neighbour diverts it, this is no 'Treſpaſs; but if by diverting it he 
turns it on his Neighbour's Houſe &c. it will be a Treſpaſs; per Cur. 
8 Mod. 274. Trin. 10 Geo. in Caſe of Rey nolds v. Clerke. 


(B) Action. // bat Action lies of a Water-Courſe, or 
ſor ſtopping or diverting it. 


1. IF a Man flops a Water-Conrſe in his gun Soil to the Nuſance of his 


[the Plaintiff's] Franktenement, he to whom the Nuſance is done 
ſhall not have Treſpaſs Vi & Armis of the Act done in his the Detendant's] 
own Franktenement. Quod nota. Br, Treſpaſs, pl. 78. cites 3 H. 4. 5. 

2. In Caſe by one who had Franktenement in a Mill, againſt one that g © cid 
had Franktenement in a Meadow, the Plaintiff declared That the De- Arg. 3 Mod. 
fendant diverted multum Curſus Aque per Levationem Were &c. ex tranſ- 49.— 
verſo Curſus Aque illius & foſſato in prato preditio facto, per quod multum 2 REY" 
Aque ques ad Molendinum illud currere conſucvit, e contra recurrit & anti- Torn 3 
quum Curſum ſuum divertit; ſo that the Mill which was uſed to grind 2 v. Pain, 
eve of Corn in a Day, can hardly now grind one. The Queſtion was Trin. 15 

hether Aſſiſe of Nuſance lay or not, ſuppoſing that the Detcndant di- Sliz. The 


verted Curſum Aquæ, where only a Part of the Water was turn'd. D. —＋ 
248. b. pl. 80. Paſch. 8 Eliz. Anon. ill Plea; 
whereupon 


the Plaintiff demurr'd, and pray'd Jud t; but becauſe it appear'd by the Count that the Plaintiff , 


was ſeiſed of the ſaid Mill in Fee, ſo that he ought to have Aſſiſe of Nuſance, and not an Action of the 
Caſe, the Court would not give Judgment for the Plaintiff. 2 

In Aſſiſe of Nuſance pro Diverſions majoris partis Curſus Aquæ, the Plaintiff recover'd by 2 
coram Harper & Weſton. Ibid. cites Mich. 12 & 13 Eliz. M yke v. Serle, but ſays that Error was 
brought thereof in B. R.——S. C. cited 4 Rep. 89. a. and ſays the Judgment was affirm'd. 


6 8 3. Ejeliment 


* 


% 


Water-Courſes. 5 
Yelv. 243. 3. Ejettment lies not of a Water-Courſe; but it muſt be of ſo many 
B. K. S.C. Acres of Land cover'd with Water. Brownl. 143. Mich. 6 Jac. Chal- 


— 3 . lenor v. Thomas. 

I. 213. 
. ſeems to be S. C. and ſays it was 7 that Ejectment lies de Aquæ Curſu.———S. C. cited 
Poph. 167. by the Name of Challoner v. Moore, as adjudg'd Mich. 6 Jac. that it does not lie of a Wa. 
tering Courſe. 
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Brownl. 143. 4. Where a Water-Courſe is diverted, if the Land under the Water or 

S. P. in S. C. River does not belong to the Plaintiff, but the River only belongs to him, 
then upon Diſturbance his Remed is Action on the Caſe only; & non aliter. 
Quod nota. Yelv. 143. in Caſe of Challoner v. Thomas. 


* 


* 
# 


(C) Declaration and Pleadings. Good or not. 


Bendl. 215, t. IN Caſe for diverting a Courſe of Water, which run from ſuch a 
216. pl. 249. Place in a Conduit to the Plaintiff”s Honſe, neither the Writ nor 
8 che Court ſuppoſed the Plaintiff to be Owner ot the ſaid Houſe at the Time of 
g5, : . — . * 

and ſays the he Diverſion, but only at the Time of the Action commenced, viz. Quod 
Plaintiff had cum Querens ſeiſitus exiſtat &c. and did not ſay Extitit &c. and fo the 
his Judg- Plaintiff not being damnified, he could not have Judgment. D. 319g. b. 
chat Kimſelf 320. a. pl. 17. Mich. 14 & 15 Eliz. Moor v. Brown. 


f Coun- 
ſel with the Defendant — And at the End of the Caſe in Dyer it is ſaid, That upon Search of the Roll 
it appears that Judgment was given, and the Plaintiff confefs'd Satisfaction of the Damages, and the 
Defcadant after wards brought Writ of Error. 


2, In Caſe the Plaintiff declared, that the Defendant exaltavit ſtag- 
num, by which the Plaintiff's Meadow was jlooded ; the Defendant plead- 
ed Not Guilty, and the Fury found, that erexit /tagnum ; and if erectio 
& exaltatio are all one, then they find the Detendant Guilty; if not, 
then they find him Not Guilty. ſudgment was given tor the Plaintiff; 
Upon Error brought all the Juſtices held, that erigere is de novo face- 
re, but exaltare is in majorem altitudinem attollere, but at length the 
Judgment was affirmed ; For the Ch. J. had turned all his Compani- 
ons, when he came to be of Opinion that it was all one, And ſo the 
Caſe paſſed againſt the Plaintiſf in Error. Godb. 59. pl. yo. Mich. 28 

& 29 Eliz. B. R. Giles's Caſe. 

3. In Caſe the Plaintiff declared, that he was ſeiſed of certain Mills, 
and preſcribed that Magna pars Aquæ cujusdam Rivali ran from H. to 
the ſaid Mills, and that Detendant broke down a Bank, and diverted 
it &c. Ic was aſſigned for Error, that it was uncertain how much 
of the Water ſhall be comprehended in thoſe Words (Magna pars Aquæ) 
and it the Truth be that the ſame River before its coming to the Mills 
divides itſelf into Branches whereof one only runs to the Mills, the 
better Form was to preſcribe to have Aquæ curſum to the ſaid Mills; 
For every one of the Branches is Aquæ Curſus; Quod fuir Conceſſum 
as to this Point; Bur reſolved, that though the Count might have 
been better, yet in Subſtance it was good enough, it not being poſſible 
to ſhew how much of the Water run to the Mills, and the Quantity 
is not material, in as much as the Defendant by breaking the Bank di- 

verted the Water which thould run to the ſaid Mills. 4 Rep. 88. b. 89. 
a. Paſch. 43 Eliz. B. R. Correll v. Lutterell, alias, Lutterell's Caſe. 
Caſe &c. for that he was ſeiſed of two Acres of Meadow in D. 
8 J. Q. the Leſſor of the Defendant was ſeiſed in Fee of a Water-Mill 
in D. whereunto the Water run out of the River S. by the ſaid rwo . 
7 ' Acres, 


: a 


C . At. « 


Water-Courles, _ 
Acres, and that the ſaid J. Q. erected ripas ftagui Molendini præ- 
dict* jo high that the Water overflowed the taid Meadow &c. It was 


moved in Arreſt of Judgment, 1it. That here was no Place laid where 
the Stagnum molendini was, ſed non allocatur; For it ſhall be intended 


in the Vill where the Mill is. adly, That the Requeſt to abate it was 


made to the Leſſee who had no Authority to abate it, it being erected in 
time ot the Letlor ; ſed non allocatur; For the Continuance is a Nuſance 
by him, and Action lies againſt him. Adjudged for the Plaintiff. Cro. 
J. SSS. pl. 18. Mich. 17 Jac. B. R. Brent v. Haddon, 

5. B. having an antient Water-courſe to a Mill, and the ancient Banks 
being hollow, a Dam was made by Direct ion of certain Fuſtices a Rood 
trom the River-Bank in the Ground of C. and fo the River was held in. 


FJ. S. cut up the Dam, whereupon B. brought an Action for ſubverting Ri- 
pam cujuſdam Rivi Upon a Trial betore Hobart Ch. J. after Evidence 
he cauſed it to be ſtayed, the Declaration being inſuficient, (as it was 
atrerwards held by the Court to be) and ordered the Plaintiff to take 
a new Writ, as his Caſe was, de guadam Ripa, Anglice a Dam, includen- 
te Ripam prædictam; | whereas] it was before laid to the Bank time out 
ot Mind. Hob. 193. pl. 244. Biccot v. Ward. 

6. In Caſe for breaking down an ancient Dam upon the River D. by which Skin. 65. pl. 
a great Part of the Water of the ſaid River from its ancient and uſual 10. Mich * 
Courſe to the Mill of the Plaintiff upon the ſaid River was diverted, by — — g 
which &c. ad Damnum &c. Ir was objected, that it is not ſheun that Hebleth- 
the Mill was ancient, nor that the Defendant time whereot &c. had re- waite 8. C. 
paired the Dam, bur only called it an ancient Dam; nor that the Water — 
at the time whereof &c. run this Way, but only that Detendant had di- 2 I — 
verted it trom its ancient and uſual Courſe. Upon theſe Exceptions the Paith, 22 
Caſe depended long. North Ch. J. held the Declaration ſufficient, to Car. 2 B. R. 
which Levins inclin'd, but Hæſitanter. Windham and Charleton e contra. S. C Curia 
North being made Lord Keeper, Pemberton Ch. J. held it good, to a lg 
which Windham now agreed, and Levins hæſitanter. And Charleron 9 Hill. 1 & 
totis Viribus contra. And fo it hung till another Term, and then ad- 2. Jac. 2. B. 
judged for the Plaintiff; and 2 ment ſaid to be affirmed in Error. K. K-vlett- 


3 Lev. 133. Trin. 35 Car. 2. C. ulmes v. Hoblethwaite. nag 


Y 2 C. argued 
but ro Judgment. Carth. $4. Mich. 1 W. & M. in B. R S. C. and Judgment affirmed. 


z Mod. 48 Hceblethwaite v. Palmes Mich. 36 Car. 2 B R. S. C. The Court held, that the 
Word (Solet) implics Antiquity, and will amount to a Preſcription; & ſolitus curſus Aquæ runnin 
to a Mill, makes the Mull to be ancient; for if it be newly erected there cannot be ſolitus curſus A- 
quæ towards that Mill, for which Reaſons the Judgment in the original Action was affirmed in Hill. 
1 W. But the Ch . was of Opinion, that if the Cauſe had been tried upon ſuch a Declaration, that 
the Plaintiff ought to prove his Preſcription, or elſe he mult be nonſuit. 


75. Caſe for diverting of a Water-Courſe in per and trans Moaſſuag. Al- Comb. 43.8. 
ter Verdict for the Plaintiff, it was moved in Arreſt of Judgment, 5 1 in 
That he doth mot /ay for what Uſe, whether Family, Cattle, or Field 3 oy 
and it it was not uſetul when it run, it cannot be attionable ro divert Water.” 
it. 2 Show. 50). pl. 470. Hill. 2 & 3 Jac. 2. B. R. Glynne v. Ni- Courle by a 


cholls. Stranger the 


CY g cfendant 
demurred to the Declaration, and took an Exception thereto that no Title is made in the Declaration 


to the Water-Courle, nor for what Uſe it was. But adjudged pro (quer. — Per Holt Ch. J. ſappoſe a 
Water-Courſe runs to my Ground, and I have no Uſe for it, and one upon another Ground diverts 
it before it comes to mine will an Action lie? Muſt not you Jay ſome ¶ſe for it? Show, 64 in Caſe 
of Palmer v. Keblethwaite. 


8. In Caſe the Plaintiff declared, that the 1ſt. of May 1 W. & N.. 
he was poſſeſſed of a Houſe from which a Courſe of Water per & trans the 
Garden of the Defendant Currere debuit & d-bet &c. the Court gave 
Judgment for the Plaintiff niſi; but an Exception being taken becaule 

e does nit ſay that the Water ever ran from the Houſe, or that he c 
poſſeſſed of it, but only that debuit, the Court ordered it to be put into 


the 


* 26 Waver. 


the Paper again; & adviſare vult; and afterwards this being a poſſeſſo- 
ry Action it was ruled to be well enough. Skin. 316. Paſch. 4 W. & 
* NM. in B. R. Jackſon v. Savage. 

Skin. 389 pl. 9. In Caſe the Plaintiff declared, that he was poſſeſſed of an ancient 
. * ac- Metiuage in Com. S. and that a certain Water-courſe at D. currere debu- 
dagen the It & adhuc debet in quendam fontem, and as often as the Well overflowed 
firlt Objecti- r4# into the Plaintiff's Houſe for his necef/ary Uſe, and that the Defendant 
on of the dig the Ground ſo near the Well and plac'd a Ciſtern there, fo that the 
88 Hater was diverted and did not overflow from ſuch a Day whereby the 
quo it is not Plaintiff loſt his neceſſary Water. After Verdict for the Plaintiff it was 
neceſſary in moved, iſt. That there was no Terminus a quo. 2dly, That it is not 4. 
this Caſe, he yerred that it uſed to overflow. 3dly, Neither is there a ſufficient Diver. 
3 that Hon alleged; But reſolved that it is not neceflary to allege a Terminus 
the Stream A quo, and that the other Informalities are cur'd by Verdict; and 
was uſed to hen ng tor the Plaintit, Comb. 231. Mich. 5 W. & M. in B. R. 


run to the Prickman v. Trip. 
Well, and 22 T2 FRY 151 | 
he having diverted it when it was at the Well, this is a Tort, and it is not material from whence it 


comes; to which it was ſaid at the Bar, that the Terminus was neceſſary, otherwiſe the Jury could not 
know that there was ſuch a Current, if it be not ſhexwn ; but per Cur. this ought to have been in Proof, 
but it is not material after a Verdict. And as to the 2d, it was held, that conſuevit & debuit is ſufficient : 
and as to the 3d. That no At of Diverſion is alleged, for it is not ſufficient to ſay that he had diverted 
the Current, but he ought to jew ſuch an Act which was the Cauſe of the Diverſion, which the Court 
might adjudge a ſufficient Cauſe ; ſed non allocarur ; and after it was adjudged for the Plaintiff, and that 
the Count was good after a Verdict though it m_— have been in a better manner; for it was not al- 
leged, that the Water had uſed to run from the Well to his Houſe ſo certainly as it might have been; 
but all theſe Things ſhall be intended to be proved upon Evidence, and fo aided by the Verdict. Skin, 389. 
pl. 25. Mich. 5 W. & M. in B. K. Prickman v. Tripp. 


10. In Caſe ſor diverting a Water-Courſe which the Plaintiff had to 
a Mill, he counted that the Defendant intending to deprive him of the Profit 
of the ſaid Mill did divert the Water ab antiquo curſu ſuo per quod he 
could not molare fo faſt &c. Aſter Verdict it was moved, That he did #ot 
ſay, that he diverted the Water from the Mill, but from its ancient Courſe, 
per quod Sc. and that Molare was inſenſible; But the Plaintiff had his 
Judgment; and they held, that the Word (Molare) being inſenſible 
no Damages could be given for it, and that the Declaration had been 
good if that Part had been leſt out. 5 Mod. 206. Paſch. 8 W. z. B. 
R. Richards v. Hill. 


For more of Water-Courſes in General, See Indictment l 
Nulance, and other proper Titles. Wills, 


Waver. 


(A) How it may be. 


Our [ were made] Fointenants by a Deed delivered to 3 in the Abſence 
of the 4th. afterwards the th. comes and would waive en pais but 


F 


non potuit without Record; and in the Argumentof the Caſe it is put, "Rs 


__ I. 


Waver. 629 
the Law is the ſame ot a Remainder, but it is ſo without doubt of a _ | 
Remainder in Tail, becauſe ot the Prejudice to the Iifue. Arg. Mo. 8 
Cites 13 R. 2. Fitzh. Jointenants, pl. 9. ; 
2. It Eſtate be granted by Fine to tuo, or to one for Life, and to the 

other in Remainder in Fee, there this cannot be waived bur by Retuſal 
thereof in Court of Record. Br. Waiver de Choſes, pl. 41. cites 8 H. 
4. 19. 

3. Where Land is deviſed to W. N. this is veſted in him by the De- ; 
viſe. So where Leaſe is made to one for Life, the Remainder to W N. 
this is veſted in him by the Livery, and thoſe cannot be waived bit 
Dijclaumer in Court of Record, but a Gift offered to a Man may be retuſed 
by Parol, bur if it be taken it cannot be waived after without Diſclaim- 
er in the Court of Record. Br. Waiver de Choſes, pl. 41. cites 8 H. 4 
19 


4 Waiver of Fointure is good enough en Pais, becauſe the Jointure 3 Rep. 26. 
is not created but by Ce, which may be waived by Paro en Pais by all S. C. 
3 Mo. 254. pl. 401. Mich. 29 & 30 Eliz. B R. Butler v. 

aker. 


(B) By whom Waiver of a Thing may be. Of”. 


what. 


1. IN Cui in Vita the Tenant ſaid that he was in by Deſcent as Heir 
of his Father, and prayed his Age, and the Demandant ſaid, 

that the Land is de viſable by Teſtament, and that the Father deviſed it 
to the Son in Tail, the Remainder over in Fee &c. Quære; For it ſeems 
that he ſhall not have his Age; For he cannot warve the Deviſe and take 
to the Deſcent in Fee by reaſon of the Advantage ot him in Remainder. 
Bur it ſeems, that it the Deviſe had been ro him by his Father in Fee, 
he might waive the Deviſe and take to the Deſcent ; Note the Difler- 
ence. Br, Waiver de Choles, pl. 1. cites 3 H. 6. 46. | 

2. A Man was buund to Baron and Feme, and he made the Feme his So if a Bond 
Executrix and died, and fbe brought Debt upon Obligation as þ xecutrix be made to a 
of the Baron, and well per Cokain J. tor the may waive it by the Co- — = 
verture and refuſe the Survivorſhip. Contra per Weſton Serjeant. Br. the Baron 
Waiver de Choſes, pl. 13. cites 4 H. 6. 5. dics, and the 


Feme takes 
out Adminiſtration and ſues as Adminiſtratrix, but dies before Judgment, yet this is a ſufficient Elce- 


tion and Waiver. Noy. 149. Norton v. Glover, 


3. Infant or Feme-Covert may at full Age or Diſcoverture wave Leaſe or 
Gift made to them during the Coverture or Nonage. Br. Waiver de Choſes 


pl. 49. cites Doct. & Stud. 
If a Man takes a Leaſe for Years rendering more Rent than the Land Executor 


: k | | 4 cannot 
is worth, and dies, his Exccutors ſhall not walve the Leale if they have ef 


Aſſets, but if they have not Aſſets they may waive it by ſpecial pleading. Br. gem come 


Waiver de Choſes, pl. 49. cites Doct. & Stud. wo = per 
oll . 
Sti 52 Mich. 23 Car. B. R. Vandicoot's Caſe. Ibid 61. per Roll ] accordingly, but per Bacon 
]. contra it the Executor finds the Rent to be more than the Land is worth, in the Caſe of Kale v Jo- 
celvn. —— Executor cannot waive a Term if he has Aſſets, but if he has net Afets he may; Per Koll 
Sti. 119. in Caſe of Corniſh v. Cowſie. Held that he cannot waive it unleſs it had been ſpecially al- 
— that the Rent was greater than the Value of the Land; and then peradventute by Special Plcad- 


ing be ſhould be diſcharged. Cro. J 549. pl. 10. Mich. 17 Jac. B. R. Mawle v. Cacyftyr. 


6. T 5. Wheie 


4 


.- RY 
thn. wy 
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Br. Aſſiſe, 


pl. 310. 
Cites 8. C. 


Br. Execu- 
tors, pl. 46. 


Cites 8. C.— 
Br. Replea- 


der, pl. 9. 


cites S, C. — 


5. Where Leaſe or Remainder is limited to a Parſon, Biſhop, Abbot &c. 
they cannot waive it. Contra of their Succeſſor, if they do not take the Pro- 
fits. Br. Waiver de Choſes, pl. 49. cites Doct. & Stud. 

6. _ Waiver of Privilege by one of the King's Servants, who was 
after taken in Execution by Conuſee of a Statute, Ld. Chancellor ſaid, 
the Privilege is the King's Privilege and not the Servant's. And the Co- 
nuſee was order*d into Cuſtody of the Warden of the Fleet. 2 Chanc. 


Caſes 69. Mich. 23 Car. 2. Sir Ph. Howard's Caſe. 


(c) Ples hat ſhall be ſad a. Waiver ir 
Pleadings. 


1. IN Aſſiſe by two Parceners againſt the third, he pleaded Partition in Bar 

I. againſt the one, and to the Aſſiſe againſt the ot her; and per Cur. by 
his pleading to the Aſſiſe againſt the one he has waived his Bar. Br. 
Waiver de Choſes, pl. 17. cites 30 Aſſ. 5. 

2. An Infant who ſued by Prochein Amy, would have difallow'd his 
Suit and was not ſuffer'd, becauſe he was an Infant, if the Detendant 
Joins Iſſue and after makes Default, yet the lilue thereby is not waived. 
Br. Waiver de Choſes, pl. 37. cites 34 Ai. 5. Contra 38 E. 3. 38 H. 6. 
33. and 16 Aff. 13, | 

3. In Debt againſt two Executors, if the one pleads in Bar to the Iſſue 
and after comes the other, and pleads to the Writ, and the Plaintiff re- 


plies to it, he has waived the Advantage of the firft Plea. Br. Waiver 
de Choſes, pl. 8. cites J H. 4. 12. 


Br. Enqueſt, pl. 12. cites S. C. 


Br. Demur- 
rer, pl. 1. 
cites S. C. 


Br. Brief, 
pl. 368. 
cites S. C. 


4- Where a Man pleads à good Plea or Replication, and alſo demurs upon the 
Plea or Declaration of the other, there the Plea or Replication ſhall ſtand, 
and the Demurrer is void, and waiy'd, per Priſot. Br. Waiver de 
Choſes, pl. 4. cites 33 H. 6. 10. | 

5. It a Man makes Default after Plea pleaded, and Iſſue join'd or De- 
murrer in Law, there by this, the Plea the Iſſue or Demurrer is waived, 
and Fudgment ſhall be by Reaſon of the Default. Br. Waiver de Choſes, 
pl. 32. cites 38 H. 6. 33. | 

6. In Ceſſavit of two Acres, the Tenant to one Acre ſaid, That he held it 
of him by Fealty and 24. and the other by Fealty and 1 d. which were open 
and ſufficrent to his Diſtreſs Abſque hoc, that be held both the Acres Modo & 
Forma, viz. by one entire Tenure, in this Caſe the Pleading of Open to 
his Diſtreſs does not waive the Plea to the Writ ; Per Cur. Br. Waiver de 
Choles, pl. 33. cites 10 E. 4. 2. 

J. Where the Feme claims Dower by Poſſeſſion in Law in her Baron, it 
ſuffices to conclude ; and ſo ſee Dowable by the Law, and need nor con- 
clude, And ſo ſeiſe que Dower la poet; For this Concluſion will waive 
the Special Matter. Br. Waiver de Choſes, pl. 26. cites 21 E. 4. 60. 

8. When one pleads in Abatement, and alſo in Bar ot the Action, the 
Plea in Bar waives the Plea in Abatement of the Writ, unleſs it be 
where the Life is in Jeopardy in Caſe of Felony, and that is n Favorem 


2 Cro. E. 495. pl. 14. Mich. 38 & 39 Eliz. B. R. Kirton v. Wil- 


9. It 
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9. It one is ſued by the Addition of Baronet wWho/ is not ſo, yet if he Affirm'd in 
appears by that Name, and judgment is given againſt him, Execution may Error ; for 
be had againſt him by the ſame Name. Roll Re . 450. pl. 12. Hill. 14 fer Haugh- 
Jac. adjudg'd in B. R. and ſays, that Paſch. 16 Jac. the Judgment was = — 
affirm'd in the Exchequer-Chamber per tot. Cur, Markham v. For. and — 5 


teſcue. he has loſt 
17 the Advan- 


tage of the ſaid Miſnoſmer. 2 Roll Rep. 50. S. C. 


10. Where Matter is pleadable in Abatement, the Benefit of it is loft And the 
by pleading to Iſſue. See Carth. 60, 61. in Caſe of Boſon v. Sandford. Funding of the 


2 will 
not abate the Mirit, it not bein in Iſſue, and ſo is Ex abundanti and void. Kelw. 21. in Cale of the 
Archbiſhop of Canterbury v. Sir Hugh Conway. 


(D) Of Phadings. In what Caſes a Man may waive 
the Plea or Iſſue, and plead another or the General 
Iflue after Plea enter d. 


1. IN Mortdanceſtor the Tenant vouch'd, and the Vonc hee was ſum- So if a Man 
mon d, and yet the Tenant waived the Voucher, and pleaded the Gene: onnterpleads 


ral Iſſue to the Points of the Writ. Br. Waiver de Choſes, pl. 44. cites 7 4 
: may at an- 
31 E 1. Firzh. Mortdanceſter 48. as He 
waive the 


Counterplea and grant the Voucher, Br. Waiver de Choſes, pl. 38. cites 4 E. 3. 56. and Fitzh. Counter- 
plea de Voucher, 66. 


2. Tenant by Receipt may waive his Receipt at a Day after. Br. Waiver 
de Choſes, pl. 30. cices M. 17 E. 2. 

. After one has pleaded to the Writ he may waive this, and plead to the 
Ain, notwithſtanding the Demandant has replied to the Writ, The- 
loal's Dig. lib. 16. cap. 8. S. 1. cites Trin. 8 E 3. 417. 

4. Aſiſe againſt Baron and Feme, by Name ot John Stile and Alice gr. Anic., 
Stile, and did not ſay his Wiſe; and the Feme pleaded in Bar, and the pl 250. cites 
Man ſaid that the ſaid Alice is his Feme, not namcd Feme, Judgment of the 6 S 
Writ. Upon which they were adjourn'd into Bank; at which Day the 8 - 
Plaintiff waived his Plea to the Writ, to have the Plaintiff barr'd upon the = 8. i 2h y 
Plea in Bar of the Feme. The Plaintiff ſaid that he ſhall nor. waive it, cites S. C. 
inaſmuch as ir goes in Abatement ot the Writ. Et non allocatur ; For 
the Waiving goes in Advantage of the Plaintiff, ro have his Writ to 
ſtand ; and alſo rhe Plaintiff ſhall not diſable his own Writ. And ſo fee 
that the Defendant may waive his Exception at the Day of Adjournment. 


Br. Waiver de Choſes, pl. 29. cites 23 All. 4. | 
5. In * Afiſe and Action of + Waſte, it the Defendant pleads a Bar, he * $ P. Tho' 


may come after and waive the Bar, and plead the General Iſue ; per Thorpe 2 . 
Ch. J. Br. Waiver de Choſes, pl. 28, cites 38 E. 3. 24. Waiver de 


Choſes, pl. 


48. cites 34 H. 6 29. bid. pl. 5. cites 8 C. per Cur— f Br. Waiver de Choſes, pl 47. cites 8. C. 


A Man may waive his Bar, and plead the General Iſſue, but not plead to the Writ after Bar, Ir. 
Aſſiſe, pl. 107. cites 1 Afl. 17. 


6. In Coſnage the Tenant pleaded Eſtoppel by Fine levied of the ſame An- 
ceftor, Farm if he ſhall ſay that he died ſeiſed; and the Demandant 
confeſs'd, 


and avoided the Eftoppel; and therefore the Tenant would 180 
Waive 


* tus 
* 1 
— 
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waived the E/toppel, and pleaded in Bar. And the Opinion of the Court 
was, that he could not. But in Aſſiſe of Mortdanceftor he may. Note the 
Diverlity. Br. Waiver de Choſes, pl. 6. cites 40 E. 3. 19. 

7. In Aſſiſe che Tenant pleaded Feoff ment of the Anceſtor of the Plaintiff, 
whoſe Heir &c. by Deed with Warranty. The Plaintiff denied the Deed. 
The Tenant retook the Deed, and ſaid that he is in by Feoff ment, without 
Tort done. And he was compell'd by the Court to redeliver the Deed to 
the Court, or otherwiſe he had been awarded to Priſon, and the Aſſiſe 
taken upon the Traverſe of the Deed. Quære. Br. Waiver de Choſes, 
pl. 19. cites 41 Aff. 20. R | | | 

8. It a Man pleads Plea to the Writ in Aſſſe in proper Perſon, or by Attor- 
pl Eo ney, upon which they are at Iſſue, and adjourn'd for the Trial, in this 
Tbeioal-s Caſe he cannot waive it, and plead in Bar. But where a Man pleads to 
Dig. lib. 16. the Aſſiſe by Bailiff, there he may come after in proper Perſon, or by At- 


cap. 8. S. 3. torney, and plead in Bar Matter of which Certificate of Aſſiſe lies. Br. 
Cires S. C. ai ver de Cholli 1 4 

. 1. Waiver de Choſes, pl. 7. cites 50 E. 3. 19. 
accordingly ; 8 PS 
but ſays, that otherwiſe it is where it is triable by Judgment of the Court Ec. So it was held, that af. 
ter the 'Venant had pleaded to the Writ a Recovery had againſt him by a Stranger pending the Writ, 
and a Demurrer was thereupon ; If he ſees the Opinion of the Court againſt him, he may plead 
the ſame Plea to the Action. Ibid, cites 5 H. 7. 40. | 


— 


Br. Aſſiſe, 


9. If the Parties demur in Law, yet always before the Judgment he 
may waive the Demurrer, and join Iſſue ex Aſſenſu Partium. Br. Waiver 
de Choſes, pl. 43. cites 11 R. 2. Fitzh. Ittue, 146. 

10. It an Infant pleads by Guardian, he may atterwards waive the 
Plea, and plead in proper Perſon. Bat it a Man of full Age pleads by 
Attorney, he thall not waive it; for he himſelt made the Attorney. But 
in the other Caſe the Court admits the Guardian, whoſe Act ſhall not 
prejudice the Infant. Note the Difference, and ſee the Book. Br. 
Waiver de Choſes, pl. 35. cites 3 H. 6. 16. 

11. In Quare Impedit the Defendant pleaded that the Plaintiff was 
made a Knig bt after the laſt Continuance, Judgment of the Writ. And 
thereupon they were at Iſſue; and alter the Plaintiff came, and would 
have waived the Averment, and demurr'd in Law, and could not without 
acknowledging the Exception, and then his Writ thall abate. Quod nora, 
and take Heed ; tor it is peremptory. Br. Waiver de Chotes, pl. 9. 
cites 7 H. 6. 15. | 

12. In Præcipe quod reddat, if the Tenant prays Aid of a Stranger, 
which is granted, yet he may waive-the Aid, and plead alone, before the 
Prayee appears and offers to join, but not after; but he may conteſs af- 
ter. Br. Waiver de Choſes, pl. 40. cites 4 E. 4. 28. 


But on an 13. Note tor Law, that the King after the Demurrer taken for him, and 
— 4 enter d, may waive the Demurrer in Law, and join an Iſue. Br. Waiver 


Statute, if de Choſes, pl. 24. cites L. 5 E. 4. 122. 

the Defen- * o 

dant makes Bar, and traverſes the Plea, there the King cannot waive ſuch Iſſue render'd, and traverſe 
the former Marter of the Plea, as he wy upon Traverſe of Office &c. where the King is ſole Party, 


and intitled by Matter of Record. Br. Prerogative, pl. 116. cites 34 H. 8. Per Whorwood, Attorney- 
General, 


For more of Waver in General, ſee Oevile, Diſagreement, Join⸗ 
treſs, and other Proper Titles. 


(A) Weights 


(A) Weights and Meaſures. 


6 I Debt upon an Obligation the Queſtion was, How a Mile in Law Cro. E 267. 
ſhall be confirued for Carriages, whether by Paces, reckoning five pl. 2. Hill, 
Foot to a Pace, or otherwiſe. Gawdy and Wray conceived that the 34£1iz.B.R. 
Pleading the Diſtance by Paces is well enough; tor if 1000 Paces make a Earle * 
Mile, ſo many 1000 Paces is tantamount to ſo many Miles. But the Gawdy held, 
Doubt was, How the Miles ſhould be conſtrued; for Wray ſaid, That That a Mile 
in the Caſe of Cambridge it was holden, that a Mile ſhall be taken the ſhall be con- 


moſt near way, and ſhall not be taken as a Bird ſhall ly. Cro. E. 212. — 4 
pl. 3. Hill. 33 Eliz. B. R. Minge v. Earle. the Engliſh 
Form, and 


not according to the Geometrical Computation. And by Fenner J. If the Queſtion had been upon the 

Stature, the Miles ſhall be conſtrued according to the uſual Ways for Carriages ; but upon the Condi- 

tion of irs being within 4 Miles, if it be within 4 Miles any Way, the Condition is broken ; where- 

fore it was adjudged for the Plaintiff. | | 
2. If one ſells Land, and is obliged that it contains 20 Acres, this ſhall Upon a 

be according to the Law, and not according to the Cuſtom of the Coun- —— A 


try; per Gawdy J. Cro. E. 267. pl. 2. Hill. 34 Eliz. B. R. in Caſe of of Land, 


Wing v. Earl. Popham faid 

k it had been 
reſolved by all the Juſtices, That if one be obliged to aſſure 20 Acres of Land, the Acres ſhall be ac- 
counted according to the Eſtimation of the Country where the Land lies, and not according to the 
Meaſure limited in the Statute. Cro. E 665. pl. 15, Paſch. 41 Eliz. C. B. Some v. Taylor. 


3. In a Common Recovery, the which is had by Agreement and Con- 
ſent of the Parties, of Acres of Land, they ſhall be accounted according 
to the accuſtomable and uſual Meaſure of the Country ; and nor according 
to the Statute of 33 [34] E. 1. De Terris Menſurandis. 6 Rep. 691. a. 
cites it as adjudged in the Beginning of the Reign of C. Eliz. in Bruyn's 
Caſe. 

4. If one brings an EjetFment or a Præcipe of 100 Acres, it ſhall be ac- ,, 5+ 
cording to the Statute Meaſure; bur if he bargains and /e//s 100 Acres of , 1 : 
Land, that ſhall not be according to the Statute Meaſure, but after the cites S. C. 
uſual Account in the Country. Cro. E. 476. in pl. 4. cites it as adjudg'd 


ſo in Andrew's Caſe. ; | 
5. M. granted to T. 100 Acres of Land in Bl. Acre, and 60 in Wh. A. But if I 


g ' in G. and H. in which the Acres have a great 
cre and 20 of Meadow in ſuch a Meadow Claſe contain- 


are known by Eſtimations or Limits, there he ſhal! take the Acres as wa 
they are 1 in the ſame Places, be they more or leſs than the Sta- OS — 


tute; for they paſs as they are there known, and not according to the Mea- Eſtimation, 
ſure by the 3 Poph. 5s. pl. 4. Trin. 36 Eliz. B. R. Morgan v. 2 * 
Tedcaſt le. pg on, ”, 


cres of the 


her, there he ſhall have them according to the Meaſure by the Statute, becauſe the 
NV Choſe 3 not known by Parcels or by Meets and Beunds ;, And ſo it differs from the firſt Caſe, 
And upon the Caſe then put to Anderſon, Brian and Fenner, they were of the ſame Opinion; Quod 


nota. Ibid. 


6. Where a certain Number of Acres are to be deliver'd in Execution, 


the Meaſure of them mutt be according to the common Meaſure of the 
; 6 U Country, 


| 
| 
| 
1 
| 


— 


Weights and Meaſures. 


th. 


* 
—_ 


Country, and not according to the Statute Meaſure, So of Grain ſold 
by ary! Buſhel. Roll Rep. 420. pl. 8. Mich. 14 Jac. B. R. Loyd . 
Bethell. 
7. If Recovery be of 20 Acres of Land Execution ſhall be by Metes and 
Bounds by Admeaſurement according to the Statute 47 E 3. 11. but if 
Fine be levied of 20 Acres of Land in P. Execution ſhall not be by Ad- 
meaſurement. Bur it a Quantity of Land be in D. which contains 30 
Acres, but has been repured for 20 Acres, the Conuſee ſhall have all; 
for this is a Conveyance by Conſent. Arg. But per Montague Ch. J. a Fine 
dilters from common Recovery, tor Fine is grounded upon the Writ of 
Covenant, which is Amicabilis Conventio, but every Writ of Entry ſup- 
zoſes a Title. 2 Roll. Rep. 67. Hill. 16 Jac. B. R. in the Caſe of 
| Freſwallen v. Penhules. | | 
La Raym. 8. The 33 [34] F E. 1. is not a Statute hut an Ordinance only; Arg. 
Rep 2 and admitted by the Court. Cro, J. 604. pl. 30. Mich. 18 Jac. B. R. in 
1 Stowe's Cale. ä | 


Caſe of the - . 


King v. Everard S. P. and S. C. cited, but the Court over-ruled the Exception, and held that it 
was a Statute, | 


9. Indidt ment againſt a Clerk of a Market ſet forth that he keeps and 
uſes divers falſe Weights and Meaſures in Deceit and Oppreſſion of the 
Subjects, contra formam Stat. Upon not Guilty pleaded, the Evidence 
was, that he ſeaPd the Weights, and there being a Leet, he deliver'd the 
Leet- Fury a heavier Weight than that which he ſeal'd with; and ſo they 
found the Weights too light, whereby the Defendant gain'd a Fine, and 
the Profit of ſealing them again. It was faid in this Caſe, that the ſame 
Weight being uſed in the open Street differs from its being uſed in a 
Houſe, and that the Conſequence of the Detendant's being found guilty 
would be the Loſs of his Place, and Fine and Impriſonment. And atter- 
wards he was acquitted, Sid. 421. pl. 10. Trin. 19 Car. 2. B. R. the 
King v. Ayres. 
10. On an Indiftment for uſing falſe Weights not agreeable to the Standard 
of London, Exception was taken becauſe it thould be Not according to the 
tandard of the Exchequer, it being in Brandtord in the County ot Mid- 
dleſex; bur per Cur. were it tor falſe Weights it were ſufficient, and 
they would not quaſh it without pleading 3 and it being againit the 
Clerk of the Market tor producing Weights ad triandum, nor according 
to the Standard of London, nor ſaying he did try any, yet the Court 
would nor quaſh it. 2 Keb. 412. pl. 39. Mich. 20 Car. 2. B. R. the 
King v. Bloom and Hudſon. 
11. In an Iaformation upon the Statute of 22 Car. 2. cap. 8. for ſelling 
a Buſhel not agreeable to the Statute, Exception was taken that it did not 
5 whether it was above or under 8 Gallons; Sed non al locatur; For be 
it either way it is an Offence, and being aſter Verdict, it is well enough. 
3 Keb. 468. pl. 5 7. Paſch. 27 Car. 2. B. R. the King v. Kerſey. 
But ſee 3 12. Another Exception was, that there being a particular Proceeding 
Keb. 513. [appointed by the AEt] to be before Juſtices rot Peace] below, no In- 
br > formation lies here; but Judgment was given tor the Plaintiff Niſi, there 
B R the being no Negative Words. 3 Keb. 468. the King v. Kerſey. 
King v. 
Careſwell. ——— Ibid, 565. pl. 88. Mich. 27 Car. 2. B. R. the King v. Slaughter S. P. but it was an- 
ſwer'd, that it being contra Formam Statuti ſelling by Meaſure not agreeable to the Standard of Wincheſter, 
is general and well enough; which the Court agreed. And ibid. 620. pl. 93. Hill 27 & 28 Car. 2 B. R. 
in S. C. the Court ſaid that 14 E. 3. cap. 12. of the Standard is all one with Wincheſter Meaſure, and 
the latter Act of 22 & 23 Car, 2. cap. 12. being prohibitory, an Information here is good upon that, it 


being for ſelling againſt the Standard of Exchequer Communiter vocat. Wincheſter Meaſure, and it is not 


like to where there is but one particular Statute which directs the Way of Information [ Proſecution] 
which can be only in that Way, 


13. If 


Windfalls. - _ 
13. If I covenant to convey to another an Acre of Land in Cornwall, S F. admits 


the common 3 ot the Word (Acre) there amounts to as much ted Arg. 8 


as 1oo of other Counties; ſo a Perch in ee. is. as which #5 0 _ 277. 
t 


Perches in ſome ot her Places, and therefore muſt be govern'd by the com- & pl, 


mon and known Acceptation of the People. Per Cur. 4 Mod. 186. Paſch. of Waddy 
5 W. & M. in B. R. in Caſe of Barkſdale v. Morgan. v. Newton, 


r : : becauſe the 
pubilck Uſage of the Country gives it a Sanction and cites Crompt. Jurifd. of Courts 222. to prove that 


the Meafure in thoſe Counties is different from all other Places in England. 


. 


14. A. Tenant in Tail covenanted to levy a Fine and ſuffer a Reco- 
very of Lands, and accordingly levied a Fine thereof by the Name of 
140 Acres in S. and declared the Uſe thereof to himſelf and his Heirs. 
The Land being more than 140 Acres, the Defendant being Heir in Tail, 
claim'd all above thoſe 140 Acres. The Court obſerved, that it was ad- 
mitted by the Counſel tor the Defendant, that if this Fine had been le- 
vied and Recovery ſuffer'd, i» fon 57 of a former Agreement or Cove- 
nant for a valuable Conſideration; and it it had appear'd to be the Intent o 
the Parties to Paſs the whole Eſtate by the Name of 140 Acres, in ſuch Caſe 
the whole would paſs. And ſaid, that here the Jury hath found that 
the whole Eſtate entail'd was compured in the County to be 140 Acres, 
and it will be difficult to apprehend a Difference between a Covenant 
for a valuable Conſideration and a DR Covenant ; tor it cannot 
reaſonably be ſaid, that the ſame Words thall paſs all the Lands in one 
Caſe, and ſhall not paſs the whole in the other Caſe, eſpecially when 
the Tenant had it in his Power of paſling it as he pleaſed. 8 Mod. 275. 
Trin. 10 Geo. 1725. Waddy v. Newton. 

15. In an Indictment for making light Bread, it is not enough to 

that it had nor due Weight, without ſhe wing what is due Weight. 
2 Salk. 6g9 Mich. 10 W. 3. B. R. the King v. Flint. 

16. The keeprng of falſe Weights and Meaſures is indit7 able in the She- 
riff *s Torn, whether it appear that they were actually made Uſe of or not. 2 
Hawk. Pl. C. 64. cap. 10. S. 59. 


For more of Weights and Meaſures in general, ſee Fine (X. 4) 
and other Proper Titles. | 


Windfalls. 


** — * 
—_— 


(A) Who ſhall have them. 


1. IT was in a Manner admitted, that the Zee may have the Windfalls. SP. and 
Br. Waſte, pl. 39. cites 44 E. 3. 44- | 3 cited ; 


faid, he did not regard the Opinion of Statham to the contrary. But Anderſon Ch J. held that 
ing pe 1 ſhould have the Wala Godb. 118. in Caſe of Lew knor v. Ford. 


1 it 


— —_ — -—  - 
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Woods. | 
2. It is admitted, that if Trees fall by the Wind they belong to the 
Tenant for Life, and not to him in Reverfion. Br. Waſte, pl. 82. cites 7 
H. 6. 38. | | 
3. Where Leſſee for Tears is by his Leaſe to have Windfalls, yet he m 
employ them to the Benefit and Profit of his Farm, and cannot /e// or ſpend 
them elſewhere ; per 2 Juſtices. Le. 49. in Caſe of Lewknor v, Ford, 

4. Windfalls do not appertain to the Office of a Keeper without Pre- 
ſcription, and the Guardian in Chivalry ſhould not have them; for the 


are Parcel of the Inheritance, as tis in Perlackenden's Cale, 4 Rep. 


Per Croke J. Arg. Ley's Rep. 74. Paſch. 1 Car, in Caſe of the Biſhop 
of Chicheſter v. Freeland. 


For more of Windfalls in General, ſee Maereſme, Trees, and other 
Proper Titles. 


(A) Woods. 


In Informa- 1. 35 H. 8. Nacts, That Ungderwoods fell d at 14 Tears Growth, or un- 
wow upon way a. 15. der, ſball 4 Tears next after the 2oth of April after 
— their Felling, be preſerved from Deſt 


Ve p ruction of Cattle, on Pain that theOwner 
of Coppices, _ ſpall forfeit for every Rood of Land untenced, for every Month 3 s. 4d 


1ſt Excep- nderwoods above 14 Tears Growth, and under 24, being ſo felPd, ſhall 
tion was, _— during 6 Tears next after the 20th of April after ſuch Pulling be pre- 
* 17 4 ſerved as aforeſaid, upon the like Pain. 

the Defendant 

bad lawful Intere 


in them, as the Words of the Statute are. 2dly, becauſe it is ſhewn that certain Co 
pices were cut, but ſbecus not what Coppices they were. 3dly, becauſe it is recited that he ſball forfeit for 
every Rood 3 s. 4d. where it ſhould be for every Rood.of Land. But it was ſaid the Parliament. Kol is 
Rood of Land, and ſo was the laſt Impreſſions ; bur for the 2 firſt Exceptions the Pa 


2 8 rt Tf , L 
Cro. Eliz. 117. pl. 21. Mich. 30 & 31 Eliz. in B. R. Edwards v. Ebſworth. . 


: ſhall convert into Paſture or Tillage any ſuch Underwood or Coppice, 
— A containing two Acres or above, which now be Wood or Underwood, and put or 


grubbing up veſerved to the Uſe or Increaſe of Wood or Underwood, and being two Furlongs 


Wood in diſtant from the Houſe of the Owner thereof, or from the Houſe whereunto 


Bucking- {ſuch Wood doth appertain, on Pain to forfeit 40 5. for every Acre ſo con- 
hamſhire, "coped | 

contra For- e 

mam Statuti 


After a Verdict for the Plaintiff it was moved in Arreſt of Judgment, 1. That it is nt 
mention d in the Information, that the Wood was growing at the Time of the At made; tor ſo the Words of 
the Statute run, and ſo it ought to be ſer forth, as upon the 5th Eliz. concerning Apprentices, which 
has been often adjudged. To which it was anſwer'd, That the Proviſo in the Statute is general, and 
not tied up to Wood growing at the Time of the Act; and contra Formam Statuti ſupplies it, if the 
Law were ſo, as, in * Dyer 312. The Court conceived the Exception fatal, and that it could 
not be ſupplied by the Words contra Formam Statuti; for they do but make the Concluſion upon the 
Caſe before ſet forth, and ar: themſelves no Part of the Caſe, but diſcloſe the Reſult of the Premiſes, 


and will not of themſelves make a Cate without ſufficient Premiſſes, which ought to ſer forth; the Law, 


as it is upon the Statute. Ec ad jo 
Hard. 105. pl. 1. Trin. 1657. Mo 
* D, 312. pl. 86. 


rnatur But afterwards Judgment was arreſted upon this Exception. 
rby v. Urlia. | 


Halt 
7 


1 


ee. : W reck. | G 3 7 
Half of the Forfeitures to be to the King, the other half to him thas will Exception | 
ſue for the ſame by Bill, Plaint, Act ion of Debt or Information, in any of the do an Infor- 


King's Courts of Record, in which no Protection, Wager of Law, or Eſſoign, apy 
{hall be allow d. was, becauſe 


by the Sta- 
tute of 21 Jac. 1. the Information ought to be brought and tried in the proper County. But it was an- 
ſwer'd, that this is a Miſtake; for that Law takes place only in ſuch Caſes where Juſtices of Peace, or 
of Aſſiſe, have Power by Law to hear and determine; but by this Act of Parliament, upon which the 
preſent Information is grounded, they have no Power at all; for the Proſecution is tied up to Courts of 
Record, and thus that Law has always been conſtrued. Hard, 105. pl. 1. Trin. 1657. Morby v. 
Urlin. 


2. 13 Elix. cap. 25. Adds 2 Tears more than the 4 Tears limited by 35 
H. 8. cap. 17. for preſerving the Spring from Deftruttion by Cattle. 


For more of Woods in General, ſee Foreſts, Trees, Waſte, and 
other Proper Titles. g 


* 1 


. He bot. Na. e, 


* W * Wreck 

reck. or Ship« | 

wreck, is 

an Engliſh 

— 1 7 
French, 

Nautrage; 

in ancient 


(A) Goods caſt over-board or wreck'd. How they ought el, vo 


rech; in La- 
7 tin Naufra- 
to be order'd, and to whom they belong. 2 
y Wrec- 
cum maris, 


1. F F any Ship, or other Veſſel, ſailing to and fro, and coaſting the Wreck of 


Seas, whether in the way of Merchandizing, or upon a Fiſhing De- the Sea; in 
h by 1t Mist h h the Violence of the Weath legal Under- 
ſign, happen by ſome Mistorrune, through the Violence of the Weather, fanding is 


to run againſt the Rocks, and there to be ſhatter'd and broken, be it in applied to 
what Coaſts, Country, or Dominion ſoever, and the Mariners, Mer- fue Goods 
chant or Merchants, or any one of them, eſcape and come ſafe to Land, in . — 
this Caſe the Lord ol that Place or Country where ſuch Misfortune hath 1,471, 
happen'd, ought not to hinder or oppoſe the Saving of as much of the Sex caſt «fon 
Ship or Lading as may poſſibly be ſaved by thoſe who have eſcaped as the Land, 
aforeſaid, or thoſe to whom the ſaid Ship and her Lading belong. Bur — 2 
on the contrary, the Lord of that Place or Country ought by his own In- riſdiction 
tereſt, and by thoſe under his Power and Juriſdiction, t be aiding and thereof per- 
alliſting to the ſaid diftreſs'd Mariners and Merchants, in ſaving their Ship- tains not to 


8 > : 15” . : the Lord 
broken Goods, and that without taking any thereof from them ; nevertheleſs \\ dmiral, 


there ought to be a Conſideration tor the Salvers, according to Equity but to the 
and a good Conſcience, and as Juitice ſhall appoint, notwithſtanding Common 


What Promiſe in that Caſe has been made to the Salvers by ſuch diſtreſs d w_ 2 
Merchants and Mariners, as is declared in the fourth Law. And in cale In _— 


any one ſhall do contrary hereunto, or take any Part ot the ſaid Goods git Kefolu- 
trom the ſaid poor, diftreſs'd, ruin'd, and Ship-broken Perſons, agarn/? tion in Sir 
ther Wills, or without their Conſent, the ſame ſhall be excommunicated E. © onffa- 
by the Church, and ſhall receive the Puniſhment of Thieves, unlets EO 
ſpeedy Reſtitution be made; and there is no Cultom or Statute whatever s Patch. 43 
6 X that Eliz 8 K. 


\ 
| 
- 
\ 
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Wreck. N 


that can protect him againſt the ſaid Puniſhment. Miege's Laws of Ole- 
ron 11. 8. 28. 

2. When a Ship or other Veſſel, entring into an Harbour, happens by 
Misfortune to be broken and periſh, and the Maſter, Mariners, and Mer- 
chants on board her to be drown'd, and the Goods thereot be driven aſhore; 
or floated on the Sea, without being ſought after by thoſe to whom they 
belong, not knowing any thing of the Diſaſter; in this doletul Caſe the 
Lord of that Place ought to fend Perſons to ſave the ſaid Goods, and 
ſuch as ſhall be recover'd he ſhall ſecure, and put into fate Cuſtody ; 
which being done, he ought to take care (as much as in him lies) to 
give Notice thereot ro the Friends or next of Kin of the Parties fo 
drown'd ; and to ſatisfy the Salvers according to their Pains, not out of 
his own Purſe, but out of the Goods ſaved; and the Remainder fhall 
be lett wholly to the ſaid Lord's Cuſtody tor the Space ot one Year, and it 
in that Time they to whom the ſaid Goods did appertain do not appear 
and claim the fame, the Year being fully expired, the ſaid Lord ſball pub- 
lickly ſell and diſpoſe of the ſaid Goods (unleſs he pleaſe to ſtay a longer 
Time) to ſuch as ſhall bid moſt ; an the Moneys proceeding of the Sale 
thereof ſhall be converted to pious and charitable Uſes, as in relieving the 
Poor, in providing Marriages tor poor Maids, and doing therewith ſuch 
other Works of Piety and Charity as is agreeable to Reaſon and a good 
Conſcience. And it the ſaid Lord ſhould aſſume the 1aid Goods, either 
in Whole or in Part, unto himſelf, he ſhall by ſo doing incur the Curſe 
or Malediction of our Mother the Holy Church, with the aforeſaid 
Penalties, without ever obtaining Remithon, unleſs he make Satislaction. 
Miege's Law. of Oleron, 10. S. 29. 

3. It a Ship happen to be loſt, either by ſtriking on ſome Rock or 
running a-ground, and the Mariners thinking to ſave their Lives, ſwim 
to the Shore, and come thither half drown'd, in Expectation of Help; 
and whereas it ſometimes happens, that in many Places they meet with 
People more inhumane, barbarous, and cruel than Mad Dogs, who to get 
their Moneys, their Cloaths, and other Goods, do murder and deſtroy 
the poor diſtreſs d Mariners; in this Caſe the Lord ot the Country ought 
to execute Juſtice on ſuch Malefactors, and to puniſh them in their Bo- 
dies and Goods. They ſhall be plunged into the Sca, until they be half 
dead, then being drawn forth out ot the Sea, they ſhall be ſtoned, or 
knock'd down, as they would do to a Wolf or a mad Dog. Miege's 
Laws of Oleron, 11. S. 30. 

4. When a Ship being under Sail, or riding at Anchor in any Road, is 
overtaken by ſo violent a Storm that it is thought expedient, tor the light- 
ning of the Ship, to caſt Part ot the Lading overboard; and that Fort 
of the Goods are thrown overboard, in order to preſerve the Ship, the Men 
thereof, and the reſt of the Lading ; it is to be underſtood, that the /aid 
Goods, ſo caſt overboard, do become his that can firſt poſſeſs himſelf thereo!, 
and carry them away, provided the Merchants, Maiter, or M.rinets, 
(which muſt be firſt known and underſtood) did caſt the ſaid Goods ovir- 
board, without any Hope or Likely hood of ever recovering them again, and /0 
give them over as utterly loſt and forſaken, without ever making any Pur- 
ſuit after them; in which Caſe only the firſt Occupant becomes the lawtul 
Proprietor thereot. Miege's Law of Oleron, 11. S. 31. 

5. When a Ship or other Veſſel has caft overboard ſeveral Goods and 
Merchandize, it 1s to be ſuppoſed the ſaid Goods wete lock'd up, and 
made faſt in Cheſts; and if they be Books, that they are ſo well — 
and fo well condirion'd, that they may not be damnified by Salt- water; 
in ſuch Caſes it is apparent, that they who did caſt ſuch Goods over- 
board do ſtill retain an Intention, Hope, and Deſire ot recovering the 
ſame. And therefore whoever ſhall happen to find ſuch Things thall be 
bound to make Re/f/zution thereof, ro him that thall make a Jg Par/uit 
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after them; or at leaſt to employ them in charitable Uſes, according to 
a good Conſcience. Miege's Laws of Oleron, 11. S. 32. 

6. The Cuſtom of the Country is to be obſerved in all Things found by 
the Sea, ſide, which have been formerly in the Poſſeſſion of ſome body or other; 

ſuch as Wines, Oils, and other Merchandize, altho' they have been caſt 
_ overboard, and leit by the Merchants, and fo ought to appertain to him 
that firſt finds the ſame. Bur #f there be a Preſumption that theſe Good's 
belong d to ſome hip that periſb'd, then neither the Lord nor the Finder 
ought to take any thing thereot, ſo as to convert it to their own Uſe ; 
but they ought to do therewith as aforeſaid, that is to do Good to poor 
People; otherwiſe they ſhall incur the Judgments of God. Miege's 
Laws of Oleron, 12. S. 41. 

7. It a Veſſel by Streſs of Weather be forced to cut her Cables by the 
End, fo as to leave behind her both her Cables and Anchors, and make 
to Sea as pleaſe the Wind and Weather; in ſuch Caſe the ſaid Cables 
and Anchors ought not to be as loft to the ſaid Veſſel, if there were an 
Buoy at them; and ſuch as fiſh tor them are bound to reſtore them, it 
they know to whom bur withal they ought to be paid tor their Pains, 
according to Juſtice and Equity. And in caſe they don't know who to 
reſtore them to, the Lord of the Place ſhall take his Share, and the Sal- 
vers theirs; for it has been ordain'd, That every Maſter ot a Ship cauſe 
to be ingraven, or ſet upon the Buoys thereof, his own Name, or the Name 
of his Ship, or of the Port or Haven whereof ſte is; which mutt needs 
prevent great Inconveniencies, and be of great Advantage to many; in- 
ſomuch that he who leit his Anchor in the Morning, may poſltbly reco- 
ver it again by Night; and ſuch as ſhall detain it from him ſhall be 
counted no better than Thieves and Pirates. Miege's Laws of Oleron, 

12. S. 43. 

8. Wien a Ship or other Veſſel has the Misfortune to be wreck'd, But this is 
and perith, in that Caſe the broken Pieces of the Ship, as well as the Lad te be wnder- 
ing thereot, org ht to be reſerved and kept in Sa/ety for them to whom it le- hip Vettel 
longed before the Shipwreck, any Cuſtom to the contrary notwithſtanding. that hath not 
And all Partakers, Abettors, or Contrivers in the ſaid Wreck, it they be prodliſed Rob- 
Bithops, Prelates, or Clerks, they ought to be depoſed and deprived of % Ven the 


their Benefices reſpectively ; and if they be Laymen, they are to incur hd Nagl. 
the Penaltics aforeſaid. Miege's Laws of Oleron, 12, 13. S. 44. ners are not 
Pirates, 


Sea- Rovers, or Enemies to our Holy Catholick Faith; for in this Caſe one may make a Prey of ſach 
People, and deſpoil them of their Goods, without any Puaiſhment for ſo doing, Miege's Laws of 
Oleron, 13. 8 45. 


9. Weſtm. 1. 3 E. 1. cap. 4. Concerning Wrecks of the Sea, it is agreed, Many have 
That where a * Man, a Dog, or a Cat, eſcape quick vt of the Ship, that uch Fg 
Ship nor Barge, nor any Thing within them, ſball be adjudged rich; Ws ny 


Common Lacs 


was before 
the making of this Statute ; and ſome have holden that the Common Law was, That the Goods wreck'd 


upon the Sea were forfcited ro the Gs and that they be forfeiced allo ſince the Statute, unleſs they 
be ſaved by following this Statute. o this I anſwer with Macrobius, Mulra ignoramus, quæ nobis 
non late rent, fi veterum lectio nobis eſſet familiaris; For Bracton, who wrote before this date, proves 
that this Act is but a Declaration 4 the Common Law. 2 Inſt. 166. cites Bract, li. 3. fo. 120 Brit. fo. 7. 
26. 85. Flet. li, 1. cap. 41. and 2 Inſt. 167. cites Mirr cap. 1. S. 13, and Cap. 3. S. de Wrecks. 

* Albeit the Mirror wrote aſter this Statute, yet he wrote of the Ancient Laws before the ſame, and 
is more large than the Words of the Act; for therein is named only of a Aan, a Dos, and a Cat, thut 
eſcapes alive; and this Author ſpeaks generally of any Beaſt, Hawk, or ether living Thing ; ſo as he pur- 
ſues not this Act, but treats of the Common Law. 2 Inſt. 167.—5 Rep. 107. b. 8. P. in Sir H Conſtable's 
Caſe - And this Statute being but declaratory of the Common Law, theſe 3 Inſtances are put but for 
Examples; tor beſides theſe two kind of Beaſts, all other Beaſts, Fowls, Birds, Hawks, and other living 
Things are underſtood, whereby the Ownerſhip or Property of the Goods may be known. And Bracton 
yet goes farther, Si certa ſigna apfeſita fuerint mercibus, & aliis rebus &c. 2 Inſt. 167, 168. 

Altho' this Statute ſpeaks only ot a Wreck, yet it extends to * Flotſam, Jetſam, and Lagan, 2 Inſt, 16, 


* Flotſam 


—— 2 — 
* 


540 Wreck. 

lo ſam is when a Ship is funk, or otherwiſe periſh'd, and the Goods float upon the Sea. Jetſam is 
when the Ship is in Danger of ſinking, and for disburthening the Ship the Goods are caſt into the Sea, 
and not u ĩithſtanding this the Ship afterwards periſhes. Lagan (or rather Ligan) is when the Goods are 
ſo caſt into the Sea, and the Ship after wards periſhes, and the Goods are ſo ponderous that they fink to 
the Bottom, but the Mariners, with Intent to get them again, faſtens ro them a Buoy or Cork, or other 
ſuch Thing as will not fink, ſo that by ſuch Means they may find them again, and it is call'd Ligan a 
Ligando ; and none of thoſe Goods which are call'd ſetſam, Flotſam, or Lagan, are call'd Wreck ſo 
long as they remain in or upon the Sea ; but if any of them are drove to the Land hy the Sea, then they 
ſhall be faid Wreck; ſo that Flotſam, Jerſam, and Lagan paſs by the Grant of Wreck. 5 Rep. 106. 
a, b Paſch. 43 Eliz. B BR. Sir H. Conſtable's Caſe. 

The Canſe wherejore originally Mech evas given to the Crown, ſtood upon 2 main Maxims of the Com- 
mon Law, 1ſt. That the Property of all Goods whatſoever muſt be in ſome Perſon. a2dly, That ſuch 
Goods as no Subject can claim any Property in, do belong to the King by his Prerogative, as Treaſure 
Trove, Strays, Wreck of the Sea, and others; becauſe of ancient Time, when the Art of Navigation 
was rot fo perfect, nor Trade of Merchandize grown to ſuch Perfection as now it is, it was a Matter of 
great Difficulty to be proved in whom the Property of Goods wreck'd at Sea was. Others have yielded 
another Reaſon, Thar the King by old Cuſtoin of the Realm, as Lord of the narrow Sea, is bound to 
ſcour the Sea of the Pirates, ard petty Robbers of the Sea ; and ſo it is read of that noble King Edgar, 
that he would twice in the Year ſcour the Sea of ſuch Pirates &c. and becauſ: that could not be done 
without great Charge, the Law gave unto him ſuch Goods, as be wreck'd upon the Sea, towards the 
Charge. 2 Inſt. 167. 

If a Ship be ready to prriſÞ, and all the Men therein, for Safe guard of their Lives, leave the Ship; and 
afrer the forſaken Ship periſbes, if any of the Jen be ſaved, and come to Land, the Goods are not loſt. 
2 Ir. 16. 

If a &i on the Sea is purſued with Enemies, and the Men for Safe-guard of their Lives forſake the Ship, and 
the Enemies take the Sip, ard ſpoil her of her Goods and Tackle, and turn her into Sea; by the Weather 
ſve is caſt on Land, <vhere her Men arrived; it was reſolved by all the Judges of England, That the 
Ship was no Wreck nor loſt. 2 Inſt. 167. cites 5 R. 2. Fiſhlake's Caſe. 


Yer if the But the Goods ſhall be ſaved and kept by View of the Sheriff, Coroner, - 
Goods be y the King's Bailiff, and delivered into the Hands if ſuch as are of the 


b ur S * 

— Serif > Town, where the Goods were found; 

may ſell tuch 

Goods within the Year leaſt they ſhould periſh, and nothing be made of them; and therefore fer Ne- 
ceſſity (which is excepred out of Law) the Sale in that Cale is good within the Year. 2 Inſt, 168. 


Where Goods So that if any ſue for thoſe Goods, and after prove that they were his, 


— b. , Ber or periſhed in his keeping * within a Tear and a Day, they ſhall be re- 


who was the fore to them without Delay, F and if nit they ſhall remain to the King, 
Ocuner ought and be ſeiſed by the Sheriff *'s Coroners, and Bailiffs, and ſhall be delivered 
to make Proof t them the Town which ſball anſwer before the Fuſtices of the Wreck le- 


of the Pro- - 
perty criil in longing to the King. 


the Year and Day after the taking, and otherwiſe he ſhall not re-have them; per Nottingham, Br 
Wreck, pl. 2. cites 35 H. 6. 27 "i 

Yer if the Owner dies within the Year, his Executers or Adminiſtrators may make Proof, for that this 
Act is but a Declaration of the Common Law. 2 Llalt. 168 

* This Year and Day ſhall be accoznted from the Seiſure made as Wreck, for that is the Thing 
whereof the Owner may take the belt Notice. 2 Init. 108 5 Kep. 107, b. S. P. in Sir i. 
Conſtable' Caſe ; For tough the Property is tn Law vetted in the Lord betore Seiſure, yer till the 
Lord does ſeiſe ard takes it into his actual Poſſeſſion it is uot notorious wi tae Perſon is that claims 
the Wreck, nor to whom the Owner mult reſort to make his Claim, and to ſhe his Proofs. 

But if the King's Goods be wreck'd and caſt upon Ground where a Subject, nas Wreck of the Sea, 
who ſeiſes the ſame, the King may make his Proofs at any time when he wiil, and is not confined to a 
Year and a Day, as the Subject is. 2 Lat. 108. d. P. tor Nulium Tempus occurrir Regi. Br. 
Wreck, pl. 2. cites 35 H. 6. 27. | 

Now it the Goods or Alerchandizes ſo caſt upon the Land be not ſeiſed, as is aforeſaid, but taken a- 
way by certain Hrong-doers not known, the Party may have a Commiſſion of Oyer and Terminer to enquire of 
them that did the Treipaſs, and to hear and determine the lame, and to make Keftituion to the Party, 
2 Inſt. 168. S. P. and a Writ to the Sheriff to return the Yrobos & legales Homines, F. N. 
B. 112. (C5 Rep. 107. b. 108. a. in Sir H. Conlitable's Cate, It the Wreck belongs to the King 
the Party may have ſuch a Commithon, tor no Proof is allowable by Law bur the Verdict of 12 Men; 
and it the Wreck belong to another than to the King, then it the Owner cannot ſatisty him who 
claims them as Wreck by his Mark or Cocket, or the Book of Cuttoms, or the I eſtimony of honeſt 
Men, then the Owner may have ſuch Commiſſion, or he may bring his Action at Common Law and 

rove it by Verdict of a Jury, and if the Commiſſion be awarded, or the Action be commenced with- 
in the Year and Day, though the Verdict be given for him atter the Year, it is ſufficient. 

+ That is, it ſhall not be tried in the Admiral Court, but before the King's Juſtices at the Common 
Law, becauſe the Wreck is ever caſt upon the Land. 2 Inſt. 168. 


And 


* * on 


a . 
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Aid where Wreck belongeth to another than to the King, be ſhall have it Wreck may 


in like manner, belong to the 

| by Grant from the King, or by Preſeridtion. 2 lat 16h 
. . , 7 . 188. N 

Of ancient time Wreck of the Sea and other Caſualties, as Treaſure-trove in the Land, Strays and 

the like, wh": r totius Populi, ſed Poſtea ad Regem tranſlata fuerunt quia non 

modo totius Populi, eipublicæ etiam caput eſt; But if Treaſu found i i 

ſhall have it at this Day. 2 Inſt. 168. MPT r Finder 


* 
. At At AY 1 . wt N m = 
* — * Faw * 1 


And he that otherwiſe doth, and thereof be attainted, ſball be awarded to Which is to 
Priſon and make Fine at the King's Will, and ſhall yield Damages alſo. bx og 
the King's Juſtices before whom the Party is attainted, ſhall ſet the Fine; Et non Dominus Rex 


r ſe in Camera ſua, nec aliter coram ſe, niſi per Juſticiarios ſuos, & hæc eſt voluntas Regis. vi 
per Juſticiarios & legem ſuam, unum eſt dicere. 2 = 168. a 4 * 


And if a Bailiff do it, and it be diſallowed by the Lord, and the Lord « 
will not pretend any Title thereunto, the Bailiff ſhall anſwer, if he have 
whereof ; and if be have not whereof, the Lord ſball deliver his Bailiff*s 
Body to the King. = 

10. In an Information for landing Goods without paying or agreeing At Common 
for the Cuſtom; the Detendant pleaded that the Goods were Wreck wall 
and caſt upon the Land ot C. Who had Wreck of Sea appurtenant to — gh 
his Manor adjoining to the Sea, and that C. ſeiſed them and ſold them King's, ſo 


to the Detendanrt and fo juſtified. Quære if 9 be good ? that they 


Mo. 224 pl. 365. Mich. 28 & 2g Eliz, in the Exchequer, Saunders's — bag 
Caſe. chargeable 


with Cuſtom 

and by Statute W. 1. cap. 4. where Wreck belongs to another than the King, he ſhall have it in like 
Manner, that is, as the King has his. Vaugh. 164. Shepherd v. Goſhold 

The Words of the Statute of 12 Car. 2 cap. 4. of Tunnage and Poundage granted to the King, 
are of all Merchandi: es c. to be imported c. into the Kingdom of England Sc. by way of Merchandize 
of ſuch a Value &c. Per Vaugh. Ch. J. in delivering the Opinion of the Court, by theſe Words 
Wreck imported, and not imported as Merchandize, is not to 45 the King's Subſidy; and Judgment 
accordingly. Vaugh 160, 108, 170. Hill. 23 & 24 Car. 2. "3B, Sheppard v. Goſnold & al' 
Molloy 276. (Sth. Edit.) lib. 2. cap. 5. S. 9 ſays, that in the like Caſe in all Circumſtances Hill. 6 W. 
3. C. B. between Power and Sir Wm. Portman, the Judges, and more particularly Treby Ch, . ſeem- 
ed to be of Opinion that Goods wreck'd or Flotſam ſhould pay Cuſtom. Ld. Raym. Rep. 388. 
Mich. 10 W. 3. Anon. ſays, that Mention being made that this Point had been argued z or 4 times 
in C. B in the Caſe of Sir Wm. Courtney v. Bower, he ſaid that he would not have ſuffered more 
than one Argument if it had been in B. R. and that pro forma tantum; And that always ſince the Caſe 
ot Shephard v Goſrold, Vauph. 159. it had never been a Doubt, but that Wreck ſhould not pa 
Cuſtom. — —— Ld. Raym Kep. 501. S. C. of Courtney v. Bower having been adjudged in C. B. 
by 3 J. that no Cuſtoms ought to be paid contra to the Opinion of Treby Ch. J. a Writ of Error 
was brought in B R. and Judgment affirmed without other Reaſon given by the Court than the 


Authority of that Caſe in Vaugh. 


11. Goods caft into the Sea to unburthen a Ship in a Storm, and ever 
intended for Merchandiſe, are Wreck when caſt on the Shore without any 
Shipwreck, Per Vaughan Ch. J. Vaugh. 168. Hill. 23 & 24 Car. 2. C. 
B. in Caſe of Shepherd v. Goſnold & al. 

12. Derelict Goods, viz. deſerted by the Owners and caſt into the Sea, 
which happens upon various Occaſions, as coming from infected Towns 
and Places, and tor many other Reſpects, will be Wreck, if caſt on 
Shore aſterwards, though never purpoſed for Merchandiſe ; but Goods 
caſt overboard to lighten a Ship are not by Bratton, nor from him in Str 
. Conſtable's Caſe eiteemed derelict Goods ; which is a Queſtion not 
throughly examined; Si autem ea mente, ut nolit eſſe Dominus, aliud 
erit per Bratt, By Vaughan Ch. J. Vaugh. 168. in Caſe of Shepherd 
v. G:ſaold & al. a 

In T 2 an Anchor &c. a ſpecial Verdict found that the Plain- gh where 
tiff was poſſeſſed of this Anchor &c.. and that the Manor of M. ad- = ns 
—_ to the Sea, and that the Cuſtom of the Manor is, that if any hip or upon a lite 


oat ſailing or floating ou the Sea 2 3 the Soil of the jaid _—_— Cuſtom, the 


* / 


a * 


542 . Wreck. 
Defendant that it riſhes, though it be not Wreck, yet the beſt Anchor and Cable belong | 


ſer forth, fo the Lord, and that the mw to which this Anchor &c. belonged fruck 


_—_—_ tpon the Soul of the Manor & adtunc E ibidem periit, but that the Men in it 


have uſed in were ſaved, and that the Detendant ſeiſed the Anchor and Cable to the 
Caſeof Uſe of the Lord; adjudged that this Cuſtom is void, [it being] without 
wreck of a- any Conſideration. The Reporter ſays, Note, no Cuſtom of | Salvage is 
py Ship caſt found. 3 Lev. 85. Hill. 34 Car, 2. C. B. Geere v. Burkenſham. 


upon the 

Manor there | | 

inter Fluxum & Refluxum Maris to tate Care of the ſick and wounded, and of Burial of the Dead, and 
to preſerve the Goods caſt there, for the Uſe of the Proprietors, and in Conſideration thereof to have the beſt An- 
chor and Cable of the Ship ſo caſt there, and that Ship being wreck'd and caſt upon the Manor, the 
Defendant as Servant of the Lord took the Anchor and Cable in the Declaration mentioned; Tho' 
it was objected, that this is no more than common Charity obliges the Lord to do, yet Powel and 
Rooksby, the only Juſtices then in Court, were of Opinion that ſuch Cuſtom is not unreaſonable 
it being for Encouragement and Safety of Navigation; ſed * vos way But afterwards it was adjudged 
for the Defendant. 3 Lev. 307. Trin. 3 W. & M. in C. B. Simpſon v. Bithwood. 


Ld. Raym. 14. Wreck may be claimed by Preſcription, and may belong to the 
06.3 rin. Lord High Admiral by Preſcription, for it is an ancient Office Time 
S. P. acc2-4. Whereot &c. per Holt Ch. ]. And ſaid he made no doubt but Wreck belonged 
ingly in & C. to the Admiral about the Cinque Ports and ſuch Places where he was moſt 
converſant in ancient Time. 12 Mod. 260. Hill. 11 W. 3. in Caſe of 
Wiggan v. Branthwaite. | | 
15. If a Man, either by Grant or Preſcription, has right to a Wreck 
thrown upon another Man's Land, of neceſſary Conſequence he has a Right 
to Hay over the fame Land to take it. And the very Pofſefion of the 
Wreck is in him that has ſuch Right before any Seiſure. Originally all 
Wrecks were in the Crown, and the King has a Right to a Way over 
any Man's Ground tor his Wreck, and the ſame Privilege goes to 
Grantee thereof; per Cur. 6 Mod. 149. Paſch. 3 Ann. B. R. Anon. 
16. It ſeems that the rating of Wreck before Seiſure can not be Felony, 
becauſe no one has Property of the Goods at the time of the taking. 


Hawk. Pl. C. 93. cap. 33. S. 24. ſays it ſeems agreed. 


* 8 


22 — 


(B) Pleadings. 


If a Man x, Reſpaſs of taking Goods Vi E9 Armis, the Deſebdant jofifed in Ju- 


E re Uxorts, that he is ſeiſed in Jure Uxoris of the Manor of D. and 
oY ps 1 4 that the Anceſtors of the Feme, and all thoſe whoſe F 01 they have in the 


the King's Manor, have had Wreck de mere there Time out of Mind, and a Ship was 
Grant &c. wreck'd, and came into the ſame Manor with the Goods (dc. and the 


and —_ 2 Plaintiff as Lord of the Hundred there would have carried them away, and the 
; — wane Defendant would not ſuffer him, Judgment &c: and Iſſue joined upon the 


Lands, and Preſcriprion, and it was admitted that a Man may preſcribe in Wreck, 
another, and ſhall have it by Preſcription without Charter of the King ; per Hank. 
takes them the one or the other ſhall not have Wreck; For they have not thewn 
lg has the Charter of Grant or Allowance in Eyre; Skrene ſaid, peradventure the 
Wreck ſhall Eyre has not been there. Per Thirn, Men have had ſeveral Points of 
have Action Franchiſe in England without Allowance in Eyre. Per Hank. Wreck 
of hs cannot ve Parcel of a Hundred; Horton ſaid, We do not claim it as Par- 
pare et cel, but that the Lords of the Hundred have had Wreck there Time 
this without our of Mind by Preſcription, and after Iſſue was joined upon the Pre- 


apy Seiſure ſcriprion, Br. Wieck, pl. 1. cites 1 H. 4. 16. 

Therco £ ; * 1 

fore. F. N. B. 91. (D) and in the new Notes there (d) it is ſaid, that it is ſo in the King's Caſe, and 
Cites 14 E. 2. Treſpaſs 326. 


2. In 


e lt... 2 


| Writ: 54 
2. In Treſpaſs the Detendant juſtified for Wreck Preſcriprion, the 
Plaintiff aid, tha De ſon tort — abſons hee -ehit it wks Wreck, 
and it was admitted for a good Plea without making Title ; quod nora. 
Br. De fon Torr, pl. 38. cites 9 E. 4. 22. | | * 4 
| _ 43. Treſpaſs of Goods taken, ſcilicet # Butts of Wine, the Defendant Br. Treſpafi, 
ſaid, chat he is Lord of the Manor of D. and that he and all thoſe whoſe . I 
Eftate &c. have had Wreck within the ſame Manor Time out of Mind, w"F 
and the ſame Butts were in a Ship on the High Seas, which Ship was drown- 
ed, and by the re-flowing L4 the Water the Butts were caſt upon his Ma- 
nor, and he took them as Wreck &c. and the Defendant was compelled to 
give Colour, and fo he did. Br. Preſeription pl. 32. cires 9 E. 4. 22, 


For more of Wreck in General, See Court of Admiralty, 
and other proper Titles. 


W : * A Writ is 
* r It. a formal 

Letter or E- 
piſtle from 
the King 
wrote in 
Latin on 
| 33 
. . | cal'd with 

(A) Writ Neceſſary in what Cafes. And what mult his Sex), di 
0 : . ; * ed ro 

Veit, or may be by Bill, Commiſſion bone jugs, 

4 aur by F a n * * : G Reel, Mi- 
Se. niſter, or 

| other Sub- 
ject at the 


ng i | ti Suit of the 
I. ILL to the King inaſmuch as the Plaintiff and J. M. were at Iſſne Suit of 
in ſach Action- and the Detendant then Sheriff kept them by Com- King himſelf 


| | or ar the 
mandment of the Court, and he ſuffer d them to eat and drink, by which be Complaint oh 


hoft their Verdict, ad damnum &c. and the King ſent it to the Juſtices of suit of other 
Bank . taciant rectum &c. and Venire factas iſſued againſt the Sheriff. Subject 


commanding 


Br. Bille, pl. 40. cites 24 E. 3. 4- | 1 
fy in this Le l ch 

5 in'd in the ſaid Letter to be done for the Reaſon brie yin't rrer expreſſed, which is 
285 l Court of the King by the Law. Theloal's Dig. of Writs, lib. 1. cap. 1. S 4. 


Bill of Treſpaſs in C B. for the King and the Party, that where he 
I. Aa edt * Court. 1 make his Defence of certain Land, the De- 
fendant met with him with his Charters the laſt Term, with others unknown, 
ſuch a Day and Year in D. in the County of N. and 2 and beat him, 
and menaced him of 1 and of Member, ſo that he dared not approach, but 
with great Force, to his exceſſive Coſts in Contemptum Regis, contra pacens 
& ad damnum &c. Fiſh, demanded Judgment, it of this Treſpaſs in an- 
other County ought to be ſued by Writ, and nor by Bill. Per 3 
the King is Party, and he comes by Command of the King, and fo de- 
ſpight to the King; and bid him anſwer ; F ith ſaid, he did no Wrong, 


er Mombray, this is no Anf' wer; For it others did by his 9 - 


—-- 


— 
a is 
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nefit, you ſhall anſwer. Wherefore he ſaid, Not Guilty. Br. Bill pl, 


20. cites 30 All. 14. 


* > 


Note, by 3. 34 E. 3 cap. 8. F. I. EnaRts, That in Plea whereof the I, 
the. _ of 77 doth paſs, if any of the Parties will 2 againſt any of the * — 


the that they have talen of his Adverſary or of him, for to give their Verdict 
best Ju. he ſball be heard, and ſhall have his Plaint by Bill preſently before the Fuſ. 
f ow - A tices, y_ whom they did ſwear, and that the Furor be put to Anſwer with- 
None] to out any Delay. hong, 
Ver it, the | * And if they plead to the Country, the Inqueſt ſpall be taken pre- 
Party ma ently. F | kid . 
have Bil S.3. And if any Man, other than the Party, ſhall ſue for the King againſt 


— Ira the Furor, it ſhall be heard and determined as aforeſaid. 


before the S. J. And if the Party will ſue by Writ before other Fuftices, he ſhall have 
Juſtices of the Suit in the Form aforeſaid. 

iſi Prius, | 
or other Janes; bur per Thorp, they cannot award them to Priſon before Judgment. Br. Bille, pl. 

6 cites 41 E. 3. 15. | 
. So are all che Edicions of Brooke. The Year-Book does not mention the Statute. But it ſeems it 
ſhould be Statute of 34 E. 3. cap. 8. 


| Brooke ſays, A Judgment, where there is no Original, is void by the beſt Opini | 
ſee 26H. 6. br. Judge, pl. 114. cites 37 Aff. 17. e F Op 3 


where it 

was held that it was Error and not void, but ſays, quære inde ; for without Original they have no 
Commiſſion to hold Plea, and then they are not Judges of this Cauſe ; And of this Opinion was Brom- 
tey Ch. J. H. 2. M. 1. Ibid, ; 


5. Ludd. faid, that if the Debtor of the King be found in the Exchequer 

he ſhall be compell'd ro Anſwer upon his Preſence without Proceſs 3 Per 

Firzh. John, this is if he be Debtor of Record there, and not upon Suggeſtion 

without Record ; For upon Suggeſtion he thall come by Proceſs, quod non 

cContradicitur. Br. Refponder, pl. 49. cites 40 Aff. 35. 

Br. Eſcape, 6. Bill of Debt was brought in 4 B. upon the Elcape of a Man con- 

pl. 3 demn'd in Account for 200 1. the Defendant faid, that the Plaintiff had 

2 =" a Bill in the Exchequer of the ſame Debt, judgment of the Bill, & non 

23. cites & C. allocatur. And the Opinion of the whole Court was, that this Suit ought 

——$ P. Br. 20 be by Writ, and not by Bill, by which the Plaintitf was nonſuited, and 

Eſcape, pl. and brought Writ and recover d. Br. Brief, pl. 306. [ 310.] cites * 41 
42. cites 42 Aff. 11. | 


AF. 11. ſays, 

it is ill, be- i . 

cauſe the Statute gives Writ of Debt, and not Bill * All the Editions of Brooke are as here. viz. 

c tee ſhould 
42 It. 4 


Br. Bille, pl. 7. Bill of Debt was brought again/# the Warden the Fleet for ketti 
1 S. C. Priſoners go at large, inaſmuch as he is an Officer Ja Place Tb the 


bitatur E 6 
—_— it Statute ſpeaks of Writ, and not of Bill. Br. Bille, pl. 38. cites 42 E. 
lies or not, 3. 13. 
becauſe rhe | | 3 
Statute gives the Remedy by Writ of Debt, notwithſtanding he was an Officer attendant to the Court; 
therefore Quære. | | 5 | 


As Writ 8. A Thing cannot be done by Writ which ought to be by Commifffon. Br. 


=_ ky 4 Commiſſions, pl. 16: cites 42 Al. 12. 


ire of Champerty, Conſpiracy, Confederacy, and Ambodexters, but it ought to be by Commiſſion. Br. Brief, 
pl. 307- cites 42 Af. 12. x 


9. Writ iſſued zo he Eſcheator of E. to enquire what Larceny F. M. had 
done to one N. by which it was found that the ſaid F. N. had ftole 20 Gal- 


hons 


. 8 . 
N . 
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2 Writ. n 
tons of Wine of the Price &c. and another Acceſſory, and this Indictment 
was ſent into 2 and after into B. R. and the Juſtices would not 
do any Thing, becauſe it was againſt Law. Br. Commiſſions, pl. 16. 
cites 42 Afl. 13. FF 

10. It a 3 of Mi Prins takes a Verdict, and ties before the Day in 
Bank, his Executor ſpall certify it by Writ, or otherwiſe it is void, Per 
Gaſcoigne. Br. Record, pl. 17. cites 8 H. 4. 4. | * 

11. Warrant of Attorney recorded by a Fuſtice in the Time of one K ing 
cannot be certified by the ſame Fuſtice in the Time of another King without 
Writ; For their Commiſſion is determined. Br. Record, pl. ry. cites 
8 H. 4. 4. per Gaſcoigne. 

12. It a Fuftice takes Conuſance of a Fine and is diſcharged, this ſhall 4nd if a 
be certified by Writ. Br. Record, pl. 17. cites 8 H. 4. 4. per Gaſ- 18 


coigne. : — tn e, 
F King dies, 
Reſummons ſhall iſſue upon the Writ of Covenant, and Writ to the Juſtices or to his Executors, td 
certify the Fine. Br, Record, pl. 17. cites 8 H, 4. 4. per Gaſcoigne. 1 ; 


13. Note per Cheney, a Man hall not have Bill in B. R. againſt an- 
other, unleſs the Defendant be a Priſoner. to the Court at the time &c. or an 
Officer as it ſeems ; For if he be not a Priſoner he is not bound to anſwer 
to a Bill; but he may anſwer gratis it he will, and it is good. Br, 

Bill, pl. 6. cites 7 H. 6. 41. N . 

W here a Man takes Surety of Peace of another in B. R. by which he re- 
mains in Ward, by which another brings Bill againſt him, to which he ap- 
pears, and immediately he who prays the Peace releaſes the Peace by reaſon 
whereof it is not entred that he was Priſoner to the Marſhall, and the De- 
fendant in the Bill makes Default in another Term upon a Day given to him 
and to the Plaintiff by the Court, but no Imparlance at the Suit of the Party; 
there he ſhall not be condemned becauſe the Day was given by the Court, 
and not prayed by the Party; therefore at the leaſt he thall have only 
Proceſs. Brooke ſays, Quzre what Proceſs. Br. Bille, pl. 6. cites 7 
H. 6. 41. 

15. * Man is impleaded at B. R. and at the Diſtreſs he appears, and And where 
immediately one affirms Bill againſt him, and prays that he may anſwer * 2 is let 
«hea he comes; tor he comes out of London by Writ of Privilege in Ward of a 9 
Serjeant ; Hales ſaid, when he was removed out of London by the Pri- Hy, Bill 
vilege, he is at large as to the Suit in London ; and here he is not in lies nor ; for 


Ward; for ic is only at che Diſtreſs. Br. Bille, pl. 7. cites 7 H. 6. yy \ 


\ bob | Hales. 

8 ' Dire of 
Bail, by which the Party «pon Ii Oath demanded Surety of Peace of Jim, and had it; by witch ho as com. 
mitted to the Keeping of the Harſhal, and then was awarded to arſwer to the Bill , and lo ſee that the cm- 
ing in Ward of a Serjeant by Writ of Privilege is no Impriſonmert of B. R. and therefore it is not ſufficient 
to award Bill againſt him to another. Quod nota. Ibid. 


16. Precept by Parol in a Court Baron is ſufficient without Writing. HA ad 
Br. Proceſs, pl. 184. cites 16 H. J. 14. per Cur. W 

19. Soil the Vice commanid the Sheriff to arreſt a Man in the Hall by 
Parol and without W rir, this is good. Br. Proceis, pl. 184. cites 16 H. 

14. per Cur. | 

f 18. Bill of Maintenance by W. againſt F. who was preſent in Court, Ant per 4 
becauſe he maintained in the Preſence of the Fuſtices one H. in a Suit between | 2 
the Plaintiff aud H. Defendant demanded Judgment ot the Bill; For nee ag 
he does not ſay that præſens eſt in Curia. Per Newton, the Bill is not ta- an Attorney, 
ken becauie he was preſent and maintained, but that ſedente Curiz he it _ _ 
maintained; and this appears by the Bill. Per Brown, in the Replica- _—_ b 
tion ſhall be made expreis Mentiun of his Appearance, quod Paſton con- ih. 121m 


ceſſit. Br, Bille, pl. 10. cites 22 H. 6. 24. ney, and yet 
they are al- 


ways intended to be Attendant at Court; and becauſe this Bill was of Maintenance ſedente Curia, it * 
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be mented that they have apbear d; for otherwiſe he cannot maintain Sedente Curia ; per Port. And af. 
ter the Bill was awarded good. Quod nora, And it ſeems there, that if the Maintenance had been 


done Sedente Curis, that the Plaintiff had been put to his Original Writ of Maintenance, and ſhould 
not have Bill thereof, Ibid, _ | iin 


— 


19. Bill againſt one in Cyftodia Mareſcalli, but in B. R. the Plaintiff re- 
covered not w ithſtanding that it was alleged in Arreſt of Fudement, that 


. there was no Record in the Court hy which it may appear that the Defendant 


was Priſoner, and upon Search a Record was found, that he was let to 
Bail, which is ſufficient without declaring for what Cauſe he was let 
to Bail, or how he became a Priſoner ; for they are otten committed 
to Ward upon Surmiſe, and let to Bail; but ir was agreed, that if no 
Record had been, there all had been void, & coram non Judice ; quod no- 
ta. Br. Bille, pl. 34. cites 31. H. 6. 10. 

20. A Man thall not have Averment againſt the Return of a Sheriff, but 
ſhall have B7/l upon the Matter againſt the Sheriff upon his Account. Br, 
Bille, pl. 28. cites 3 E. 4. 20. it 

21. A Man cannot have Bill of Debt againſt an Executor in Cuſtodia Ma- 
reſcalli unleſs all are there ; per Brian; Quod non negatur. Br. Bille, 
pl. 14. cites 9 E. 4. 12. 

S. P. Ibid pl. 22. He who is accountant in the Exchequer may have Bill 9 his 
85 cites S. Debtor; for by this the King may be the more eaſily paid. Br. Bille, 
pl. 24. cites 9 E. 4. 33. b 

23. Bill ot Debt was brought againſt a Serjeant at Law preſent in 
Court, and by the beſt Opinion, the Bill does not lie; but it lies againſt 
an Attorney and Officer. And per Brian, Bill lies againſt Members of the 
Court, as Oilicers, Attorneys &c, who are attending in Court; for they 
ſhall be demanded to do their Offices; and if they are wanting 1 Pal 
be fore: judged of their Offices, but contra of Minifters who are not Mem- 
bers, as Sheriff who returns Writs, Bill lies not againſt him; for his 
Exerciſe is in Pais in the County, and the ſame of Ordinary who comes 
to have a Clerk delivered to him, he is Minifter to the Court; but Bill 
lies not againſt him; and ſeveral ſhall have Privilege, as Cook, Butler 
&c. and yet Bill lies not againſt them; for ir lies only againſt thoſe 
who ought to be attendant, as Officers and Attorneys, but a Serjeant is, 
not bound to be ſo attendant to any one Court, and therefore Bill lies 
not againſt him. Br. Bille, pl, 31. cites 11 E. 4 2, 

24. The Abbot of A. entered into Account in the Exchequer 7 Bailif, 
and pending the Account N. brought Bull of Debt of 201. againft him upun 
Obligation, and prayed that he ſhould anſwer. Per Catesby, he has 
not yet appeared; Per Urtwick Ch. B. he has appeared by Bailiff, which 
is his own Appearance, and during his Account he ought to anſwer, 
Br. Bille, pl. 12. cites 15 E. 4. 28. 

25. Outlary in Debt, Treſpaſs, or the like in C B. without Original is 
not void bur Error, tor they are Judges of this Plea ; per Littleton. 
Br. Judgment, pl. 123. cites 19 E. 4. 8. 

Br. Action 26. A Man thall have Bill of Premunire in B. R. by Bill againft a 
ſur le Star. pl Man in Cuſtodia Mareſchalli upon the Statute of Proviſion without ori- 
37. cites ð ginal Writ. Br. Bille, pl. 36. cites 2 R. 3. 17. 

Raym. 233. 17 No Plea er can be without Writ, 2 Lev. 98. 123. 
8 88 Hill. 25 & 26 Car. 2. B. R. Lomax v. Armorer. | 

ent. 8. N 


C. 3 Lev. 20+ Canon v. Smal wood. | 


(B) The 


— 
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Writ. 
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(B) The ſeveral Sorts of Writs. And what an Original | 


and what a Judicial Writ. 


I. F Writs ſome are Original, and ſome are Judicial. And of Ori- 
ginal Writs ſome are form'd according to their Caſes, and of 

Courſe, and granted and approved by the Common Counſel ot the whole 
Kingdom, which cannot be chang'd by any Means, withour their Agree- 
ment and Conſent ; and fome ot them are call'd Brevia Magiſtralia, and 
are frequently alter'd according to the Variety of Caſes, Facts, and Com- 
plaints, As Actions on the Caſe, which vary according to the Variety 
ot every Man's Cafe, and thele being not ot Courſe, the Maſters bein 
learned Men did make them; and Original Writs are either Real, Perſe. 
nal, or Mixt. Co. Litt. 73. b 

2. Prohibition 1s an Original, and upon it B. R. ought to grant an 
N quod nota. Br. Prohibition, pl. 6. cites 38 H. 6. 14. per 

oil. | 

3. A, recovers againſt B. in a Præcipe quod reddat by Default; the Writ 


of Diſceit in this Cale is Judicial, and itſues out of the Common-Pleas, 


and the Proceſs is Attachment and Diſtreſs infinite, and is mention'd in 
the Writ; and in this Cale A. and the Sheriff, and the Summoners, and 
Veiors, are made Parties by this Wrir, that is, he who was Sheriff, and 


made che Return of the Summons, which by the Writ of Diſceit is al- 


leg'd to be falſe. It che preſent Sheriff did this Diſceit, the Writ of 
Diſceit aforeſaid, thall be directed to the Coroners. Jenk. 122. pl. 46. 
A Scare facias was brought to repeal Letters Patents for the Grant of 
a fu obtain'd upon falſe Suggeſtions. It was inſiſted, that this being a 
Judicial V\ rit was abated by the Death of che Queen, and nor aided by 
the Statute of 1 Anne cap. 8. But the Attorney General anſwer'd, That 
this was not a Judicial but an original Writ; That Fudiial Writs are 
thoſe only that are ſounded upon Ftudgment and Fudicial Proceſs ; but that 
this was no Conſequence of any Judicial Proceeding, or founded on the 
Letters Patents, but only upon the Fraud; and that there are many 
Scire facias's in the Regiſter among the Original Writs. [The Court 
ſaid nothing to this Matter. ] 10 Mod. 258, 259. Mich. 1 Geo. B. R. the 
Queen v. Aires. | 


Mee ed 


(C) Aller d. The Effect thereof. 


1. IT is illegal to /ill up a Writ after it is ſeal d, and whoever is ar« 
I reſted by Virtue of ſuch Writ has an Advantage; Per Holt Ch. J. 

But the Reporter makes a Quære, if it be talſe Impriſonment, or to be 

relieved upon Motion. 6 Mod. 310. Mich. 3 Ann B. R. Anon. 

2. A Writalter'd in a Thing immaterial after it is ſcal is doing no 
Harm, and if it be in any Thing material before it was ſeal' d, ** that 
will not vitiate it, but the Court would not quaſh it or any Proceed- 
ings thereon ; but ſaid, it the Motion had been made again the Clerk 
that raſed ir, and it appear'd to be done after the Writ was ſeal d, it is a 
— and puniſhable. 8 Mod. 243. Paſch. 10 Geo. Crowther v. 

heat. 


(D) Writ 
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548 = Writ. 


See Tit. D) Writ General or Special In what Caſes. And 
Wage (Re? jn what Caſes the Writ ſhall be General and the 
Count Special. 


ge in Debt 1. IME BT upon Recovery the Writ ſhall be General and the Declara- 
2 Record. tion Special upon the Record all in Certain, as the Writ is. Br. 
Br. Count, Gencral Briet, pl. 17. cites 11 H. 4. 56. 


pl. 80. cites 
11 H. 4. 58. 


2. In every Writ founded upon the Caſe, he ought to put the Special 
Matter in the Writ; for ir is not ſufficient to have General Writ, and 
nos Special Count. 'Theloal's Dig lib. 9. cap. J. S. 27. cites Trin. 7 

. 6. 47. 
ay * In Account againſt a Receiver the Writ ſhall be always General and 
the Count Special tor Merchandize &c. Theloal's Dig. lib. 9. cap. 7. 

S. 17. cites Trin. 29 H. 6. Accompt 6. | 

Wan 6 4 Treſpaſs upon the 5 R. 2. That the Defendant enter'd into divers 
= : ſvaſs Lands and Tenements of the Plaintiff in D. &c. And per Danby Ch. I. and 
Quare (lan- Catesby, this Writ is not good, into diverſe Lands &c. tor the Incer- 
ſum fregit tainty, tho” he declares the Certainty in the Count. Pigot and Combertord 
is general, Prothonotary ſaid, that there are ſeveral ſuch Writs in the Chancery, 
rer ante. and ſeveral ſach Precedents in C. B. And after the Defendant paſſed 
ton. Br. ibid. Over, and pleaded in Bar. Br. Brief, pl. 348. cites 4 E. 4. 18. 


5 $0 Aﬀiſe is de libero tenemento in the Writ, and yet the Certainty is in 
the Plaint, and the Plainriff ſhall recover the Land; Per Brian. Br. 
Brief, pl. 348. cites 4 E. 4. 18. Bic 

6. And Dower unde nihil habet is uncertain, and yet well, Per Little- 
ton. Br. Briet, pl. 348. cites 4 K. 4. 18. 

5. So Writ of Waſte is, that the Defendant did Waſte in Land, Houſes, 
Woods, 'and Gardens, in N. which 1s uncertain, and the Declaration 
ſhews, the Certainty. Br. Briet, G5 348. cites 4 E. 4. 18. per Pigot. 

8. It a Man be hound to pay Ercats and Nobles to ſuch a Value as they 
were of 2 E. 4. and in Anno 9 2 4. at the Time of the Action brought, they 
are of a greater Value, the Party thall have General Writ and Special 
Declaration. Br. Gen. Briet, pl. 29. cites 9 E. 4. 49. 

9. Writ founded upon a particular Act of Parliament ſhall make Mention 
of the Af, As where it is enatted, that the Chancellor calling to him, the 
Fuſtices of the one Bench and the other may determine Cauſes of Diſſei/in be- 
tween A. and B. and. ſpall call B. by Subpena, this W ric thall be Special 
and not General; By all except Littleton. And by this ir ſeems that 
the Chancellor cannot determine Plea of Land nor Diſſeiſin without 
Act of. Parliament. Br. Brief, pl. 487. cires 14 E. 4. 1. 

10. It was Enatted by Parliament, That & ſhall anſtwer to A. of all 
Riots and Treſpaſſes to him done, and that he ſhall have Writ with two 
Proclamations out of Chancery, by which Proclamation ſhall be made ar 
two Market-Days in the County of C. to make him appear and anſwer to 
all Writs and Bills brought againſt him by A. in Pais &c. and the Writ was 
Generally to anſwer of diverſe Treſpaſſes and Riots, and ſhew'd none certainly. 
And becauſe every Original ought to be certain and comprehend ro what 
a Man ſhall anſwer, and this Writ does not comprehend any Cerrain- 
ty ; And alſo is not warranted by the Act; Therefore by judgment the 
Defendant was diſmiſſed. For th the Act was General, yet the Writ to 
which the Defendant ſhall anſwer fall be certain, as in Garniſhment in 

Detinue, 


bt 
1— 


Writ 


i... we 


Detinue, the Garnithee ſhall anſwer to the Writ of Detinue, and yer 
the Scire facias which ſhall iſſue to warn him ſhall be certain; and i» 
B. R. they uſe to award Capias to anſwer to certain Treſpaſſes or Felonies, 
and well ; For it is the Courſe and it is at the Common Law, but this Caſe 
is upona particular Statute, and therefore ought to comprehend all cer- 
tainly. Br. Brief, pl. 399. [403] cites 22 E. 4. 47. 

11. If a Statute gives ſpecial Matter contrary to the Common Law, as 
the Ward of Ceſty que Uſe &c. and does not give ſpecial Writ, there the 
Writ thall be general as it was at Common Law, that he died in his 
Homage, and if the Detendant ſays in avoiding it, that his Father made 
a Feoſtment &c. abſque hoc that . died in his Homage, and the other 
lays by Replication, that the Father made the Feoffinent to the Uſe of 
him and his Heirs, this is a good Replication in maintaining of the Ac- 
tion; quod nota, Br. General Briet, pl. 1. cites 2) H. 8. 3. 


(E) Variance between the ſurit and the Re- 
giſter. 


1. IF Afiſe be nonſtraverunt nobis where it ſhould be ,Oneftns eft nobis, 
1 or it it be Quod aiſſeiſivit eum where it ſhould be Tate diſſetrvit 
eum, or it it be Quod difſei/avit eum of 100 Acres in D. where it ſhould be 
De libero Tenemento in D. ſuch Writs ſhall abate becauſe they do not 
urſue the Form of the Regiſter; and yer the Matter is ſufficient, and all 


is of one Effect, and yer Writ of“ Formedon which makes the De- See tit. 
mandant Heir to his Father, and the Father Heir to the Grandfather, Formedon 
and the Grandtather Heir to the Great Grandtather who was Donee in (9 | 25. 
Tail where the Father never held Eſtate ſuch Writ is good; for every © 0 P. 7. 


one is made Heir to another therefore is the Demandant made Heir to 
him who was laſt ſeiſed, and ſo well; and the Diverſity between thoſe 
Caſes is, in as much as in the one Caſe the Writ appears to want Form, 
and in the other Caſe the Writ may be as it purports, and the Default 
which does not appear ſhall be diſcloſed by Exception of the Party, 
and therefore in the one Caſe the Writ thall abate, and in the other not; 
note the Diverſity. Br. Faux Latin, pl. 116. cites 11 H. 6. 20. 

2. A Writ Protection was brought into Court under the Great Seal, 
to ſtay an Outlawry in Aſſumptir quia ipſe (the Detendant) in Guerris 
noſtris in Flanderia detentus exiſtit &c. Bur Exception was taken to 
the Writ, becauſe it had not the Words ( Loguela coram Fuſticiariis * 
Itinerantibus) according to the Regiſter. Sed non allocatur ; tor Iters 
have been diſcontinued a long time; and it is not to be intended De Iti- 
neribus circa Foreſtas. 3 Lev. 332. Trin. 4 W. & M. in C. B. Barru- 


dale v. Lord Cutts. 


For more of Writ in general, ſee Abatement, Amendment, 
Formedon, and other proper Titles. 


7 A (A) Year, 


no other Right but only to the Year and Day. 2 Hawk. Pl. C. 449. cap. 49. S. $. 


— 
* 


— 
— — — — — —— — 


i 
| 
| 
N 
f 
1 
bl 
{1 
ij 
'\ 
1 
| 
? 
| 


550 


(A) Year, Day, and W aſte. 


This appears I. 9 H 3. cap. E will not hold the Lands of them that be * convitt 
by Glanvill 22, of + Felony but one Year and one Day, and then thoſe 
to be due Landi ſhall be deliver'd to the Lords bf the Fee, 


to the King 
by his An- 2 ; 
cient Prerogative. 2 Inſt. 36. cites Glanvil 7. cap. 17. fol. 59. 

This Chapter of Magna Charrz doth expreſs that which doth belong to the King, viz. The Year 
and the Day, and omits the Waſte as not belonging to him; and this is notably explain'd by our ancient 
Books with an uniform Conſent, 2 Inſt. 36. cvs Pratiais lib. 3. fol. 129. & 137. and Britton, cap. 5, 
fol 14 and Fleta, li. 1. cap. 28. and Mirror, cap. 5. S. 2. - The Mirror, 4 of this Chapter, 
faith, Le point des terres aux felons tener per un an, eſt deſuſie, car per la ou le Roy ne duiſt aver que 
le gaſt de droit, ou an in noſme de fine pur falver le fief de Veſtripment preignont les miniſters le Ro 
ambideux. Upon all which it apyears, that the King 3 was to have no Benefit in this Cut 
upon the Atrainder of Felony, where the Free-Land was holden of a Subject but only in Deteſtation 
of the Crime, Ut pœna ad pauces, metus ad omnes perveniat; to proſtrate the Houſes, to extirp the 
Gardens, to eradicate his Woods, and to plow up the Meadows of the Felon; for ſavin — & 
pro bono publico, the Lords, of whom the Lands were holden, were contented to yield the Lands to 
the King for a Ycar and a Day ; and therefore not only the Waſte was juſtly omitted out of this Chap- 
ter of Magna Chartz, but thereby it is enacted, That after the Year and Day the Land ſhall be ren- 
der'd to the Lord of the Fee, after which no Waſte can be done. 2 Inft, 55,———Serjcant Hawkins 
ſays it ſeems agreed, that by the Common Laxv, upon an Attainder of Felony, the King had a © izhr utter- 
ly to waſte the Lands holden of any bur himſelf, whereof the Perſon attainted was ſeiſed Hany Efate 
of Inheritance, either in his own or in his Wife's Right. And it is ſaid by ſome, That the King hath 
both this Right, and alſo a Right to hold ſuch Lands for a Year and a Day. But it is holden by others, 
That the Right to hold over the Lands for a Year and a Day was given to the King in Lien of theWaſee, 
And it ſeems implicd in !ſagna Carta, cap. 22. which ſaying, That the King ſhall not bold over the 
Lands of thoſe convicted ot Felony but for one Year and a Day, and making no mention of the Waſte, 
it ſeems plainly to intimate, that at the Time of the making that Statute the King was thought to have 
Ibid. in Marg. 
ſays it ſeems admitted, 8 Ed 3 Fitrh. Trav. 489. Preſcriprion 50. That the King was intitled to the 
Waſte as well as to the Year and Day ſince this Statute. 

And where the Treatiſe of Prærogativa Regis, made in 17 E. 2. ſays, Er poſtquam Dominus Rec ha- 
buerit annum, diem, & vaſtum, runc reddatur tenementum illud capitali Domino feodi illius, Niſi Prius 
faciat finem pro anno, die & vaſto; which is fo to be expounded, that foraſmuch as it appears in the 
ſaid old Books, that the Officers and Minifters did demand both for the Waſte and for Year and Day, 


that came in Lieu thereof, therefore this Treatiſe named both, not that both were due, but that a rea- 


ſonable Fine might be paid for all that which the King might lawfully claim. But if this Act of 17 
E. 2. be againſt this Branch of Magna Chartæ, then is it repeal'd by the id Act of 42 E. 3. Cap. 1. 
2 Inſt 35. 2 Hawk Pl. C. 449 cap. 49. S. 8. ſays, that the Statute de, Prerogativa Regis, made in 
the 17 Ed 2. having declared the King's Right to the Year and Day, and alſo to the Waſte, it ſe:ms 
to have been the more | pa Opinion fince that Time; that he hath a Right to both. Indeed if this 
Statute had been againſt the expreſs Purview of Magna Chartæ, it would have been Clearly repeal'd by 
thoſe many ſubſequent Statutes, which repeal all Statutes contrary to Magna Chartz ; but being not 
contrary to the expreſs Words of it, but only to what is argumentively drawn from it, it may be well 
argued that ir is fill in Force, 2 Hawk. Pl. C. 449. cap. 49. S. 8. 

Hereby it alſo appears how neceſſary the reading ancient Authors is for underſtanding of ancient 
Statutes. And out of theſe old Books you may obſerve, that when any m_ is given to the King in 
Lieu, or Satisfaction of an ancient Right of his Crown, when once he is in Poſſeilion of the new Re- 
compence, and the ſame in Charge, his Officers and Miniſters will many times demand the old alſo, 
which may turn to great Prejudice, if it be not duly and diſcreetly prevented. 2 Inſt, 3, 

If there be Lord, Meſne, and Tenant, and the Meſune is attainted of F elony, the Pord Paramount 
ſhall have the Meſnalty preſently; For this Prerogative belonging to the King, extends only to 
— * Land, which might be waſted, in Lieu whereof the Year and Day was granted. 2 

nft. 37. | X 

And this is to be underſtood when a Tenant in Fee- ſimple is attainted ; For when Tenant in Tail, 
or Tenant for Life is attainted, there the King ſhall have the Profits of the Lands during the Life of 
Tenant in Tail, or of the Tenant for Life. 2 Inſt, ;-. 


* Here 


—— et mma 
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Year, Day, and alte. 551 


* Here Convicti, in a large Senſe, is taken for Attincti For the Nature . woe Senſe of 
=" Words, ſee tne Firſt Part of the Inſtitutes; and likewiſe for this Word Felony 9 
oft. 37. 

+ Muſt be underſtood of all manner of Felonies puniſh'd by Death, and not of Petit Larceny, which 
nctwirhſtanding is Felony. 2 Inſt. 38. , 


% 
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2. If Lord and Tenant are, and the Tenant is attainted of Felony, and 
the King has Annum Diem & Vaſtum, yet if the Lord enters without due 
Proceſs, and the Writ ſued to the Eſcheator, the Land ſball be re-ſeiſed, and 
he ſhall anſwer for the meſne Iſſues and Profits. Br. Re-ſeiſer, pl. 36. 
cites 8 E. 2. and Fitzh. Traverſe, 48. 

3. The Statute de Prerogativa Regis, cap. 15. wills, that if a Felox 
has Land tunc Rex ftatim illam habeat, & habeat inde Annum & vaſtum 
& Terra diftruetur &c. & tunc reddatur capitali Domino &c. Quere it 
this Word (Statim) ſhall be otherwiſe intended but after Office found. 

Br. Corone, pl. 209. 

4. Tenant by Copy of Court Roll by the Verge in ancient Demeſne committed 
Felony, and was attainted of it, and Annum Diem & Vaſtum was award- 
ed tor the King, and the Reafon ſeems to be, in as much as Frankte- 
nants in ancient Demeſne have no other Evidence but Copies of Court Rolls; 
tor otherwiſe it ſeems to be of a mere Copyholder out of ancient Demeſne for 
other Franktenement, Br. Tenant per Copie &c. pl. 22. cites 3 E. 3. 

5. A Man was outlawed of Felony, and alien d his Land to F. M. by The King 
which Scire facias iſſued aga nſt him, who came and would have traverſed ſuall have 
the Felony, and the Court doubted if he may traverſe it, by reaſon that 1 8 
he is a Stranger to the Record; butper Pigot by ) E. 4 2. he cannot tra- Waste + 
verſe it in Caſe of Felony being a Stranger to the Record, contra in the Land of 
Caſe of Treſpaſs; by which it was prayed tor the King that Year, Day, him who is 
and Waſte be adjudged for the King immediately, and ſo it was imme- —_— of 
diately trom that Day till a Year and a Day next after; quod nota. g ae, 
Quære it the King may tate the Year and the Day at what time he after the Au- 


pleaſes, it ſeems he cannot. Br. Corone, pl. 205. cites 49 All. 2. 5 — and 
oſoever 
takes the * this Tear ſball anſcver the Profits to the King ; per Fitzherbert. But it ſeems that this is 
to be underſtood after Office found, or that the Inqueſt evhich attaints him finds alſo what Lands he had at 
the Time of the Felony committed or after. And in the Caſe above of 49 Aff 2. the Outlatyry of Felony was 
8 7. 3. and Writ iſſued to the Coroners to 2 of his Goods, Lands, and Tenements 48 E. 3. which re- 
turn id that he had Land, and alien d to J. N. after the Outlazvry ; and upon this Scire Facias iſſued againſt 
J. N. <vho came and <veuld have traverſed the Felony, and the Year and Day was awarded to the King 
with the Waſte. And ſo it ſeems that the ing cannot take it, unleſs after Office, which <vas thirty Years 
aſter, as there. But Quere if, upon the Office found, he who receives the Profits the firſt Year after 
the Felony ſhall not be charged; it ſeems he ſhall, per Firzh. above. Quzre the Experience thereof in 


B. R. Br. Corone, pl. 207. cites F. N. B. fo. 144. 
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